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CERTIFICATE  OF  INCORPORATION  OF 
NATIONAL  TAX  ASSOCIATION 

No.  20264 
This  is  to  certify  that  we  the  undersigned,  all  being  persons  of 
full  age  and  citizens  of  the  United  States  and  the  majority  being 
citizens  of  the  District  of  Columbia,  desiring  to  associate  ourselves 
for  scientific  and  educational  purposes  and  to  that  end,  to  form  a 
body  politic  and  corporate,  under  the  provisions  of  sub-chapter  three 
of  Chapter  Eighteen  of  the  Code  of  Law  for  the  District  of  Colum- 
bia, approved  March  3,  1901,  and  Acts  of  Congress  amendatory 
thereto,  do  hereby  make,  sign  and  acknowledge  this  certificate  in 
writing,  stating  as  follows : 

First:  The  name  or  title  by  which  the  association  or  corporation 
shall  be  known  in  law  is  National  Tax  Association. 

Second:  The  term  for  which  the  corporation  is  organized  is 
perpetual. 

Third:  The  particular  business  and  objects  of  the  corporation 
are  as  follows : 

To  educate  and  benefit  its  members  and  all  others  who  may  be 
interested  in  the  subject  of  taxation  and  the  subject  of  public  finance, 
of  which  taxation  forms  a  part,  by  promoting  the  scientific  study 
thereof  generally,  by  the  encouragement  of  research,  by  collecting, 
preserving,  and  diffusing  scientific  information  and  knowledge  re- 
lating thereto,  by  organizing  conferences  and  bringing  together  for 
discussion  public  ofticials,  taxpayers  and  their  representatives,  stu- 
dents, instructors  in  universities  and  colleges  and  others  interested 
in  the  subjects  of  taxation  and  public  finance,  by  publishing  and 
distributing  reports  of  conference  proceedings  and  such  other  books, 
periodicals  and  publications  as  may  be  desirable  and  helpful  for  the 
accomplishment  of  the  purposes  of  the  corporation ;  by  appointing 
committees  for  the  investigation  of  problems  in  taxation  and  public 
finance;  by  formulating  and  announcing,  through  the  deliberately 
expressed  opinion  of  its  conferences,  the  best  informed  economic 
thought  and  ripest  administrative  experience  available  for  the  guid- 
ance of  public  opinion,  legislation,  and  administration,  on  questions 
relating  to  taxation  and  public  finance ;  by  acquiring,  utilizing, 
applying,  and  disposing  of  property  and  funds  exclusively  in  estab- 
lishing, maintaining,  improving,  and  extending  the  benefits  and 
usefulness  of  the  corporation,  through  the  accomplishment  of  its 
purposes,  and  by   promoting  better  understanding  of  the  common 
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interests  of  national,  state,  and  local  governments  in  the  United 
States  and  elsewhere,  in  matters  of  taxation  and  public  finance  and 
interstate  and  international  comity  in  taxation. 

The  promotion  of  the  above  declared  business  and  objects  shall 
at  all  times  be  carried  on  subject  to  the  follovi'ing  conditions  and 
limitations,  by  which  the  corporation  and  all  who  shall  hereafter 
associate  themselves  with  it,  as  members,  as  participants  in  its  de- 
liberations and  activities  and  in  its  conferences  or  otherwise,  shall 
be  forever  bound ;  that  is  to  say : 

The  activities  of  the  corporation  shall  be  non-political  and  non- 
sectarian. 

No  part  of  the  net  income  of  the  corporation  shall  at  any  time 
inure  to  the  benefit  of  any  officer  or  member  of  the  corporation  or 
of  any  individual  or  corporation  whatsoever. 

At  any  conference  which  the  corporation  may  organize,  members 
of  the  corporation  shall  not  be  entitled  to  vote,  by  reason  of  such 
membership,  on  any  matter  involving  the  official  expression  of  the 
opinion  of  the  conference  on  a  question  of  taxation  or  public  finance 
of  general  public  interest,  but  the  voting  on  such  questions  shall  be 
vested  in  such  persons  in  attendance  as  may  be  determined  by  the 
corporation  and  be  expressed  in  such  manner  as  may  be  prescribed 
by  the  conference  when  assembled. 

At  any  such  conference,  the  persons  attending  shall,  by  such 
attendance,  be  deemed  to  consent  to  the  condition  and  limitation 
that  the  result  of  the  vote  upon  a  matter  involving  the  official  ex- 
pression of  the  opinion  of  the  conference  on  a  question  of  taxation 
or  public  finance  of  general  public  interest  shall  not  be  announced 
or  be  given  publicity  in  any  report  thereof  issued  by  the  corporation 
or  be  taken  as  having  its  endorsement,  unless  there  shall  have  been 
full  discussion  thereof,  at  that  or  a  prior  conference  and  unless  the 
vote  shall  represent  the  substantially  unanimous  opinion  of  the  con- 
ference, which  shall  be  deemed  to  be  expressed  by  not  less  than  a 
four-fifths  vote. 

Fourth :  The  number  of  the  managers  of  the  corporation,  who 
shall  be  called  the  executive  committee,  shall  for  the  first  year  of  its 
existence,  be  sixteen. 

Witness  our  hands  this  6th  day  of  January,  A.  D.  1930. 

(S)  Thomas  Walker  Page 

(S)  John  E.  Walker 

(S)  William  P.  Richards 

(S)  Robert  J.  Eby 

(S)  Alfred  E.  Holcomb 
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District  of  Columbia,  ss: 

I,  Walter  F.  Studdiford,  a  Notary  Public  in  and  for  the  District 
of  Columbia,  do  hereby  certify  that  Thomas  Walker  Page,  John  E. 
Walker,  William  P.  Richards,  Robert  J.  Eby  and  Alfred  E.  Hol- 
comb,  parties  to  the  annexed  and  foregoing  certificate  of  incor- 
poration, bearing  date  the  6th  day  of  January,  1930,  personally 
appeared  before  me  in  said  District  the  said  Thomas  Walker  Page, 
John  E.  Walker,  William  P.  Richards,  Robert  J.  Eby  and  Alfred  E. 
Holcomb,  being  personally  well  known  to  me  to  be  the  persons  who 
executed  the  said  certificate  of  incorporation  and  severally  acknowl- 
edged the  same  to  be  their  act  and  deed. 

Given  under  mv  hand  and  notarial  seal  this  6th  day  of  January, 
A.  D.  1930. 

(S)     Walter  F.  Studdiford, 

(Notarial  Seal)  Notary  Public,  D.  C. 

Office  of  the  Recorder  of  Deeds 
District  of  Columbia 
This  is  to  Certify  that  the  foregoing  is  a  true  and  verified  copy 
of  the  Certificate  of  Incorporation  of  the  National  Tax  Associa- 
tion and  of  the  whole  of  said  Certificate  of  Incorporation,  as  filed 
in  this  Ofiice  the  6th  day  of  January,  A.  D.  1930. 

In  Testimony  Whereof,  I  have  hereunto  set  my  hand  and 
affixed  the  seal  of  this  Office  this  6th  day  of  January,  A.  D.  1930. 

Arthur  G.  Eroe, 
(Seal)  Recorder  of  Deeds,  D.  C. 


BY-LAWS  OE  THE  NATIONAL  TAX  ASSOCIATION 

(Adopted  Jan.  6,  1930  and  amended  Oct.  1,  1936) 

ARTICLE  I 

Membership 

Section  1.  Any  person  shall  be  eligible  to  membership  and  may 
become  a  member,  upon  application  in  writing  and  payment  of  annual 
dues  for  the  current  year.  Such  application  shall  indicate  sympathy 
with  the  objects  and  purposes  of  the  association,  as  expressed  in 
its  certificate  of  incorporation  and  willingness  to  be  bound  by  the 
conditions  and  limitations  contained  therein  and  in  these  by-laws. 
Provided  that  the  present  members  of  the  National  Tax  Association, 
an  unincorporated  association,  shall  be  members,  without  further 
action  on  their  part. 

Section  2.  Membership  shall  be  continuing.  The  annual  mem- 
bership dues  shall  be  five  dollars,  payable  upon  application  for 
membership,  covering  the  fiscal  year  of  the  association  then  current 
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and  annually  thereafter,  in  advance,  on  the  first  day  of  the  sub- 
sequent fiscal  year. 

In  the  discretion  of  the  executive  coniniittee,  the  annual  dues  may 
at  any  time  be  increased  and  the  annual  dues  of  residents  of  any 
foreign  country  may  be  fixed  at  an  amount  in  excess  of  those  of 
residents  of  the  United  States. 

Any  member  who  shall  fail  to  pay  his  dues  within  six  months 
from  the  date  when  payable  shall  be  considered  in  arrears  and  if 
such  failure  shall  continue  for  a  period  of  one  year,  he  shall  be 
dropped  from  membership,  for  non-payment  of  dues. 

ARTICLE  II 

Annual  Conference 

Section  1.  An  annual  conference  on  taxation  shall  be  held 
under  the  auspices  of  the  association,  at  such  time  and  place  as  the 
executive  committee  may  determine.  The  annual  conference  shall 
be  the  means  used  by  the  association  for  carrying  into  practical 
effect  its  purpose  to  secure  an  expression  of  opinion  that  will  formu- 
late and  announce  the  best  informed  economic  thought  and  ripest 
administrative  experience  available  for  the  correct  guidance  of  public 
opinion  and  legislative  and  administrative  action  on  all  questions 
pertaining  to  taxation,  and  to  interstate  comity  in  taxation. 

Section  2.  The  personnel  of  each  annual  conference  shall  be 
composed  of  delegates  appointed  by  the  governor  or  other  chief 
executive  of  states,  public  officials  having  duties  with  respect  to  the 
investigation,  enactment  and  administration  of  tax  laws,  instructors 
and  students  in  universities  and  colleges,  taxpayers  and  their  repre- 
sentatives, and  others  interested  in  the  subjects  of  taxation  and 
finance. 

Section  3.  The  voting  power  of  the  conference  upon  an  official 
expression  of  its  opinion  is  limited,  with  the  purpose  of  safeguard- 
ing the  conference  from  the  possibility  of  having  its  expression  of 
opinion  influenced  by  any  class  interest,  or  consideration  for  those 
who  devote  their  time  to  the  work  or  management  of  the  associa- 
tion, or  favor  for  those  who  contribute  money  to  its  support. 

The  voting  power  in  each  conference  upon  any  question  involving 
an  expression  of  the  opinion  of  the  conference  on  a  question  of 
taxation  or  public  finance  of  general  public  interest  shall  be  vested 
in  the  delegates  in  attendance  appointed  by  the  governor  or  other 
chief  executive  of  states.  In  voting  upon  such  questions  each  state 
shall  have  one  vote,  and  in  case  of  a  division  of  opinion  among  the 
delegates  therefrom,  the  vote  shall  be  divided,  so  as  to  give  pro- 
portional weight,  by  approximate  fractions,  to  the  opinions  of  the 
respective  delegates. 
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If  the  result  of  such  vote  shall  not  reflect  substantial  unanimity 
on  the  subject  in  question,  no  publication  thereof  shall  be  made  and 
it  shall  not  be  considered  as  expressive  of  the  opinion  of  the  con- 
ference. Such  unanimity  shall  be  deemed  expressed  by  a  four- 
fifths  vote. 

Voting  by  proxy  shall  not  be  allowed. 

No  member  of  this  association  shall  have  the  right  to  vote  in  any 
annual  conference  solely  by  virtue  of  such  membership. 

Section  4.  One  session  of  each  annual  conference,  or  so  much 
of  it  as  may  be  necessary,  shall  be  devoted  to  the  consideration  of 
the  report  of  the  conference  committee  on  resolutions  and  conclu- 
sions. The  report  of  this  committee,  as  adopted  by  the  conference, 
shall  be  its  official  expression  of  opinion,  and  it  shall  not  be  held  to 
have  endorsed  any  other  expression  of  opinion,  by  whomsoever 
made. 

No  resolution  approving  or  opposing  legislation  shall  be  consid- 
ered by  the  conference  unless  it  has  been  discussed  at  a  session  of 
the  conference  at  which  it  is  proposed,  or  has  been  the  subject  of  a 
report  made  thereon  by  some  committee  of  the  conference  or  of  the 
corporation,  or  has  been  the  subject  of  a  resolution  adopted  by  some 
previous  conference. 

Section  5.  The  temporary  and  permanent  chairman,  secretary, 
official  stenographer,  address  of  welcome  and  response  to  the  same, 
meeting  place,  accommodations  for  delegates,  all  necessary  prelimi- 
nary details  for  each  conference,  and  the  program  of  papers  and 
discussions,  shall  be  arranged  for  the  conference  by  the  executive 
committee  of  the  association.  All  other  details  of  the  organization 
and  conduct  of  the  conference  shall  be  arranged  by  the  delegates 
present  in  such  manner  as  they  may  from  time  to  time  decide. 

ARTICLE  III 
Annual  and  Special  Meetings  of  the  Association 

Section  1.  The  annual  meeting  of  the  association  shall  be  held 
in  connection  with  the  annual  conference,  at  such  time  as  the  exec- 
utive committee  may  determine.  Sixty  days'  notice  shall  be  given 
to  all  members  of  the  time  and  place  at  which  such  annual  meeting 
is  to  be  held,  by  publication  in  the  official  Bulletin  of  the  associa- 
tion or  by  mailing  such  notice  to  each  member. 

Section  2.  Special  meetings  of  the  association  may  be  held  at 
any  time  and  place,  when  called  by  the  executive  committee.  At 
least  thirty  days'  notice  shall  be  given  to  all  members  of  each  special 
meeting,  by  publication  thereof  in  the  official  Bulletin  of  the 
association  or  by  mailing  such  notice  to  each  member,  which  notice 
shall  specify  the  purpose  for  which  the  meeting  is  called,  and  no 
business  shall  be  transacted  at  such  meeting,  other  than  that  specified 
in  the  notice. 
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Section  3.  A  majority  of  all  members  present  at  any  annual  or 
special  meeting  of  the  association  shall  constitute  a  quorum  for  the 
transaction  of  business,  but  such  quorum  shall  at  no  time  be  less 
than  fifteen,  and  whenever  the  attendance  of  members  exceeds  one 
hundred,  twenty-five  shall  constitute  a  quorum. 

ARTICLE  IV 
Officers  and  Executive  Committee 

Section  1.  The  affairs  of  the  association  shall  be  administered 
by  a  president,  a  vice-president,  a  secretary,  a  treasurer  and  an 
executive  committee,  consisting  of  the  above  officers  and  the  three 
ex-presidents  who  have  last  held  office,  who  shall  be  members 
ex-officio,  and  nine  elected  members.  The  necessary  number  of  the 
three  last  ex-Presidents  of  the  National  Tax  Association,  an  un- 
incorporated association,  shall  be  members  cx-officio,  so  long  as 
necessary  to  make  the  number  in  that  class  three.  The  officers  shall 
be  elected  annually  by  the  members  and,  with  the  exception  of  the 
president,  shall  be  eligible  to  re-election.  They  shall  hold  office 
until  their  successors  are  elected. 

The  elected  members  of  the  executive  committee  shall  be  divided 
into  three  classes,  of  equal  number,  each  class  holding  office  for 
three  years  and  until  their  successors  have  been  elected,  provided 
that  at  the  first  election  held  after  the  adoption  of  these  by-laws, 
three  classes  shall  be  established,  of  three  members  each,  to  hold 
office  for  terms  expiring  at  the  time  of  the  first  annual  meeting  of 
the  corporation  for  the  election  of  officers  and  of  the  next  two 
succeeding  annual  meetings  respectively,  and  thereafter  three  mem- 
bers shall  be  elected  at  each  annual  election,  for  a  term  of  three 
years,  and  also  such  additional  members,  if  any,  as  may  be  neces- 
sary to  fill  vacancies,  to  hold  office  during  the  remainder  of  the 
terms  of  the  members  whose  places  they  fill.  No  member  shall  be 
eligible  for  re-election  to  the  committee  to  succeed  himself,  but  this 
provision  shall  not  be  applicable  to  exofficio  membership  therein. 

Two  persons  residing  in  the  Dominion  of  Canada  may  be  elected 
annually  to  serve  as  honorary  members  of  the  executive  committee. 

A  vacancy  in  any  office  or  in  the  membership  of  the  executive 
committee  may  be  filled  by  the  executive  committee  for  the  unex- 
pired term. 

The  executive  committee  may  appoint  such  other  officers  and 
agents  as  it  may  deem  appropriate  to  the  purposes  of  the  associa- 
tion, to  serve  during  the  pleasure  of  the  committee. 
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ARTICLI-:  Y 

DUTIKS    OF    OfFICKRS    AND    COMMITTEES 

Section  1.  The  executive  coniniittee  shall  manage  the  affairs  of 
the  association,  subject  to  the  provisions  of  the  certificate  of  incor- 
poration and  of  these  by-laws.  All  appropriations  of  the  funds  of 
the  association  must  be  authorized  or  approved  by  the  executive 
conmiittee.  Meetings  of  the  executive  committee  shall  be  held  at 
such  times  as  the  committee  may  determine.  At  such  meetings  a 
majority  of  the  committee  shall  constitute  a  quorum.  By  order  of 
the  president,  propositions  may  be  submitted  to  the  members  of  the 
executive  committee,  to  be  voted  upon  by  mail  ballot,  with  the  same 
force  and  effect  as  if  voted  upon  in  meetings  of  the  committee. 

The  executive  committee  shall  have  power  to  appoint  standing  or 
special  committees  and  prescribe  their  duties. 

The  executive  committee  shall  have  full  power  and  authority,  in 
the  interval  between  meetings  of  the  association,  to  do  all  acts  and 
perform  all  functions  which  the  association  itself  might  do  or  per- 
form, except  that  it  shall  not  have  power  to  amend  the  certificate 
of  incorporation  or  the  by-laws. 

The  executive  committee  may  authorize  the  president,  or  in  his 
absence  or  inability  to  act,  the  vice-president,  the  secretary  and  the 
treasurer  to  exercise  all  the  powers  and  functions  of  the  committee, 
with  respect  to  matters  and  things  arising  in  the  routine  manage- 
ment of  the  association,  requiring  the  formal  action  of  the  officers, 
during  the  intervals  between  the  meetings  of  the  committee. 

Section  2.  The  president  shall  be  the  chief  executive  officer  of 
the  association  and  shall  preside  at  the  meetings  of  the  association 
and  of  the  executive  committee,  and  shall  perform  such  other  duties 
as  the  executive  committee  shall  prescribe. 

In  case  of  the  absence  or  inaliility  of  the  president,  the  duties 
of  the  office  shall  be  performed  by  the  vice-president,  and  in  his 
absence  by  such  member  of  the  executive  committee  as  that  com- 
mittee may  designate  for  the  purpose. 

Section  3.  The  secretary  shall  keep  a  record  of  the  proceedings 
of  all  meetings  of  the  association  and  of  all  other  matters  of  which 
a  record  shall  be  ordered  by  the  association. 

He  shall  issue  notices  of  all  meetings  of  the  association  and  shall 
perform  such  other  duties  as  may  from  time  to  time  be  assigned  him 
by  the  association  or  the  executive  committee. 

Section  4.  The  treasurer  shall  keep  a  complete  roll  of  the  mem- 
bers. He  shall  have  the  care  and  custody  of  all  funds  and  property 
of  the  association  and  shall  deposit  the  funds  of  the  association  in 
such  banks  or  depositories  as  the  executive  committee  shall  desig- 
nate.    He   shall,   under   the   direction   of  the   executive   committee. 
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disburse  all  moneys  and  sign  all  checks  and  orders  for  the  paj-ment 
of  money.  He  shall,  when  authorized  by  the  executive  committee, 
execute  the  papers  necessary  for  the  transfer  of  any  property  or 
securities  of  the  association.  He  shall  perform  all  the  acts  incident 
to  the  position  of  treasurer  and  may,  in  the  discretion  of  the  execu- 
tive committee,  be  required  to  give  an  appropriate  bond,  at  the  ex- 
pense of  the  association. 

His  accounts  shall  be  audited  by  a  committee  of  the  association 
or  otherwise,  as  the  association  may  prescribe,  and  he  shall  at  the 
annual  meeting  make  report  of  the  financial  transactions  of  the 
association  for  the  past  year. 

ARTICLE  VI 
Proceedings  and  Publications 

Section  1.  The  association  shall  provide  for  the  publication  and 
distribution  of  the  proceedings  of  the  annual  conference. 

Section  2.  The  executive  committee  shall  authorize  the  terms 
of  sale  or  of  distribution  of  all  publications  issued  by  the  association. 

ARTICLE  VII 

Construction 

The  word  "  state "  whenever  used  in  these  by-laws  shall  be 
deemed  to  comprise  state,  territory,  the  District  of  Columbia,  an 
insular  or  other  possession  of  the  United  States  or  a  place  over 
which  the  United  States  exercises  extra-territorial  jurisdiction,  and 
a  Canadian  province. 

ARTICLE  VIII 

Amendments 

Section  1.  These  by-laws  may  be  amended  at  any  annual  or 
special  meeting  of  the  association  by  a  two-thirds  vote  of  all  mem- 
bers present;  provided,  the  full  text  of  the  proposed  amendment 
shall  have  been  submitted  to  the  members,  either  by  publication  in 
the  Bulletin  of  the  association  or  by  mailing  the  same  to  each 
member  at  least  thirty  days  prior  to  the  meeting. 


FIRST  SESSION 
Monday,  September  28,  1936,  12:30  P.  M. 

President  Philip  Zoercher,  presiding. 

President  Zoercher:  The  twenty-ninth  annual  conference  of 
the  National  Tax  Association  will  now  come  to  order.  By  virtue 
of  the  by-laws,  the  president  of  the  National  Tax  Association  be- 
comes permanent  chairman  of  the  national  tax  conference,  and 
consequently,  as  president  of  the  National  Tax  Association,  I  shall 
open  this  meeting.  My  friend,  Mr.  Query,  secretary  of  the  asso- 
ciation, under  the  by-laws  will  act  as  secretary  of  the  conference. 
We  are  glad  to  see  so  many  present  and  hope  before  the  evening 
meeting  convenes  there  will  be  still  more  present.  At  this  time  it 
is  my  privilege  to  call  on  the  secretary  to  our  governor.  Governor 
McNutt  unfortunately  could  not  be  here,  but  we  have  with  us 
Honorable  Earl  Crawford,  who  will  extend  greetings  on  behalf  of 
our  state. 

Earl  Crawford  (Indiana)  :  Mr.  Chairman  and  Ladies  and 
Gentlemen,  I  presume  the  rules  of  your  association  or  conference 
provide  that  you  also  open  your  meetings  with  greetings  and  words 
of  welcome.  That  is  the  reason  I  am  here— to  extend  greetings  in 
behalf  of  the  state  of  Indiana  to  you  who  are  visiting  in  Indian- 
apolis, who  have  come  here  to  discuss  and  deliberate  on  a  very 
important  question.  I  should  say  that  the  group  here  measures  up, 
insofar  as  looks  and  intelligence  go,  above  the  average  of  those 
who  are  ordinarily  discussing  tax  questions.  I  hope,  as  you  start 
in  on  what  might  be  termed  a  school,  that  you  will,  as  professors 
and  students,  approach  your  respective  duties  and  obligations  with 
the  proper  spirit  and  understanding.  I  once  heard  of  a  professor 
who,  while  having  a  class  in  biology,  had  two  glasses  before  him, 
one  containing  liquor  and  the  other  water.  He  took  a  fishing  worm' 
and  dropped  it  into  the  water;  the  worm  wriggled  around  and 
seemed  to  be  having  a  good  time.  He  dropped  another  fishing 
worm  into  the  glass  of  liquor  and  it  shrivelled  up  and  died.  "  Now, 
what  does  that  show?"  he  asked  the  class.  One  of  the  students 
said,  "  Well,  if  you  drink  liquor  you  won't  have  worms."  I  intend 
to  have  that  story  copyrighted  so  that  none  of  the  distillers  can  use 
it  as  an  advertisement. 

(1) 
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The  tax  question  always  brings  together  a  crowd  of  people, 
because  it  is  an  old  question.  There  are  two  kinds  of  questions 
in  which  people  manifest  interest.  One  an  old  question,  an  impor- 
tant one,  and  difficult  of  solution.  The  other  a  new  question,  one 
in  which  their  interest  and  curiosity  is  aroused.  To  illustrate : 
A  merchant  in  a  city  where  there  was  a  very  competitive  field, 
whose  competitors  were  blessed  with  more  capital  for  carrying  on 
their  merchandising  than  he,  was  at  a  loss  to  know  how  to  com- 
pete with  them  in  an  advertising  plan.  Having  no  money  of  any 
consequence  to  put  into  it,  he  hit  on  this  scheme.  He  got  the 
largest  goldfish  bowl  he  could  buy,  filled  it  with  water  and  put  it 
in  his  show  window  and  labelled  the  exhibit  "  Invisible  goldfish 
from  the  Argentine  ".  Seventeen  policemen  were  needed  to  handle 
the  crowd  in  front  of  his  establishment.  It  was  the  new  phase 
that  he  brought  into  the  thing,  requiring  searching  for  the  thing 
that  they  could  not  see  and  understand. 

The  tax  question  is  an  old,  old  question,  and  I  take  it  that  you 
people  and  your  friends  did  not  come  to  Indianapolis  with  the  idea 
that  you  were  going  back  home  and  tell  your  friends  that  you  had 
solved  it.  You  are  here  to  exchange  ideas  and  experiences  and 
give  to  us  who  live  here  some  of  those  experiences  and  ideas  that 
you  have  gained  in  your  own  respective  communities.  I  assure 
you,  on  behalf  of  the  governor,  that  the  departments  of  state  here 
will  be  glad  to  cooperate  and  exchange  ideas  and  information  that 
we  have  gained  here  in  Indiana.  As  a  result  of  that  interchange 
with  one  another,  I  think  we  may  all  feel  that  when  this  conference 
has  concluded  that  we  have  moved  forward  just  an  inch  or  two 
toward  better  administration  and  operation  insofar  as  the  solution 
of  the  tax  question  is  concerned. 

Again  I  greet  you  on  behalf  of  the  people  of  Indiana,  and  I 
bespeak  a  fine  and  a  profitable  stay  here  in  this  city  for  you. 
Thank  you. 

Presidext  Zoercher:  Thank  you,  Mr.  Crawford.  We  have 
just  received  word  before  noon  that  the  mayor  of  Indianapolis  is 
suffering  from  a  cold  and  physically  unable  to  be  here.  He  has 
his  representative,  the  corporation  counsel  of  Indianapolis,  here  in 
his  place — Judge  Deery. 

James  E.  Deery  (Indiana)  :  President  Zoercher  and  Ladies  and 
Gentlemen,  I  am  sorry  that  the  mayor  is  not  here.  He  sent  word 
that  he  had  a  cold,  and  is  not  at  the  office,  so  I  assume  that  he  is 
detained  at  home  on  account  of  sickness. 

It  is  a  great  pleasure  to  come  here  today  and,  in  his  name,  extend 
greetings  to  this  great  gathering  of  tax  experts.  After  reading 
the  newspapers  for  the  last  six  weeks,  I  am  a  little  surprised  that 
the  gathering  is  not  one  hundred  times  larger  than  it  is,  because 
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it  seems  as  if  everybody  in  the  country  is  a  tax  expert  now.  We 
are  mighty  glad,  as  the  secretary  to  the  governor  stated,  to  have 
the  honor  of  entertaining  this  gathering.  Indiana,  like  every  other 
state  in  the  union,  is  confronted  by  many  perplexing  questions  in 
connection  with  the  operation  of  government,  which  in  the  final 
analysis  calls  for  the  administration  of  the  tax  laws. 

We  are  very  fortunate  in  this  state  in  having  an  ideal  tax  law, 
and  especially  fortunate  in  having  a  state  taxing  board  with  years 
of  experience,  and  with  a  proper  feeling  towards  the  tax  question. 
I  refer  especially  to  the  chairman  of  your  meeting  here  today,  Mr. 
Zoercher,  who  has  long  taken  a  personal  interest,  at  a  great  per- 
sonal sacrifice  to  build  up  in  this  state  a  tax  law  that  would  furnish 
the  units  of  government  the  necessary  revenue  to  carry  on  their 
governmental  activities  and  at  the  same  time  prevent  any  squander- 
ing of  the  taxpayers'  money.  We  are  mighty  glad  to  have  you  as 
our  guests  in  Indianapolis,  and  I  know  that  you  will  be  so  busy  in 
the  various  conferences  that  have  been  arranged  that  there  will  be 
no  need  for  calling  upon  the  mayor's  office,  but  if  you  do  need  any 
help  at  any  time,  just  give  the  mayor  a  call  and  he  will  take  care 
of  your  needs. 

President  Zoercher:  Thank  you.  Judge  Deery.  Now,  to  re- 
spond to  these  greetings  I  call  on  my  genial  friend  from  Philadel- 
phia, Mr.  Edmonds. 

Franklin  S.  Edmonds  (Pennsylvania)  :  President  Zoercher,  Mr. 
Secretary  to  the  governor,  Mr.  Corporation  Counsel,  and  the 
National  Tax  Conference :  We  are  heartily  glad  to  be  in  Indian- 
apolis as  your  guests.  When  the  Athenians  put  up  the  famous 
statue  of  Victory,  the  Nike,  they  represented  Victory  without  san- 
dals in  order  to  indicate  that  when  Victory  came  to  Athens,  she 
was  there  to  stay,  her  troubles  were  over,  and  there  was  no  need 
of  further  wandering.  And,  of  course,  when  we  come  to  Indian- 
apolis, the  home  of  the  Indiana  Plan,  with  Judge  Zoercher  on  the 
right  hand  and  Mr.  Micsse  on  the  left  hand,  you  may  be  absolutely 
certain  that  the  tax  men  are  here  to  stay.  We  know  that  we  are 
at  home. 

We  are  an  association  perhaps  thirty  years  old,  of  about  eleven 
hundred  members.  In  these  annual  conferences  we  bring  together 
the  representatives  of  the  tax  collectors,  the  representatives  of  the 
taxpayers,  the  representatives  of  the  students  of  the  colleges  and 
universities.  It  makes  an  unusual  audience  for  a  forum.  We  are 
all  men  and  women,  to  a  certain  extent,  with  a  hobby,  and  that 
hobby  is  how  the  tax  system  of  this  nation  can  best  be  organized 
and  best  be  worked  out. 

May  I  reply  to  the  secretary  of  the  governor  with  a  story.  Up 
in  Connecticut  some  years  ago,  the  governor  appointed  a  commis- 
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sion  to  examine  the  institutions  of  the  state,  and  on  that  commission 
was  Professor  George  P.  Fisher  of  Yale  University.  The  commis- 
sion went  around  to  the  institutions  and  examined,  as  their  duty 
required,  with  great  acceptability,  until  they  came  to  the  home  for 
the  feeble-minded  in  Connecticut.  While  going  through  the  rooms 
they  came  upon  a  nice-looking  young  man,  booted  and  spurred,  with 
an  equestrian  outfit,  mounted  on  a  leather  horse,  riding  it  for  all 
that  it  was  worth.  Hoping  to  be  pleasant.  Professor  Fisher  said 
to  him :  "  What  a  fine  horse  you  have,  young  man."  "  It  is  not 
a  horse,  sir.  "  Oh,  yes,  it  is,"  said  the  Professor,  "  it  is  a  fine 
horse  and  you  are  riding  him  most  acceptably."  "  It  is  not  a  horse, 
sir,"  said  the  young  man.  Said  Fisher,  "  If  it  is  not  a  horse,  what 
is  it  ?"  The  young  man  said,  "  It  is  a  hobby."  Professor  Fisher 
asked,  "  What  is  the  difference  between  a  horse  and  a  hobby  ?"  The 
young  man  answered,  "  If  it  were  a  horse,  I  could  dismount  it, 
but  as  it  is  a  hobby,  I  can't." 

Now,  everyone  of  us  here  is  playing  with  a  hobby.  That  hobby 
is,  to  a  certain  extent,  the  biggest  question  before  the  American 
people  at  the  present  time.  It  is  exceedingly  appropriate  that  the 
taxpayer,  the  tax  collector,  the  tax  spender,  and  the  tax  student 
should  meet  now  to  endeavor  to  formulate  some  form  of  chart 
which  may  be  a  guide  to  the  American  people.  It  is  particularly 
appropriate  that  we  should  come  to  Indiana,  which,  of  all  the  states 
in  the  union,  was  the  first  one  to  develop  an  adequate  method  of 
check  upon  unnecessary  local  expenditures.  It  is  an  exceedingly 
fine  thing  that  we  should  meet  at  a  tinie  when  the  attention  of  the 
public  is  directed  toward  this  question,  and  we  do  not  need  the 
gracious  words  that  have  come  to  us  in  order  to  assure  us  of  the 
welcome.  We  know  there  is  a  welcome  here.  I  felt  it  the  first 
instant  when  they  assigned  Mrs.  Edmonds  and  me  to  room  738. 
I  found  myself  right  alongside  of  the  Republican  State  Committee 
headquarters. 

So,  gentlemen,  we  return  you  hearty  thanks  for  your  goodwill 
and  for  your  welcome.  We  are  sure  that  we  will  enjoy  this  stay 
and  we  are  heartily  glad  that  from  it  will  come  a  message  to  the 
nation  which  will  be  of  help  in  the  solution  of  our  great  problems. 

President  Zoerciier:  Thank  you,  Mr.  Edmonds.  The  next  to 
respond  will  be  our  friend  from  the  Province  of  Quebec,  Mr.  L.  I, 
McMahon. 

L.  I.  McMahon  (Province  of  Quebec)  :  President  Zoercher, 
Secretary  to  the  governor.  Judge  Deery  and  Ladies  and  Gentlemen : 
To  follow  Senator  Edmonds  is  about  as  presumptious  as  to  try  to 
throw  light  upon  the  sun  with  a  lantern.  I  feel  very  much  as  he 
does  and  feel  just  as  much  at  home  as  he  does.  I  have  attended 
many  of  your  gatherings  in  the  past,  and  think  I  have  missed  only 
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three  since  1891.  I  know  the  hospitality  that  we  always  receive. 
I  expect  to  receive  the  same;  I  hope  for  many  years  more.  Up  to 
now  I  have  never  been  disappointed  and  I  hope  never  to  be. 

My  position  at  the  moment  is  very  much  Hke  that  of  two  darkies 
illustrated  in  a  story.  They  were  talking  about  the  respective  merits 
of  their  automobiles.  One  darkey  said  to  the  other  one :  "  The  only 
thing-  that  keeps  this  here  cab  of  mine  from  going  two  hundred  miles 
an  hour  is  that  " —  "  Well,  well,"  said  the  other  fellow,  "  What 
is  it?"  "Why,"  he  says,  "the  distance  is  too  long  for  the  time 
allowed." 

If  I  were  to  open  my  heart  to  you  and  express  even  a  part  of 
my  feelings,  gathered  over  a  period  of  years,  I  might  make  a  longer 
speech  than  courtesy  would  allow. 

I  would  like  the  secretary  to  the  governor  to  take  back  to  him 
our  thanks  for  the  interest  he  took  on  the  part  of  the  association 
in  trying  to  bring  representatives  from  the  various  Provinces  of 
Canada  to  this  conference.  We  are  in  the  throes  of  politics  at  the 
moment  in  our  provinces.  We  have  just  got  over  some  elections, 
and  others  are  in  view.  And  to  a  politician,  even  on  a  small  scale, 
those  elections  are  just  as  important  as  presidential  affairs  are  to 
you.  I  don't  know  how  many  other  representatives  there  are  from 
Canada,  but  if  you  will  look  to  the  very  extreme  end  of  this  table, 
you  will  find  Doctor  A.  K.  Eaton,  taxation  investigator  of  the  de- 
partment of  finance,  representing  the  federal  government  of  Canada. 
His  presence  here  is  due  to  a  letter  written  at  the  request  of  Presi- 
dent Zoercher  by  the  governor  to  our  federal  parliament.  The 
governor's  letter  was  sent  to  all  the  provinces  of  Canada  at  the 
request  of  Mr.  Zoercher,  so  that  we  might  strengthen  those  kind 
and  friendly  feelings  that  have  existed  for  so  long  a  period,  and 
that  still  exist,  which  we  hope  to  strengthen  still  further  by  bring- 
ing each  other  together  oftener.  I  hope  never  to  miss  a  meeting 
so  long  as  I  live,  and  I  am  sure  that  after  I\Ir.  Eaton  goes  back  to 
the  federal  parliament  of  Canada,  next  year  we  will  find  a  galaxy 
of  fine  young  Canadians  down  here  to  profit  by  the  lessons  they 
shall  learn,  as  I  have  learned  them  in  the  past. 

When  I  say  I  feel  at  home  at  these  conferences,  I  really  mean  it. 
[  was  very  much  interested  in  the  early  history  of  this  country, 
because  it  is  the  history  of  my  country.  You  know  its  founders 
are  the  men  who  first  founded  Canada  and  came  down  here.  I  feel 
quite  at  home  since  arriving  in  Illinois  and  Indiana,  when  I  see  the 
names  of  Joliet  and  Lafayette  and  Montmorency  and  LaSalle  and 
others.  When  you  have  men  of  that  type,  that  have  not  only 
founded  your  country  but  have  followed  the  traditions,  I  am  sure 
the  success  of  the  future  will  be  even  greater  than  the  past.  I  like 
to  think  of  the  early  pioneers  of  my  own  country  and  your  country, 
who  were  the  same,  and  if  we,  in  our  respective  countries,  have 
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both  the  courage  and  the  faith  of  those  early  pioneers,  we  need 
have  no  fear  for  the  future. 

I  feel  at  home  for  another  reason.  I  have  had  my  sentimental 
periods.  I  hope  I  shall  never  get  over  them,  but  when  I  look 
along  the  walls  and  see  these  beautiful  words  of  James  Whitcomb 
Riley,  your  poet,  whom  I  knew  in  my  early  days,  I  am  reminded 
that  I  used  to  say,  "  That  old  sweetheart  of  mine  "  time  and  time 
again,  and  used  to  let  her  know,  too,  about  it.  I  hope  I  still  keep 
on  doing  that.  If  I  do,  I  shall  feel  I  have  lived  worth  while. 
Once  again,  I  am  pleased  to  be  with  you,  and  I  hope  to  be  with  you 
many  times  more. 

I  want  to  leave  with  you  this  great  and  glorious  thought,  that 
for  over  one  hundred  years  no  person  has  ever  crossed  from  either 
the  United  States  or  Canada  without  the  feeling  of  friendliness  and 
goodwill.  When  we  picture  bleeding  Europe  at  the  present  time, 
I  know  that  we  will  try  to  maintain  it. 

President  Zoercher  :  We  shall  now  hear  from  our  friend,  Mr. 
Brown,  from  Utah,  Vvho  will  give  a  response  for  the  western  part 
of  the  country. 

C.  M.  Brown  (Utah)  :  I\Ir.  Zoercher,  IMr.  ]\Iayor,  Corporation 
Counsel,  and  Friends :  Being  introduced  as  coming  from  Utah,  I 
know  there  has  arisen  in  your  minds  already  a  query,  which  I  shall 
answer  first,  and  that  is  that  I  have  with  me  today  my  favorite 
wife,  and  I  hope  during  the  next  few  days  you  will  all  have  the 
pleasure  of  meeting  her  and  feeling  as  I  do  for  her. 

I  first  attended  a  national  tax  conference  in  Denver,  in  1914. 
Since  that  time  I  have  missed  one  conference.  I  may  say  that  I 
have  enjoyed,  more  than  I  can  tell,  these  conferences.  Those  of 
you  who  have  attended  the  conferences  in  the  last  few  years  are 
thoroughly  familiar  with  Mr.  Zoercher  and  the  Indiana  plan. 

Speaking  of  Mr.  Zoercher  and  the  Indiana  plan  reminds  me  of  a 
story  that  may  be  a  little  old  but  will  bear  repeating.  It  has  to  do 
with  a  minister  who  was  travelling  out  west.  During  his  travels 
he  came  upon  a  very  fine  little  farm  in  the  vicinity,  the  ground 
well  plowed  and  taken  care  of,  the  crops  in  good  shape,  and  the 
houses  and  outbuildings  painted,  everything  in  ship-shape.  The 
minister  met  the  farmer  at  the  door  and  said,  "  My  brother,  the 
Lord  and  you  have  done  a  wonderful  piece  of  work  here."  "  Yes," 
said  the  farmer,  "  but  you  should  have  seen  that  when  the  Lord 
had  it  alone."  The  amount  of  good,  I  think,  that  we  get  from  these 
conferences  is  not  alone  from  the  papers  and  fine  talks  that  we 
hear,  but  I  have  found  that  the  interchange  as  between  states  and 
localities,  and  the  discussing  of  our  problems,  is  beneficial,  for  we 
all  have  problems  whether  we  are  representatives  of  the  govern- 
ment or  representatives  of  the  taxpayer.     In  meeting  these  problems 
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and  discussing  them  we  have  an  opportunity  to  take  back  to  our 
homes  —  I  know  that  you  will  agree  with  me  —  the  finest  thought 
that  we  can  possibly  get  in  the  nation  with  respect  to  taxation  prob- 
lems. I  know  that  we  have  some  of  the  finest  achievements  of  any 
organization  in  the  world  back  of  us;  and  I  think  you  all  agree 
that  at  the  present  time  there  is  more  need  for  an  organization  of 
this  kind  than  at  any  time  in  the  past  decade.  I  feel  that  the  officers 
and  those  who  have  carried  on,  who  have  done  the  work  and  pio- 
neered the  great  work  of  the  association  are  entitled  to  a  great  deal 
of  credit,  and  I  hope  they  will  continue  to  plow  on  and  show  the 
way  to  better  things  in  the  matter  of  taxation. 

Coming  from  the  West,  we  appreciate  very  much  the  welcome 
that  has  come  to  us  from  the  representative  of  the  governor  and 
the  representative  of  the  mayor.  We  feel  at  home  here  with  Mr. 
Zoercher.  He  was  out  in  our  community  and  helped  us  with  our 
problems,  spent  some  time  there.  We  have  had  some  others  do  that. 
We  had  Professor  Lutz  and  several  others  of  the  past  presidents 
of  the  National  Tax  Association.  In  fact,  we  were  honored  once  in 
having  the  president  of  the  association  come  from  Utah,  the  Honor- 
able William  Bailey,  who  was  for  one  term  president  of  the  National 
Tax  Association.  We  have  six  representatives  here  today,  which 
is  a  fair  representation  from  far-off  Utah;  and  we  appreciate  being 
here,  and  hope  and  know  that  we  will  have  a  very  profitable  time. 

President  Zoercher  :  Thank  you.  Now,  the  next  in  order  will 
be  the  adoption  of  rules  to  control  the  conference.  Any  suggestions 
to  be  made  ? 

Secretary  W.  G.  Query  :  I  shall  submit  for  your  consideration 
and  approval  the  rules  of  procedure  which  have  governed  in  pre- 
vious conferences. 

General.  The  provisions  of  the  Certificate  of  Incorporation  and 
By-Laws  of  the  National  Tax  Association  shall  govern  the  conduct 
of  this  conference  generally,  and  these  rules  of  procedure  shall  be 
considered  supplemental  to,  and  subject  to  interpretation  by  such 
provisions. 

Discussion.  The  usual  rules  of  parliamentary  procedure  shall 
control.  Each  speaker  shall  be  limited  to  twenty  minutes,  for  the 
presentation  of  a  formal  paper.  He  shall  be  warned  two  minutes 
before  the  expiration  of  such  period.  The  time  of  such  speaker 
may  be  extended  by  unanimous  consent  of  those  present. 

In  general  discussion,  each  speaker  shall  be  limited  to  seven 
minutes,  and  such  time  shall  not  be  extended. 

No  person  shall  speak  more  than  once  during  the  same  period  of 
discussion  until  others  desiring  to  speak  have  been  given  an  oppor- 
tunity to  do  so. 


8  XATIOXAL  TAX  ASSOCIATIOX 

Voting  power.  The  voting  power  in  this  conference  upon  any 
question  involving  an  expression  of  the  opinion  of  the  conference 
upon  a  question  of  taxation  or  public  finance,  of  general  public 
interest,  shall  be  vested  in  the  delegates  in  attendance,  appointed  by 
the  governor  or  other  chief  executive  of  a  state. 

In  voting  upon  such  questions,  each  state  shall  have  one  vote, 
and  in  case  of  a  division  among  the  delegates  therefrom,  their  votes 
shall  be  divided,  so  as  to  give  proportional  weight,  by  approximate 
fractions,  to  the  opinions  of  the  respective  delegates. 

If  the  result  of  such  vote  shall  not  reflect  substantial  unanimity 
on  the  subject  in  question,  no  publication  thereof  shall  be  made,  and 
shall  not  be  considered  expressive  of  the  opinion  of  the  conference. 
Such  unanimity  shall  be  deemed  expressed  by  a  four-fifths  vote. 

Voting  by  proxy  shall  not  be  allowed. 

On  all  questions,  other  than  those  involving  an  official  expression 
of  the  opinion  of  the  conference,  the  voting  shall  be  by  all  in  at- 
tendance. 

Committees.  The  receipt  of  reports  made  to  this  conference  by 
committees  of  the  National  Tax  Association  shall  not  be  considered 
as  expressing  the  opinion  of  the  conference  on  the  subject  stated. 

The  following  committees  shall  be  appointed : 

(a)  A  committee  of  three  on  credentials,  to  be  appointed  by  the 
chairman,  who  shall  designate  the  chairman  of  such  conmiittee. 

(b)  A  committee  on  resolutions,  composed  of  one  person  from 
each  state,  to  be  appointed  by  the  chairman  of  the  conference,  who 
shall  also  designate  the  chairman  of  such  committee. 

Resolutions.  All  resolutions  involving  an  expression  of  opinion 
of  the  conference  shall  be  read  to  the  conference  before  submission 
to  the  committee,  and  shall  be  immediately  referred,  without  debate. 

Definitions.  The  word  "  state  "  as  used  in  these  rules  shall  com- 
prise state,  territory,  the  District  of  Columbia,  an  insular  or  other 
possession  of  the  United  States,  or  a  place  over  which  the  United 
States  exercises  extra-territorial  jurisdiction,  and  a  Canadian 
province. 

President  Zoercher:  Do  I  hear  a  motion  to  adopt  these  rules 
as  the  rules  to  govern  the  conference  ? 

Franklin  S.  Edmonds:    Pennsylvania  moves  adoption. 

William  Mueller  (Minnesota)  :    Second  the  motion. 

President  Zoercher  :  It  has  been  moved  and  seconded  that  these 
rules  be  adopted :    All  those  in  favor  signify  by  saying  aye. 

(Ayes.) 

President  Zoercher:    Contrary  minded,  no. 

(None.) 
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President  Zoercher:    The  ayes  have  it;  it  is  so  ordered. 

I  wish  to  appoint  as  committee  on  credentials,  Mr.  Walsman  of 
the  Indiana  Tax  Commission,  as  chairman,  Mr.  Tobie  of  Rhode 
Island  and  Miss  Lois  Query  of  South  Carolina. 

For  the  committee  on  resolutions,  I  shall  appoint  our  friend, 
Mr.  Zenas  W.  Bliss  of  Rhode  Island,  as  chairman,  and  then  each 
state  will  designate  its  own  member;  and  I  would  like  the  delegates 
from  each  state  to  report  either  this  evening  or  tomorrow  morning 
as  to  its  choice  is.  Otherwise,  the  chairman  will  have  to  make  the 
appointment,  but  I  would  rather  each  state  would  select  its  own 
member  of  that  committee. 

A.  J.  Maxwell  (North  Carolina)  :  In  order  that  this  organiza- 
tion may  perpetuate  itself,  it  is  implied  that  we  have  an  election,  at 
each  annual  meeting,  of  officers  for  the  ensuing  year.  It  is  custom- 
ary at  the  first  session  of  the  conference  for  the  president  to  appoint 
a  committee  on  nominations.  I  move  you  that  the  president  be 
authorized  to  designate  a  committee  on  nominations,  to  consist  of 
ex-presidents  of  the  association  present  at  this  conference,  and 
three  members  to  be  appointed  by  the  president,  the  president  to 
designate  the  chairman  of  the  committee. 

President  Zoercher:    Do  you  move  the  adoption  of  that  motion? 

A.  J.  IMaxwell:   Yes. 

President  Zoercher:   Any  second  to  that? 

William  Mueller:    I  second  the  motion. 

President  Zoercher:  You  have  heard  the  motion  duly  seconded, 
any  remarks  ? 

(No  debate.) 

President  Zoercher:  All  those  in  favor  of  the  motion,  signify 
by  saj'ing  aye. 

(Ayes.) 

President  Zoercher:    Contrary  minded,  no. 

(None.) 

President  Zoercher:  The  ayes  have  it,  and  it  is  so  ordered. 
The  chair  will  make  the  announcement  possibly  this  evening  or  at 
the  next  meeting. 

Mr.  Miesse,  I  believe,  has  an  announcement  to  make  at  this  time. 

PIarry  Miesse  (Indiana)  :  Ladies  and  Gentlemen,  all  sessions 
scheduled  in  the  Assembly  Hall  have  been  changed  to  the  Riley 
Room,  this  room  we  now  occupy,  with  the  exception  of  the  session 
tomorrow  morning.  The  Rotary  Club  meets  here  tomorrow  noon, 
so  tomorrow  morning  the  session  will  be  held  on  the  eighth  floor 
and  not  in  this  room. 
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Now,  I  have  a  special  announcement,  one  in  which  I  am  very 
much  interested.  It  is  with  respect  to  the  committee  that  will  enter- 
tain the  ladies  who  accompanied  their  husbands  or  who  may  have 
come  alone  to  this  conference.  Tomorrow  at  two  o'clock  auto- 
mobiles will  assemble  on  Washington  Street,  the  ladies  will  meet 
on  the  mezzanine  floor,  and  will  be  taken  for  a  ride  through  the 
city,  wind  up  at  the  Woodstock  Country  Club  for  a  tea,  and  then 
brought  back  to  their  respective  hotels. 

On  Wednesday,  at  noon,  there  will  be  a  luncheon  bridge  at  Avers' 
Tea  Room  and  a  style  show.  I  think  the  committee  has  arranged 
a  program  for  you  from  twelve  o'clock  well  on  into  the  afternoon. 
Thank  you. 

President  Zoercher  :  If  you  will  notice  your  program,  you  will 
observe  that  the  banquet  will  be  held  on  Wednesday  night.  The 
hotel  manager  came  to  me  and  said  he  would  like  to  have  me  call 
the  attention  of  the  delegates  to  the  matter  of  getting  their  tickets 
early.  He  said  that  at  eleven  o'clock  this  morning  he  noticed  that 
100  tickets  had  been  sold  for  this  luncheon,  and  that  they  fed  256. 
He  tells  me  that  of  course  he  cannot  at  a  banquet  supply  needs 
that  quickly.  We  would  like  to  know  beforehand  how  many  are 
going  to  attend  the  banquet,  so,  in  the  meantime,  make  your  ar- 
rangements. 

I  want  to  make  a  further  announcement.  You  notice  on  the 
program  that  one  of  the  speakers  at  the  banquet  was  to  have  been 
our  distinguished  governor,  Honorable  Paul  V.  McNutt.  Through 
no  fault  of  his  own,  it  is  going  to  be  impossible  for  him  to  be  here 
Wednesday  night.  You  remember  someone  over  here  referred 
somewhat  to  politics ;  and  while  the  governor  was  put  on  the  pro- 
gram for  Wednesday  night,  great  preparations  have  been  made  for 
a  political  rally  on  the  Ohio  River,  in  the  southern  part  of  the  state, 
and  it  could  not  be  called  off.  Instead  of  having  the  governor  with 
us  on  Wednesday  night,  we  are  going  to  have  him  with  us  tonight 
at  eight  o'clock,  in  this  room. 

I  have  been  kidded  some  today  that  this  luncheon  program  did 
not  start  at  12:30.  Those  of  you  who  have  attended  meetings 
before  know  what  a  stickler  I  have  been  about  starting  on  time. 
Now,  we  will  start  the  meeting  on  time,  at  eight  o'clock  tonight, 
but  you  will  have  to  get  your  eats  before  you  come  here.  Nothing 
will  be  served  here,  but  be  here  at  eight  o'clock  and  you  will  have 
the  opportunity  of  hearing  our  governor.  Our  secretary  has  an 
announcement  to  make. 

Secretary  W.  G.  Query  :  I  have  been  requested  to  announce, 
by  the  chairman  of  the  committee  on  double  domicile  in  inheritance 
taxation,  that  a  meeting  of  that  committee  will  be  held  at  five 
o'clock  today  in  Parlor  '"T"  on  the  mezzanine  floor. 
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At  four  o'clock  this  afternoon  your  program  committee  has 
scheduled  a  number  of  round  tables,  and  I  want  to  tell  you  where 
these  meeting  are  going  to  be  held.  The  round  table  on  sales  taxes 
will  be  held  on  the  ninth  floor  in  the  room  just  opposite  the  exit 
to  the  elevator.  The  state  income  tax  group  will  meet  in  Parlor  "B" 
at  the  right  of  the  door  as  you  go  out  of  this  room. 

The  group  on  alcoholic  beverage  taxes  will  also  meet  on  the 
ninth  floor  in  the  parlor  adjoining  the  room  in  which  the  sales  tax 
group  will  meet.  Take  the  front  elevator  and  go  to  the  ninth 
floor.  The  group  on  tax  limitations  and  homestead  exemptions  will 
be  held  on  the  mezzanine  floor  opposite  the  elevator.  I  want  to  say 
to  the  chairmen  of  these  groups  that  our  official  reporter  is  not 
going  to  cover  the  proceedings  of  these  round  tables,  but  I  would 
like  the  chairman  of  each  group,  or  someone  designated  by  the 
chairman,  to  make  notes  of  the  proceedings  of  each  meeting,  and 
turn  them  over  to  me,  so  that  reference  may  be  made  to  the  matters 
discussed  by  each  round  table.     I  thank  you. 

President  Zoercher  :  Now,  these  round  tables  meet  at  two- 
thirty.  That  is  just  fifteen  minutes  from  now,  so  be  at  your  meet- 
ings promptly,  and  then  do  not  forget  this  evening  at  eight  o'clock. 
A  motion  to  adjourn  is  in  order  at  this  time. 

William  Mueller:    I  move  we  adjourn. 

(Motion  duly  seconded.) 

President  Zoercher:  Moved  and  seconded  that  we  now  adjourn. 
All  in  favor  of  adjournment  vote  aye. 

(Ayes.) 

President  Zoercher:   The  session  is  adjourned. 


SECOND  SESSION 

Monday,  September  28,  1936,  2:30  P.  M. 

ROUND  TABLES 

Note. — In  preparing  the  program  for  the  193"  conference  the  program 
committee  arranged  four  round  tables  for  the  second  session,  under  the 
direction  of  designated  chairmen.  In  addition  to  the  invited  participants 
these  meetings  were  well  attended  by  delegates  to  the  conference  who  joined 
in  the  discussion.  The  following  is  a  resume  of  the  proceedings  of  the 
meetings. — The  Secretary. 

SALES  TAXES 

J.  W.  Huston,  assistant  supervisor.  Legal  and  Research  Division, 
Department  of  Finance,  state  of  Illinois,  presiding  officer. 
Discussion  was  opened  by  the  presiding  officer. 

There  are  certain  problems  common  to  all  states  with  sales  taxes. 
These  problems  fall  generally  into  two  classes — federal  instrumen- 
talities and  interstate  commerce. 

Recent  decisions  of  the  United  States  Supreme  Court  have  held 
certain  state  instrumentalities  not  essentially  governmental  in  char- 
acter, and  so  subject  to  federal  taxation.^  The  court  distinguished 
between  "  governmental  "  and  "  proprietary  "  activities  in  reaching 
its  conclusion.  This  raises  the  question  whether  states  may  not 
distinguish  between  "  governmental  ''  and  "'  proprietary  "  functions 
of  the  federal  government,  and  tax  the  latter.  If  so,  what  functions 
of  the  federal  government  are  essential  and  exempt  from  tax,  or 
proprietary  and  subject  to  state  taxation. 

There  are  two  lines  of  thought  on  this  question.  One  holds  that 
any  federal  agency  operating  under  the  constitution  nmst  necessarily 
be  governmental.  The  other  sees  in  many  federal  agencies  activities 
non-governmental  in  character,  and  holds  that  these  should  be  sub- 
jected to  state  taxes.  The  solution  will  not  be  known  until  the 
supreme  court  has  spoken,  and  in  the  meantime  there  is  little  to 
guide  state  tax  administrators.  From  the  economic  standpoint,  it 
appears  that  those  governmental  activities  directly  competing  with 
private  endeavor  should  bear  the  same  tax  burdens. 

"^  Helverhiff  v.  Pa^vers,  293  U.  S.  214  (1934)  involved  the  federal  income 
tax  on  the  salaries  of  officers  of  the  Boston  Elevated  Railways,  a  munici- 
pally owned  corporation.  Ohio  v.  llelvering,  292  U.  S.  360  (1934)  involved 
the  federal  income  tax  on  salaries  of  emjiloyees  of  the  Ohio  state  liquor 
stores.     The  tax  was  held  to  apply  in  both  instances. 

(12) 
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Sales  in  interstate  commerce  represent  a  significant  portion  of  all 
sales  and  hence  their  exemption  involves  considerable  loss  in  sales 
tax  revenue.  A  sample  of  1,500  Illinois  retailers  revealed  that  16.5 
per  cent  of  their  sales  were  in  interstate  commerce.  Even  after 
allowing  for  all  possible  inaccuracies,  it  is  certain  that  at  least  10 
to  12  per  cent  of  all  sales  are  exempt  under  the  commerce  clause. 

This  presents  more  than  a  revenue  problem.  Every  sales  tax 
administrator  is  familiar  with  the  inequities  worked  by  the  exemption 
of  sales  in  interstate  commerce.  It  is  by  far  the  biggest  problem  in 
sales  tax  administration. 

The  United  States  Supreme  Court  shows  signs  of  realizing  this 
problem  and  an  inclination  to  liberalize  the  states'  power  to  deal 
with  it. 

A  recent  decision  held  that  a  sale  of  goods  brought  from  Delaware 
to  Pennsylvania  was  taxable  by  Pennsylvania.-  Although  the  goods 
crossed  a  state  boundary  line  pursuant  to  the  sale,  the  court  held 
this  fact  merely  incidental  since  "  the  contract  of  sale  did  not  re- 
quire or  necessarily  involve  transportation  across  the  state  border." 
This  means  we  must  look  at  the  sales  contract  to  determine  whether 
interstate  transportation  was  a  necessary  part  of  the  sale,  or  whether 
it  was  merely  incidental  thereto.  Illinois  for  example  has  taken  the 
position  that  the  contract  must  specifically  and  unmistakably  require 
interstate  shipment  to  bring  a  sale  within  the  protection  of  the 
commerce  clause. 

In  the  aforementioned  case  the  court  observed  that  if  any  burden 
had  been  laid  on  interstate  commerce  by  the  Pennsylvania  tax,  "  it 
is  precisely  as  that  which  would  have  resulted  if  deliveries  had  been 
made  exclusively  by  intra-state  transportation  from  Pennsylvania 
sources."  It  is  believed  these  words  were  merely  dicta,  but  they 
may  indicate  that  the  court  will  uphold  taxes  laid  on  sales  in  inter- 
state commerce,  so  long  as  there  is  no  discrimination  between  inter- 
state and  intra-state  sales.  If  so,  much  of  the  interstate  commerce 
problem  would  be  solved  and  further  consideration  of  use  taxes, 
permissive  legislation  by  congress  to  allow  taxation  of  interstate 
commerce,  and  outright  federal  administration  may  be  unnecessary. 

The  California  sales  tax  and  its  supplement,  the  use  tax  was  dis- 
cussed by  Dixwell  L.  Pierce,  secretary  of  the  California  State  Board 
of  Equalization.  Without  the  use  tax,  which  is  designed  to  place 
sales  in  interstate  commerce  on  the  same  basis  as  intra-state  sales, 
the  sales  tax  itself  might  be  overthrown  by  hostile  public  opinion. 
This  is  in  spite  of  the  fact  that  California  is  fortunately  situated 
with  respect  to  out-of-state  competition.  With  the  Pacific  Ocean 
on  the  west,  sparsely-settled  areas  on  the  east,  mountains  to  the 
north  and  Mexico  to  the  south,  California  does  not  compare  with 

2  Wiloil  Corp.  v.  Pennsylvania,  55  S.  Ct.  358  (1934).  This  case  involved 
the  Pennsylvania  tax  on  gasoline  sales. 
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states  like  Illinois,  Indiana  and  Ohio  where  it  is  a  comparatively 
easy  matter  to  order  from  outside  the  state  to  avoid  sales  tax.  On 
most  items,  the  cost  of  transportation  to  California  amounts  to 
more  than  the  three  per  cent  tax.  The  use  tax,  of  three  per  cent 
of  all  articles  brought  from  outside  and  used  within  the  state,  is 
further  protection  against  outside  competition.  Most  people  con- 
sider the  use  tax  and  the  sales  tax  as  one  tax.  Many  concerns 
include  both  intra-state  and  interstate  sales  to  California  customers 
without  separation  and  pay  the  tax  on  both.  It  is  therefore  difficult 
to  say  exactly  how  much  revenue  the  use  tax  itself  yields.  The 
official  reports  show  a  yearly  revenue  from  the  sales  tax  of  almost 
$70,000,000,  and  about  $1,500,000  from  the  use  tax.  However,  the 
actual  revenue  attributable  to  the  use  tax  is  undoubtedly  more  than 
$1,500,000. 

Public  opinion  in  California  seems  favorably  inclined  toward  the 
sales  tax.  Due  to  a  defective  title,  an  initiative  measure  proposing 
repeal  of  the  tax  has  been  ruled  off  the  November  ballot  by  the 
state  supreme  court.  In  anticipation,  however,  of  the  possibility 
that  the  proposal  would  be  voted  upon,  a  large  group  of  civic  organ- 
izations, embracing  many  types  of  business  and  professional  activi- 
ties, had  united  in  support  of  the  sales  tax.  Aside  from  the  factor 
of  reasonably  uniform  administration,  which,  of  course,  is  an  aid  in 
securing  public  approval  for  any  tax,  the  fact  that  the  sales  tax 
revenues  have  been  used  to  replace  local  property  taxes  had  done 
much  to  make  the  law  acceptable  to  the  people.  Through  assump- 
tion of  school  costs  previously  borne  out  of  local  tax  rates  and 
return  for  local  taxation  of  public  utility  property  previously  taxed 
exclusively  for  state  purposes,  California  has  used  the  proceeds  of 
its  sales  tax  to  effect  property  tax  relief  at  a  time  when  that  was 
most  sorely  needed. 

California  has  overlooked  no  means  for  better  enforcement  of  its 
sales  tax  and  collections  have  steadily  increased.  The  backbone  of 
its  enforcement  activities  have  been  the  careful  field  audit  of  tax- 
payers. It  is  estimated  that  for  every  dollar  expended  on  such 
audits,  three  to  four  dollars  of  additional  tax  collections  have  re- 
sulted. Cost  of  administration  is  calculated  at  2.3  per  cent  of  total 
collections. 

D.  I.  Greek,  chief  attorney  for  the  sales  tax  section  of  the  Ohio 
Tax  Commission,  noted  that  the  Ohio  sales  tax  is  unique  in  several 
respects.  It  is  the  only  sales  tax  that  is  strictly  a  "  bracket "  tax. 
The  rate  is  not  a  definite  percentage  of  total  sales,  as  in  most  states, 
but  is  graduated  according  to  the  amount  of  each  individual  sale. 
Thus,  the  tax  is  one  cent  on  sales  from  nine  cents  to  forty  cents 
inclusive ;  two  cents  on  sales  from  forty-one  cents  to  seventy  cents 
inclusive;  three  cents  on  sales  from  seventy-one  cents  to  $1.08  in- 
clusive; and  on   larger   sales  the  tax   is  three   cents   for   each  full 
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dollar  and  that  part  of  price  in  excess  of  a  full  dollar  computed  by 
the  aforementioned  brackets. 

The  tax  is  collected  by  the  sale  of  prepaid  tax  receipts  to  retailers 
who  are  allowed  a  3  per  cent  discount  to  reimburse  them  for  hand- 
ling the  receipts.  At  the  time  of  making  every  sale,  merchants  are 
required  to  deliver  to  the  purchaser  cancelled  tax  receipts  covering 
the  amount  of  sale. 

By  employing  the  "  bracket "  method  and  the  prepaid  tax  re- 
ceipts, the  state  aims  to  collect  all  amounts  added  on  account  of 
tax,  in  full,  and  to  enforce  payment  by  retailers  who  must  purchase 
tax  receipts  before  making  any  sales. 

Forrest  Smith,  Missouri  state  auditor,  questioned  the  efifective- 
ness  of  the  receipt  method  of  collections,  stating  that  on  a  visit  to 
Ohio  he  had  observed  that  merchants  would  not  always  cancel 
receipts  given  with  sales,  and  that  these  uncancelled  receipts  were 
gathered  up  and  illegally  used  again. 

W.  H.  Patton,  statistician  for  the  Ohio  Tax  Commission  replied 
that  it  is  impossible  to  determine  absolutely  the  amount  of  loss  on 
account  of  misuse  of  the  receipts.  However,  the  state  of  Ohio  has 
licensed  300,000  retailers  although  the  Federal  Census  of  1929 
showed  only  87,000  engaged  in  retail  merchandising  in  Ohio.  This 
bespeaks  excellent  coverage  of  the  state's  retailers.  Although 
evasions  undoubtedly  occur,  due  to  laxness  by  some  merchants  with 
respect  to  the  receipts,  the  state  recently  made  "  horrible  examples  " 
in  a  few  instances,  and  it  is  now  thought  that  evasion  is  effectively 
being  checked.  Further,  under  the  receipt  system,  there  is  no  loss 
due  to  merchants  going  out  of  business  with  unpaid  sales  tax  lia- 
bility, since  the  tax  is  paid  when  the  receipts  are  bought,  which 
means  that  the  tax  is  paid  before  the  sale  and  not  after. 

Mr.  Greek  noted,  in  this  connection,  that  in  addition  to  the  pre- 
paid tax  receipts,  Ohio  uses  a  report  and  audit  system.  Even 
though  a  vendor  has  failed  to  cancel  the  receipts  at  the  time  of  sale, 
it  is  probable  he  will  be  assessed  the  amount  of  the  tax,  since  an 
audit  by  the  tax  commission  will  show  that  he  has  not  collected 
sufficient  tax  to  cover  his  sales. 

Continuing  the  discussion,  Mr.  Greek  states  that  Ohio  is  badly 
situated  with  respect  to  interstate  commerce.  The  use  tax  was 
adopted  to  solve  the  interstate  commerce  problem,  and  is  modeled 
after  the  California  law. 

There  is  a  strong  possibility  that  the  state  constitution  will  be 
amended  in  November  to  require  exemption  of  food  products  from 
the  sales  tax.  The  Ohio  law  already  contains  wide  exemptions 
covering  sales  of  property  for  use  in  manufacturing,  processing, 
public  utility  service,   retailing,  and  the  like.     Sales  of  bread  and 
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milk  are  also  exempt,  as  well  as  all  sales  to  political  subdivisions 
of  the  state  and  to  charitable,  educational  and  religious  institutions. 
The  tax  now  yields  in  the  neighborhood  of  $60,000,000  per  year. 

Annual  administrative  cost,  exclusive  of  the  retailers'  discount, 
is  approximately  $1,325,000  for  the  tax  commission,  $425,000  for 
the  state  treasurer,  $75,000  for  the  state  auditor  and  $7,500  for  the 
attorney  general. 

The  problem  of  taxing  sales  on  federal  reservations  was  next 
discussed  by  Irwin  Arnovitz,  chairman  of  the  Utah  State  Tax  Com- 
mission. Most  states  have  ceded  jurisdiction  over  federal  territory 
within  their  boundaries,  and  the  supreme  court  has  held  that  prop- 
erty delivered  into  such  a  reservation  is  not  subject  to  a  sales  tax.^ 

In  Utah  considerable  abuse  of  this  type  of  exemption  arose. 
Army  officers  resident  on  a  military  reservation,  for  example,  charged 
gasoline  wherever  bought  within  the  state  to  their  local  post  ex- 
change and  claimed  exemption  from  both  sales  and  gasoline  taxes. 
The  state  protested  to  the  war  department  at  Washington,  and  strict 
observance  of  military  regulations  was  promised.  However,  the 
adjutant  general's  office  insisted  that  sales  by  post  exchanges  and 
sales  to  them  are  not  taxable,  both  because  the  state  lacks  jurisdic- 
tion over  a  military  reservation,  and  because  it  was  alleged  that  a 
post  exchange  is  a  federal  instrumentality. 

Solution  of  the  problem  might  be  the  passage  of  an  act  of  con- 
gress similar  to  Public  Act  686  recently  adopted.  This  act  provides 
that  all  sales  of  gasoline  by  post  exchanges,  commissaries  and  the 
like,  for  non-governmental  purposes,  shall  bear  the  same  gasoline 
tax  as  imposed  by  the  state  within  which  the  reservation  lies.  This 
act  has  not  been  in  force  long  enough  for  its  possibilities  to  be  fully 
known. 

Administration  of  the  sales  tax  longest  in  continuous  operation 
was  reviewed  by  A.  H.  Stone,  chairman  of  the  Mississippi  Tax 
Commission.  The  Mississippi  sales  tax  has  become  thoroughly 
accepted  by  the  people  of  that  state,  and  some  even  advocate  a 
higher  rate  than  the  present  two  per  cent. 

The  tax  commission  feels  that  it  has  been  very  successful  in  en- 
forcement even  though  its  staff  is  admittedly  inadequate.  The  state 
is  divided  into  districts,  each  in  charge  of  a  field  man.  Constant 
check  is  kept  upon  the  per-capita  collections  in  each  district.  As 
soon  as  a  district  appears  out  of  line  with  other  comparable  districts, 
it  is  a  sign  of  trouble,  and  insures  prompt  investigation. 

Recently  sales  tax  tokens  to  enable  a  close  adjustment  of  the 
tax  on  small  purchases  have  been  adopted  and  are  proving  very 
successful. 

^Standard  Oil  Co.  v.  Calijoniia,  291    U.  S.  242    (1934). 
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The  use  of  statistical  machines  to  provide  current  information 
on  tax  collections  is  the  backbone  of  the  Mississippi  sales  tax  ad- 
ministration. A  relatively  small  force,  33  field  men,  14  auditors 
and  an  office  staff  of  6  is  used,  necessitating  the  utilization  of  every 
labor-saving  device.  Total  cost  of  collection  averages  approximately 
3/^2  per  cent  of  the  amount  collected.  This  is  not  excessive  under 
the  circumstances.  There  is  a  large  area  to  cover  and  a  population 
with  not  much  tax-paying  capacity  relative  to  its  number.  (50.2 
per  cent  of  Mississippi's  population  is  colored.)  There  is  also  a 
large  number  of  very  small  accounts — 53.5  per  cent  of  the  retailers 
collect  but  5.2  per  cent  of  the  sales  tax,  while  less  than  1  per  cent 
of  the  retailers  collect  over  32  per  cent  of  the  tax. 

Interstate  commerce  is  a  problem  that  all  sales  tax  administrators 
should  cooperate  to  solve.  A  bill  to  permit  non-discriminatory  state 
taxation  of  sales  in  interstate  commerce  was  introduced  in  congress 
and  passed  the  senate.  With  only  a  little  cooperation  on  the  part 
of  interested  parties  there  is  little  doubt  that  such  a  bill  could 
become  law. 

G.  H.  Bates,  head  of  the  Missouri  sales  tax  division,  stated  that 
one  of  Missouri's  major  problems  at  the  present  time  is  collection 
of  sales  tax  from  building  contractors.  Collection  from  the  supply 
house  is  much  more  feasible  from  an  administrative  standpoint  if 
legally  possible. 

The  tokens  are  operating  with  success  in  Missouri  —  this  state 
being  a  pioneer  in  their  use.  On  all  sales  of  less  than  a  dollar, 
the  token  system  enables  the  tax  to  be  more  accurately  collected 
from  the  consumer.  However,  a  regular  half-cent  United  States 
coin  would  be  even  better,  and  its  issuance  should  be  urged. 

Enforcement  in  Missouri  has  proceeded  along  the  line  of  "  sell- 
ing "  the  tax,  rather  than  the  employment  of  severe  methods. 
However,  a  flagrant  evader  was  recently  sentenced  to  a  term  in  jail 
in  default  of  a  $900  fine.  Such  instances  have  their  effect  in  pro- 
moting enforcement. 

STATE  INCOME  TAXES 

C.  H.  MoRRissETT,  state  tax  commissioner.  Commonwealth  of 
Virginia,  presiding  officer. 

The  income  tax  round  table  was  attended  by  more  than  seventy- 
five  interested  persons.  Talks  were  first  made  by  invited  partici- 
pants :  Commissioner  Henry  F.  Long,  of  Massachusetts ;  Dr.  Roy 
G.  Blakey,  of  the  U.  S.  Department  of  Agriculture;  Mr.  Geo.  W 
Mitchell,  statistician  of  the  Illinois  Tax  Commission ;  Mr.  C.  M. 
Beem,  income  tax  counsel,  Iowa  State  Board  of  Assessment  and 
Review;  Commissioner  A.  J.  Maxwell,  of  North  Carolina;  Attorney 
C.  D.  Cund,  of  the  Oklahoma  Tax  Commission;  Mr.  A.  T.  Brough- 
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ton,  State  Income  Tax  Department  of  Missouri ;  Mr.  W.  R.  Brad- 
ley, Income  Tax  Division  of  South  Carolina,  and  Mr.  Seth  Cole, 
counsel.  New  York  Tax  Commission.  Discussions  participated  in 
by  many  present  followed  the  initial  talks  at  the  first  session,  and 
these  discussions  were  continued  at  the  adjourned  session  the  fol- 
lowing day. 

The  discussions  were  enlivened  by  points  raised  with  reference  to 
the  Massachusetts  formula  for  allocating  income  of  corporations. 
In  respect  to  personal  income,  reference  was  made  to  the  appearance 
of  too  high  exemptions  in  the  income  tax  group,  and  the  need  for 
a  registration  fee  such  as  that  which  was  provided  in  the  original 
Utah  income  tax  act  and  for  better  personnel  and  ample  funds  to 
administer  the  income  tax  laws.  It  was  also  suggested  by  one  that 
they  were  dependent  more  on  their  regulations  than  they  were  on 
the  law  in  administration.  A  very  interesting  development  of  the 
round  table  was  a  chart  prepared  by  W.  R.  Bradley  of  South  Caro- 
lina showing  the  method  of  allocating  net  income  in  various  states. 
There  was  a  general  thought  of  the  need  of  a  uniform  formula. 
There  was  discussion  also  of  the  need  of  having  the  residents  of  a 
state  pay  on  income  received  from  any  state,  but  some  suggested  that 
it  was  wrong  to  tax  capital  gains.  Emphasis  was  also  laid  on  the 
difficulties  that  the  states  had  where  the  federal  government  had 
preempted  control  over  incomes  in  the  higher  brackets.  As  usual, 
there  was  a  spirited  discussion  on  exemption  of  federal  employees 
from  the  payment  of  state  income  tax  and  reference  to  various  court 
decisions  that  had  greatly  exercised  some  of  the  state  income  tax 
administrators  by  what  to  them  seemed  to  be  an  unfair  application 
of  the  rule  which  resulted  in  exempting  many  under  the  law.  A 
further  extended  discussion  of  the  Oklahoma  situation  was  had  and 
emphasis  laid  on  the  fact  that  seventeen  special  taxes  had  been 
developed  to  take  the  place  of  the  abolition  of  the  state  ad  valorem 
tax.  Reference  was  made  to  national  bank  taxation  and  the  amount 
in  back  taxes  which  had  been  collected  by  tlie  activity  of  the  Okla- 
homa commission. 

Notes  prepared  by  Dr.  Blakey  and  ^Iv.  Bradley  follow. 

Roy  G.  Blakey  : 

State  income  tax  collections  as  a  percentage  of  total  state  and 
local  tax  collections  for  several  states  for  which  income  taxes  have 
constituted  an  important  item  of  revenue  for  a  number  of  years. 

/9_'p      1930     1931     1932     1933     1934     1935     1936 

Wisconsin 11. 7  11. 5  lo.o  10.6  7.6 

New  York     I2.c)  12.7  lo.o  7.0  6.4  6.S  7.7 

Massachusetts     ....  10.4  10.4  7.7  6.1  4.9  5.1  5.7 

North  Carolina    .  . .  7.8  7.3  6.3  8.7  6.9  7.8  8.5         8.5 
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Personal  Exemption. — Certain  of  the  states  (Tennessee,  Ohio) 
have  no  exemptions  at  all  but  levy  income  taxes  only  on  certain 
types  of  income,  particularly  investment  income.  Certain  other 
states  have  no  exemption  as  such,  but  allow  a  small  deduction  from 
the  tax  as  computed.  Thus  North  Dakota  allows  deductions  of  $5, 
$15,  and  $2  for  single,  married  and  dependent  persons,  respectively. 
The  other  states  following  this  practice  are  Arizona,  Iowa  and 
Wisconsin. 

For  the  states  following  the  more  orthodox  practice  the  lowest 
minimum  and  modal  exemptions  are  as  follows : 

Jliiiimiim  Maximum  Modal 

Single    $6oo  $i,5oo  $i,ooo 

(Utah,  West  Va.)      (Ala.,  Ark.,  Ga.,  X.  M.)      (ii  states) 

Married  or  head 

of   familv    .  .  .      $700  1  $3,=?oo  $2,500  | 

(Oklahoma)  (GeoVgia)  $2,000  j  ^"  ^^^'^^^ 

Dependents    .  .  .      $200  $    400  $    200 

(19  states)  (16  states)  (9  states) 

Rates 

Ma.viiiiuiii  Rales. — North  Dakota  has  a  maximum  rate  of  157o  on 
all  of  the  individuals'  net  income  in  excess  of  $9,000.  California 
has  a  maximum  rate  of  15%  but  only  that  portion  of  an  individual's 
net  income  in  excess  of  $250,000  is  taxable  at  this  maximum. 

The  lowest  maximum  rate  is  3%  (Delaware,  Virginia,  West  Vir- 
ginia). Delaware,  however,  is  the  most  liberal  of  these  three  states 
inasmuch  as  its  maximum  rate  is  applicable  only  to  that  portion  of 
an  individual's  net  income  which  is  in  excess  of  $10,000,  whereas 
for  Virginia  and  West  X^irginia  the  comparable  figure  is  $5,000. 
Note,  however,  that  other  states  such  as  New  Hampshire  and  Ten- 
nessee are  even  more  liberal  in  that  they  tax  only  income  in  the 
form  of  interest  or  dividends. 

The  modal  maximum  rate  of  5%  o!)tains  in  the  case  of  8  states, 
notably  Minnesota,  Iowa  and  Tennessee. 

The  lowest  muiinniiu  rate  is  also  the  modal  minimum  rate,  since 
a  minimum  rate  of  1%  is  levied  by  16  of  the  states.  In  the  case  of 
8  of  these  16  states,  notably,  IMinnesota,  Iowa  and  Wisconsin,  this 
minimum  rate  is  applicable  to  only  the  first  $1,000  of  personal  net 
income,  whereas  for  New  Mexico  the  same  rate  is  applicable  to  the 
first  $10,000  and  for  Georgia  to  the  first  $5,000  of  personal  net 
income. 

Ohio  has  a  minimum  rate  of  6%,  but  this  rate  is  applicable  only 
to   an    individual's   return   from   productive   investment.      In  effect, 

^  The  personal  exemjHion  for  a  single  person  is  $850.  This  seems  ques- 
tionable. The  next  lowest  personal  exemption  for  a  married  person  is 
$1,200  (Utah). 
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then  the  highest  minimum  rate  would  be  that  of  3%  as  levied  by 
Washington  and  North  Carolina.  The  North  Carolina  minimum  is 
applicable  to  the  first  $2,000  of  personal  net  income ;  the  Wash- 
ington minimum  represents  to  normal  tax  on  all  of  the  net  income 
in  excess  of  the  legal  exemptions,  a  surtax  of  4%  being  levied  on 
all  incomes  in  excess  of  $4,000. 

Income  Tax  Collections 
(thousands  of  dollars) 
1929        1930       1931      1932      1933      1934      1935     1936 
2,305       6,841       6,602     4,779     3,359    4,017     4,879 


California  .  . . 
Wisconsin  .  .  . 
North  Carolina 
Minnesota  .  .  . 
Massachusetts 
Mississippi 

Kansas    

Oregon    

Connecticut 
New  York   .  .  . 


20,184  21,137  18,451  18,431   11,902 

7,656  7,478  5,970  7,778     5,549     6,171  7,141     7,770 

1,806     3,389 

29,681  32,725  23,833  19,236  13,667  14,798  16,978 

1,721  1,546  795  329   332   385  735 

643  1,231   1,624 

674  2,279  2,293     1,416     1,798  2,534 

2,471  2,984  3,535  1,439        850        470 

136,114  144,782  111,996  75,999  63,134  70,604  85,271 


Allocation  formulas  for  corporations  engaged  in  interstate  com- 
merce : 

The  most  common  formula  is  the  following : 

Average  value  of  tangible  Pay-roll  within  Gross  receipts 

property  within  state  .  state  .         within  state 


Average  value  of  total  Total  pay-roll  Total  gross 

tangible  property  receipts 

This  formula  is  used  in  California,  Idaho,  Louisiana,  Massachu- 
setts, Montana,  Oregon,  Pennsylvania,  and  Utah. 

Four  of  the  states  (Arizona,  Kansas,  Washington,  and  Wiscon- 
sin) use  this  formula  with  a  slight  variation,  by  substituting  for 
pay-rolls  the  cost  of  collecting,  assembling,  or  processing  goods. 

Three  states  (Iowa,  IMinnesota,  and  Tennessee)  use  the  simple 
formula : 

Gross  sales  within  state 
Total  gross  sales 

Arkansas  and  Georgia  use  the  same  formula,  but  have  an  alternative 
formula.     For  Arkansas  this  alternative  formula  is : 

Cost  of  production  within   Arkansas; 
Total  cost  of  production 
Georgia's  alternative  formula  is  not  quite  so  simple : 

Value  of  tangible  property  within  state       ,       Business  within  state      _^ 
Value  of  total  tangible  property  Total  business 
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W.  R.  Bradley 


In  the  matter  of  allocating  net  income  of  corporations  and  others 
doing  business  within  and  without  various  states,  much  serious 
study  has  been  given  by  most  excellent  talent  of  the  National  Tax 
Association.  Various  reports  of  committees  have  been  made  to  the 
Association  and  recommendations  have  been  made  by  the  commit- 
tees; however,  up  to  this  time  no  general  move  on  the  part  of  the 
states  imposing  income  taxes  has  been  made  to  adopt  any  common 
method  of  allocation. 

In  1920,  at  the  conference  at  Salt  Lake  City  a  committee  was 
appointed  to  assist  the  committee  on  model  tax  laws,  with  special 
regard  to  this  matter  of  allocation.  That  committee  was  held  for 
several  years  and  made  its  report  in  1926  to  the  conference  in  Phila- 
delphia, wherein  this  committee  made  some  changes  in  the  original 
draft  of  the  allocation  procedure  as  adopted  in  the  model  tax  law. 

It  is  useless  to  hope  that  any  uniform  method  of  allocation  may 
be  adopted  which  will  prove  ideal.  It  is  useless  to  hope  that  any 
method  can  be  adopted  which  will  allocate  to  each  state  the  proper 
amount  of  net  income  attributable  to  such  state.  However,  it  is  the 
belief  of  tax  administrators  generally  that  an  allocation  fraction  can 
be  adopted  which  will  approximate  equity  in  distribution  of  income 
between  the  states.  Such  fraction,  when  adopted  and  applied  in  a 
state,  may  militate  against  the  state  in  one  kind  of  business ;  how- 
ever, in  another  sort  of  business  the  application  of  the  fraction  may 
be  advantageous  to  the  state  so  that  when  all  sorts  of  businesses  are 
taken  into  consideration,  the  state  in  the  end  receives  something  like 
a  just  allocation. 

Mr.  Gerstenberg,  who  was  chairman  of  the  committee  appointed 
to  assist  the  committee  on  model  income  tax  laws,  very  wisely  pointed 
out  some  of  the  important  features  that  should  characterize  the 
allocation  fraction  when  finally  adopted.  His  first  observation  was 
that  the  same  fraction  should  be  used  by  all  taxing  jurisdictions  in 
order  that  a  corporation  doing  business  in  all  the  states  would  not 
be  taxed  on  more  than  100%  of  its  net  income.  While  the  federal 
constitution  does  not  put  its  foot  down  on  double  taxation,  never- 
theless it  is  generally  regarded  by  federal  and  state  committees  with 
certain  disfavor.  From  the  point  of  the  taxpayer  pniformity  be- 
tween the  states  is  by  all  odds  the  most  essential  requisite.  It  does 
not  make  much  difference  to  the  taxpayer  where  he  pays  his  taxes 
provided  he  is  not  required  to  pay  on  more  than  100%  of  his  net 
income.  As  a  matter  of  fact,  under  the  present  regime,  where  a 
corporation  is  doing  business  in  the  various  states  it  is  entirely 
possible  for  such  a  taxpayer  to  be  taxed  on  more  than  his  net  income 
if  he  suffers  his  payments  to  be  allocated  under  the  present  methods 
as  adopted  by  the  various  states  imposing  income  taxes. 
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The  Income  Tax  Division  of  the  South  Carolina  Tax  Commission 
has  had  before  it  numerous  taxpayers  doing  business  within  and 
without  the  state  who  have  taken  issue  with  the  state's  method  of 
allocating  income  to  the  state.  In  several  cases  the  income  tax 
administrator  asked  these  taxpayers  if  the  allocation  method  w^ould 
be  agreeable  provided  all  of  the  states  adopted  the  same  method, 
and  without  exception  the  reply  was  that  such  a  procedure  would 
be  more  than  welcome,  for  then  it  would  not  be  possible  for  the 
corporations  to  pay  on  more  than  their  total  net  income.  It  has 
cost  corporations  in  the  United  States  an  immense  amount  of  money 
in  protesting  the  allocation  of  income  in  the  various  states.  Since 
1922  corporations  have  spent  thousands  of  dollars  in  traveling  to 
and  from  the  state  of  South  Carolina  protesting  South  Carolina's 
method  of  allocation  as  applied  to  the  particular  businesses  in- 
terested. 

Again,  in  order  that  the  same  fraction  may  be  acceptable  for  use 
by  all  the  states,  it  should  be  one  that  approximates  as  nearly  as 
possible  the  allocation  of  the  total  net  income  to  the  various  states. 
Of  course  the  difficulty  is  found  here,  that  is,  the  finding  of  such 
an  ideal  fraction  that  will  accomplish  this,  and  the  best  thing  that 
can  be  done  is  to  select  a  fraction  which  will  be  as  nearly  represen- 
tative as  possible  of  the  items  that  enter  into  gross  income  and 
operating  expenses. 

The  allocation  fraction  proposed  to  the  National  Tax  Association 
in  1922  adopted  the  principle  that  tangible  property  represented 
capital  invested  in  a  business,  and  that  business  done  was  to  be 
represented  by  wages,  purchases,  sales  and  salaries.  These  two 
elements,  property  and  business,  were  given  equal  weight. 

Again,  it  is  important  that  the  allocation  fraction  be  simple, 
easily  understood,  and  applied  without  difficulty.  If  the  fraction  is 
a  complicated  one  it  is  possible  to  involve  the  taxpayer  in  a  great 
amount  of  work  and  expense  in  applying  it,  and  on  the  other  hand 
it  may  impose  upon  the  tax  administrators  the  same  amount  of  work 
and  more  expense  in  auditing  the  same.  Again,  it  is  important 
that  whatever  fraction  may  be  proposed  for  adoption  shall  be  able 
fo  run  the  gamut  of  the  federal  constitution.  As  Mr.  Gerstenberg, 
in  his  report,  stated  if  in  a  given  state  a  corporation  conducts  only 
an  interstate  business,  that  is,  transacts  no  intrastate  business,  then 
the  state  may  not  tax  that  corporation's  income  at  all.  This  prin- 
ciple was  laid  down  in  the  case  of  the  Alpha  Portland  Cement 
Company  versus  Massachusetts. 

Where  a  corporation  does  intrastate  business  as  well  as  inter- 
state business  its  net  income  may  be  taxed  even  though  part  of  its 
net  income  may  be  derived  from  interstate  business,  as  illustrated 
in  the  case  of  the  United  States  Glue  Company  versus  Oak  Creek. 
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Great  care  should  be  exercised  in  the  selection  of  a  fraction  that 
will  be  reasonable  in  not  allocating  net  income  to  a  state  that  really 
does  not  arise  there.  Mr.  Gerstenberg,  in  his  committee's  report, 
made  this  statement : 

"  No  committee,  however  learned  in  the  principles  of  account- 
ing and  constitutional  law,  should  at  this  time  recommend  an 
allocation  fraction  unless  it  has  first  ascertained  the  experiences 
of  administrators  and  taxpayers  with  allocation  fractions  now 
in  use.  The  special  committee  in  1922  did  make  a  recommenda- 
tion because  at  that  time  it  did  not  have  much  experience  to 
go  by.  It  did  the  logical  thing  of  recommending  a  fraction 
that  was  sound  in  principle  so  far  as  principle  could  be  arrived 
at  by  deductive  reasoning.  The  fraction  also  represented,  so 
far  as  the  committee  could  ascertain,  the  trend  of  contempor- 
aneous legislation." 

So  it  has  eventuated  that  many  reports  of  committees  have  been 
made,  many  discussions  entered  into,  many  suggestions  given  and 
received  on  this  matter  of  uniform  allocation  over  the  states.  How- 
ever, up  to  this  time  nothing  definite  has  been  done  by  the  states 
looking  forward  to  the  adoption  of  a  uniform  method.  It  is  very 
difficult,  where  so  many  states  are  interested,  to  get  a  movement 
of  this  nature  started.  The  first  thing  to  be  done  is  for  the  states 
to  agree  on  a  fraction.  It  will  then  be  incumbent  on  someone  from 
each  state  to  undertake  to  interest  the  legislature  to  the  point  of 
adopting  the  fraction  agreed  upon.  This  duty  will  evidently  devolve 
upon  the  various  tax  commissions.  It  might  be  possible,  if  every 
state  imposing  an  income  tax  law  is  represented  at  this  conference, 
for  these  administrators  to  get  together,  and  after  a  study  of  all  the 
methods,  they  might  be  able  to  adopt  a  uniform  method  which  they 
could  carry  back  to  their  various  legislatures  with  the  request  for 
an  adoption.  It  is  not  necessary  to  call  the  attention  of  this  con- 
ference to  the  endless  trouble  arising  in  administrations  from  a  lack 
of  uniformity  in  the  methods  of  allocation. 

The  experience  of  each  state  cries  out  for  uniformity.  In  income 
tax  administration  this  matter  is  the  most  important,  and  the  adop- 
tion of  a  uniform  method  should  not  be  longer  prolonged.  It  is 
anticipated  that  administrators  will  have  no  difticulty  in  persuading 
their  respective  legislatures  to  adopt  such  a  law  when  it  is  ex- 
plained to  the  legislatures  that  every  legislature  in  the  United  States 
is  being  requested  to  pass  the  same  law  for  the  purpose  of  uni- 
formity. 

The  Director  of  Income  Tax  for  South  Carolina  has  prepared  a 
chart  showing  the  methods  of  allocation  used  by  the  various  states, 
a  copy  of  which  follows : 
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ALCOHOLIC  BEVERAGE  TAXES 

James  W.  ]\L\rtin,  commissioner  of  revenue,  Kentucky,  presid- 
ing officer. 

The  Chairman  :  The  outstanding  lesson  in  alcoholic  beverage 
tax  administration  which  the  Department  of  Revenue  of  Kentucky 
has  thus  far  learned  is  that  eternal  vigilance  is  the  price  of  success. 
The  administration  of  beer  taxes,  for  example,  has  been  rendered 
very  much  more  successful,  that  is,  the  revenues  have  been  greatly 
increased  with  a  given  expenditure  of  efifort,  as  a  result  of  facilities 
for  checking  taxpayers'  returns  and  for  assuring  payment  of  all 
taxes  due;  likewise  the  liquor  production  tax  administration  has 
been  tightened  effectively  through  a  field  check-up  on  the  actual 
records  of  manufacturers  in  the  commonwealth,  and  the  amount  of 
revenue  collected  has  been  substantially  increased.  Li  the  second 
place,  the  department  has  learned  that  there  is  close  relationship 
between  the  economic  phases  of  taxation  and  the  ease  with  which 
administration  can  be  carried  on.  If  the  alcoholic  beverage  tax 
program  is  fair  as  to  rates  and  method  of  imposition,  the  coopera- 
tion of  the  trade  in  effecting  successful  administration  can  be  en- 
listed to  such  an  extent  that  administrative  success  is  largely 
guaranteed. 

J.  LiND.SAY  DE  Valliere,  deputy  commissioner  of  New  Jersey : 
One  of  the  most  emphatic  necessities  in  the  field  of  liquor  tax  ad- 
ministration is  adequate  cooperation  between  the  several  states  so 
that  needed  information  respecting  interstate  movements  can  be 
made  available  to  the  administration  in  each  of  the  several  states. 
The  information  must  include  both  a  record  of  imports  and  a  record 
of  exports  and  must  be  sufficiently  explicit  to  render  cross-checking 
a  possibility.  In  the  second  place,  there  is  need  in  states  not  using 
stamps  for  a  tax  bond.  The  general  compliance  bond  required  in 
most  of  the  states  is  inadequate  protection  against  loss  through 
accounts  receivable  and  experience  in  New  Jersey,  as  compared 
with  that  in  neighboring  states,  emphatically  points  to  the  desira- 
bility of  requiring  bond  for  the  payment  of  taxes  additional  to  and 
separate  from  the  general  compliance  bond  required  for  regulatory 
purposes.  In  the  third  place,  it  is  desirable  that  each  state  assemble, 
and  where  appropriate  exchange,  data  respecting  warehousing  of 
alcoholic  beverages.  By  this  means  much  more  effective  control  can 
be  maintained  than  is  possible  without  such  a  warehouse  license. 

Louis  H.  Fuess,  deputy  commissioner.  New  York  State  Tax 
Commission :  The  interchange  of  information  between  the  various 
states  is  of  profound  significance  irrespective  of  the  type  of  admin- 
istrative organization  and  without  regard  to  whether  stamps  are  or 
are  not  used  for  tax  administration  or  for  liquor  control  in  the  case 
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of  state  monopoly  programs.  New  York  is  prepared  to  provide 
other  administrators  not  only  with  information  regarding  trans- 
actions between  dealers  in  New  York  and  other  states  but  also  can 
furnish  data  respecting  clearances  through  the  United  States  Cus- 
toms House.  The  effort  which  has  frequently  been  suggested  to  tax 
warehouse  receipts  is  comparable  to  an  undertaking  to  put  salt  on 
a  bird's  tail.  However,  control  over  the  actual  withdrawals  from 
bonded  warehouses  is  essential  and  should  be  carefully  maintained. 
While  New  York  has  not  utilized  a  tax  bond,  it  probably  could  do 
so  to  good  advantage,  although  thus  far  such  a  proceeding  has  not 
been  recommended  because  the  bond  would  be  an  added  burden  for 
the  industry  which  the  state  administration  is  reluctant  to  impose. 

J.  M.  DoRAN,  Distilled  Spirits  Institute,  Washington,  D.  C. :  One 
of  the  most  emphatic  necessities  in  the  liquor  industry  is  that  none 
of  the  product  subject  to  tax  should  fail  to  be  assessed.  In  any 
heavily-taxed  industry  it  is  fatal  to  administration  if  any  part  of  the 
commodity  should  slip  through  without  being  subjected  to  the  tax. 

In  the  second  place,  it  is  highly  desirable  from  the  viewpoints  of 
administration  that  states  and  their  subdivisions  avoid  a  multiplicity 
of  special  fees  and  charges  on  the  industry.  It  is  much  better  that 
the  tax  be  levied  in  one  rate  rather  than  that  numerous  separate 
individual  charges  should  be  imposed.  The  imposition  of  these 
charges  actually  defeats  effective  administration  and  multiplies  the 
duties  of  state  tax  authorities. 

In  the  third  place,  it  is  our  judgment  that  state  manufacturers' 
taxes  which  subject  the  trade  to  special  handicaps  in  competition 
with  producers  in  other  states  are  the  enemies  of  good  adminis- 
tration. 

Although  complete  information  is  lacking  and  data  thus  far  avail- 
able are  persuasive  only,  it  is  believed  that  there  is  a  close  inverse 
correlation  between  the  level  of  consumption  tax  rates  imposed  and 
the  success  of  the  administrative  program. 

In  summary,  I  would  like  to  stress  the  need  for  uniformity  in 
tax  administration  and  resistance  to  increased  taxes  inasmuch  as 
abnormally  high  taxes  on  distilled  spirits  defeat  their  purpose  by 
not  producing  maximum  revenue. 

Paul  P.  Fry,  chairman,  Indiana  Liquor  Board :  The  Indiana 
Liquor  Board  has  succeeded  in  reducing  total  bootlegging,  it  is 
believed,  to  less  than  ten  per  cent.  In  reaching  this  result  the 
board  has  based  its  policy  on  the  assumption  that  effective  adminis- 
tration rather  than  rate  levels  constitute  the  appropriate  means  of 
attaining  a  satisfactory  liquor  tax  situation.  It  would  undoubtedly 
be  very  helpful  in  the  administration  of  liquor  taxes  in  Indiana  if 
Illinois  and  Kentucky  had  the  same  rates,  but  that  factor  is  appar- 
ently less  important  than  the  maintenance  of  a  vigorous  and  con- 


ALCOHOLIC  BEVERAGE  TAXES  27 

tinuous  check-up  on  manufacturers  and  merchants  engaged  in  the 
liquor,  wine,  and  beer  trade.  Indiana  believes  that  import  permits 
are  extremely  helpful  in  the  administration  of  its  tax. 

Dyke  Hazelrigg,  counsel  for  Schenley  Products  Company, 
Frankfort,  Kentucky :  It  is  believed  that  the  tax  bond  suggested 
for  certain  other  states  would  be  superfluous  in  Kentucky  because 
the  consumers'  tax  is  paid  by  means  of  stamps  and  the  manufac- 
turer's permit  takes  care  of  the  distiller.  There  is  little  doubt, 
however,  that  effective  administration  of  liquor  taxes  can  be  facili- 
tated by  uniformity  of  rates  and  of  administrative  requirements  for 
the  trade.  In  particular,  it  is  thought  that  manufacturing  taxes  in 
order  to  be  fair  should  apply  in  all  states  alike. 

George  H.  Moris,  beer  commissioner.  North  Dakota:  North 
Dakota  does  not  authorize  the  sale  of  spirits  but  does  provide  for 
dispensing  beer  under  license.  In  handling  this  matter  the  state 
has  found  it  essential  to  employ  two  field  auditors  who  are  engaged 
continuously  in  making  investigations  among  the  wholesale  dealers 
in  North  Dakota.  The  tax  liability  of  these  wholesalers  is  also 
checked  against  the  retail  records  through  the  activities  of  twelve 
regular  inspectors  continuously  engaged  in  checking  the  retail  beer 
dispensaries.  The  operation  of  the  statute  has  been  satisfactory 
from  a  revenue  point  of  view. 

DixwELL  L.  Pierce,  secretary  of  the  California  Board  of  Equal- 
ization: After  a  considerable  delay  California  adopted  decalcomania 
liquor  stamps  and  has  continued  to  use  them  There  has  been  a 
considerable  amount  of  discussion  respecting  the  kind  and  character 
of  stamps,  and  the  California  department  believes  decalcomanias  are 
more  satisfactory  than  ordinary  lithographed  stamps.  However,  we 
are  not  convinced  that  an}'  stamp  is  either  essential  or  necessarily 
desirable.  Further  experience  is  essential  to  a  final  decision,  but 
in  a  number  of  respects  stamps  seem  to  defeat  their  own  purpose. 

J.  Lindsay  de  Valliere,  deputy  commissioner  of  New  Jersey: 
The  New  Jersey  state  tax  department  is  definitely  opposed  to  the 
use  of  stamps  for  liquor  tax  collection  and  does  not  employ  them. 
The  reasons  are  (a)  cost  of  stamps,  (b)  cost  to  the  trade  of  segre- 
gating inventories,  and  (c)  the  objectionable  and  unwise  depend- 
ence on  stamps  as  an  eft'ective  device.  It  seems  highly  probable 
that  tax  rates  are  not  a  very  significant  criterion  of  the  volume  of 
bootlegging.  Probably  within  reasonable  range  the  rate  is  of  rela- 
tively insignificant  importance. 

Louis  H.  Fuess,  deputy  commissioner.  New  York  State  Tax 
Commission :  It  may  be  emphasized  that  New  York  has  the  option 
to  require  stamps  but  has  never  exercised  it  for  the  reasons  which 
have  previously  been  indicated  by  Mr.  de  Valliere. 
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TAX  LIMITATIONS  AND  HOMESTEAD 
EXEMPTIONS 

QuiNCY  A.  Davis,  chairman,  Ohio  Tax  Commission,  presiding 
officer. 

After  the  participants  present  at  the  meeting  voted  to  discuss 
the  subject  of  tax  limitations  first,  the  presiding  officer  read  the 
following  paper. 

To  the  assembled  participants : 

Round  tables  have  been  in  vogue  for  centuries.  You,  no  doubt, 
remember  the  Court  of  King  Arthur  made  famous  by  that  illus- 
trious writer,  Lord  Tennyson.  His  subject  was  King  Arthur  and 
his  Round  Table.  It  was  a  gem  of  literature,  this  round  table  story, 
but  at  that  table  the  discussions  and  reports,  as  you  will  remember, 
revolved  about  the  state  of  the  kingdom;  how  many  knights  of  the 
warring  factions  that  day  had  bit  the  dust,  or  how  many  oxen, 
sheep,  and  goats  had  been  barbecued  for  the  feast,  and  so  on  through- 
out the  delightful  story. 

Today  we  are  met  here  at  this  round  table  of  the  29th  annual 
conference  under  the  auspices  of  the  National  Tax  Association  to 
engage  in  a  round  table  discussion,  the  subject  being  "  Tax  Limita- 
tions and  Homestead  Exemptions." 

I  have  the  honor  to  have  been  designated  as  the  chairman  of  this 
round  table,  and  with  the  help  of  numerous  persons  interested  in 
this  question  of  taxation  we  have  been  able  to  assemble  a  program 
which  we  hope  will  be  beneficial  and  highly  instructive.  The  par- 
ticipants in  this  round  table  discussion  live  in  quite  a  number  of 
states  in  the  union — nine  in  number — and  all  are  interested  in  the 
questions  which  will  be  discussed  here  this  afternoon. 

I  have  had  it  in  mind  since  the  last  national  tax  conference  at 
Oklahoma  City  to  make  observations  concerning  the  subject  of  "  Tax 
Limitations."  I  do  not  know  whether  I  have  been  stopped  off  in 
by  intended  remarks  by  having  been  designated  as  the  chairman, 
but  if  possible  throughout  this  discussion  I  shall  attempt  to  outline, 
in  my  opinion,  the  advantages  that  shall  accrue,  not  only  to  the 
state  of  Ohio,  which  has  adopted  a  constitutional  tax  limitation,  but 
to  any  other  state  in  this  union  which  either  has  adopted  or  has 
not  adopted  such  a  tax  limitation.  I  have  been  associated  in  matters 
concerning  the  subject  of  the  tax  for  twenty-five  years  and  have 
watched  through  all  those  years  the  mounting,  mounting,  and  still 
mounting  taxes,  and  I  have  come  to  the  conclusion,  and  my  con- 
clusions have  been  borne  out  by  the  operation  of  the  constitutional 
amendment  as  adopted  in  Ohio,  that  constitutional  amendment  limi- 
tation of  the  tax  within  certain  boundaries  is  an  absolute  necessity 
or  the  people  shall  be  spent  out  of  their  incomes  to  furnish  taxes  to 
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pa}'^  the  horde  of  tax  spenders  and  office  holders  throughout  this 
nation. 

The  occasion  whicli  prompted  me  to  give  this  subject  some  con- 
sideration and  thought  was  the  paper  that  was  written  by  Professor 
Jens  P.  Jensen,  of  the  University  of  Kansas,  and  read  by  him  at 
the  Oklahoma  conference.  He  held  Ohio  up  as  an  example  for 
having  adopted  a  constitutional  amendment  limiting  the  permissive 
levy  of  certain  taxes  within  certain  bounds.  For  the  edification  of 
those  present  I  desire  to  state  that  at  the  time  the  constitutional 
amendment  was  first  given  consideration  by  the  real  estate  boards 
of  the  state  of  Ohio  it  was  thought  by  many  that  it  was  an  im- 
proper move — that  the  average  tax  rate  in  Ohio  was  not  excessive — 
but  when  the  real  estate  boards  of  the  state  of  Ohio  unlimbered 
their  guns  and  made  up  their  minds  to  submit  this  question  to  the 
people  by  referendum,  it  was  adopted  by  an  overwhelming  majority. 
The  vote  was:  Yes,  979,061;  No,  661,151.  The  time  consumed  in 
securing  the  proper  names  to  submit  this  referendum  question  was 
three  weeks  at  an  expenditure  of  $2250,  showing  the  eagerness 
with  which  the  people  desired  the  question  submitted.  This  resulted 
in  an  average  tax  reduction  as  between  1933  and  1934  of  $3.63  per 
$1,000  on  all  the  real  estate  and  public  utility  property  duplicate  of 
the  state  of  Ohio — amounting  to  $7,995,457,299,  the  saving  in  tax 
being  in  the  neighborhood  of  $30,000,000  to  the  real  estate  owners 
of  the  state  of  Ohio.  At  the  time  this  operation  was  being  given 
consideration  the  wide  statement  was  made  that  the  reduction  in 
the  permissible  levy,  by  and  through  the  authorization  of  the  con- 
stitutional amendment,  would  amount  to  $42,500,000,  which  differ- 
ence has  never  been  proven  for  the  reason  that  at  the  time  tax 
minds  were  beginning  to  cogitate  with  respect  to  taxation  schemes 
which  would  replace  this  amount  of  money  in  the  hands  of  local 
governmental  officials,  ascending  costs  became  the  style;  poor  relief, 
old-age  pensions  and  exorbitancies  of  expenditure  in  local  govern- 
ment were  beginning  to  be  felt.  However,  it  was  necessary  to  look 
toward  other  schemes  of  taxation  in  the  face  of  the  program  of  new 
taxation  as  indicated  in  the  state  of  Ohio  occasioned  by  the  necessi- 
ties of  poor  relief,  old-age  pensions,  etc.  This  was  done  and  it  was 
done  with  a  zest  and  a  zeal,  and,  in  the  opinion  of  the  speaker,  it 
was  overdone,  and  there  is  practically  as  much  money  being  ex- 
pended in  Ohio  for  governmental  operations  today  in  local  sub- 
divisional  government  as  ever,  with  the  possible  exception  of 
$10,000,000. 

The  esteemed  professor  of  the  Kansas  University  indicated  in  his 
lengthy  paper  that  the  tax  question  in  Ohio  was  taking  on  the  simile 
of  an  elephant,  and  was  musing  from  a  zoological  viewpoint.  First 
he  referred  to  the  old  story  we  have  all  read  in  the  McGufifey 
Readers  about  the  side  of  the  elephant  being  very  like  a  wall — 
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insurmountable  as  to  the  tax  —  and  then  he  later  referred  to  the 
matter  of  the  tax  problem  in  Ohio  being  very  like  a  whip  for  the 
reason  that  one  of  the  blind  men,  in  groping  around  the  elephant, 
was  able  to  find  the  elephant's  tail.  He  said  this  whip  would  be  a 
whip  "  indeed  "  that  shall  drive  us  against  our  will  to  a  "  paradise  ". 
At  this  point  it  is  proper  to  state  that  it  is  only  a  partial  paradise, 
for  the  reason  that  those  who  are  charged  with  the  spending  of  the 
money  which  is  collected  by  the  treasurers  of  the  states  and  the 
counties  of  the  states  are  doing  a  fair  job  of  finding  tax  money. 
The  elephant  simile  was  carried  on  through  the  professor's  paper 
to  the  point  that  it  began  to  be  understood  that  he  was  inveighing 
against  the  adoption  of  tax  limitations  in  the  states  by  constitutional 
amendment,  thereby  affording  the  thought  that  there  was  an  oppo- 
sition in  his  mind  toward  the  curtailment  of  the  expenditure  of  the 
people's  money,  which  is  taken  away  from  them  each  year  by  levy 
and  collection. 

It  is  hoped  that  the  time  will  come — and  in  the  opinion  of  the 
speaker  it  should  have  been  here  long  ago — when  the  taxpaying 
interests  of  the  several  states  of  the  union  should  cause  to  be 
created  a  vast  survey  tending  to  show  where  all  the  millions  and 
billions  of  dollars  of  tax  money  is  expended  and  the  services  that 
are  given  for  them,  with  the  idea  paramount  in  their  minds  that  the 
lost  motion  of  government  shall  be  eliminated  and  the  governments' 
business  shall  be  reduced  to  a  basis  comparable  to  the  basis  of  a 
large  business  wherein  the  profit  and  loss  sheet  and  the  trial  balance 
is  afforded  for  the  inspection  of  the  taxpayers  to  find  out  whether 
or  not  the  money  that  is  being  expended  is  being  wasted.  One  way 
to  find  this  out  is  to  give  them  less  to  spend  instead  of  more  to 
spend.  Then  when  the  point  of  less  has  been  reached,  where  it  is 
less  indeed,  the  true  picture  of  the  requirements  of  levies  and  the 
requirements  of  the  collection  of  moneys  from  the  people's  purses 
can  be  graduated  to  the  extent  that  the  necessity  exists. 

Tax  spenders  are  becoming  restless  and  there  are  those  who  think 
that  tax  reforms  are  in  order.  These  reforms  that  are  being  thought 
of  as  being  necessary  are  with  the  idea  of  reforming  upward  the 
amount  of  taxes  instead  of  a  reforming  downward  of  the  taxes  that 
should  be  spent  for  government,  whether  state  or  local.  In  fact, 
there  is  existent  today  in  the  state  of  Ohio  some  stir  or  ado  about 
tax  programs  wherein  levies  for  debt  requirements  now  within  the 
10  mills,  as  spoken  of  in  our  constitutional  amendment,  should  be 
placed  outside  the  10-mill  limitation,  thereby  creating  a  void  within 
the  10  mills,  which  is  to  be  filled  by  an  additional  levy  for  current 
expense,  resulting  in  an  increase  in  the  rate  and,  therefore,  in  the 
taxes  in  every  taxing  district  in  the  state  of  Ohio.  This,  I  am  sure, 
if  it  ever  comes  to  a  vote  of  the  people  will  be  smothered  in  as  great 
an  adverse  vote  as  was  the  vote  which  provided  for  the  adoption  of 
the  constitutional  amendment  in  favor  thereof. 
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One  might  discourse  on  this  subject  matter  of  constitutional  limi- 
tation or  rates  by  volumes  and  it  is,  therefore,  not  necessary  at  this 
point  for  the  speaker  to  proceed  further  with  respect  to  his  own  ideas 
concerning  the  subject.  However,  it  might  be  said  in  conclusion 
that  the  speaker  has  given  his  attention  to  the  matter  of  the  con- 
stitutional tax  limitations  only  and  has  left  the  matter  of  the  discus- 
sion of  homestead  exemptions  for  the  attorneys  of  the  round  table. 

A  discussion  of  "  Tax  Limitation  "  was  then  opened  to  the  par- 
ticipants. In  the  absence  of  Melville  B.  McPherson,  chairman,  of 
the  State  Tax  Commission  of  Michigan,  B.  A.  Herbert  of  Mich- 
igan, was  asked  to  speak.  He  stated  that  they  had  a  tax  limitation 
of  15  mills  but  that  it  could  be  raised  to  50  by  referendum,  and 
that  it  was  working  fairly  well.  He  stated  that  it  was  an  easy 
matter  to  keep  down  the  rate  where  resident  taxpayers  were  paying 
the  taxes  but  very  easy  to  raise  the  rate  in  communities  where  the 
taxes  are  paid  by  non-resident  taxpayers  and  outside  corporations 
who  are  property  owners.  Mr.  Walsman,  of  the  Indiana  State 
Board  of  Tax  Commissioners,  raised  the  question  as  to  who  was 
permitted  to  vote  at  the  election,  and  the  answer  was  that  everybody 
is  permitted  to  vote. 

Clifford  Ham,  representing  the  American  Municipal  Association 
of  Chicago,  which  is  composed  of  officials  of  municipalities  from  35 
of  the  48  states,  took  a  stand  against  a  constitutional  limitation, 
arguing  that  in  the  absence  of  a  replacement  tax,  governmental 
activities  had  to  be  curtailed  to  the  detriment  of  the  communities. 

Prof.  Jens  Jensen  brought  out  in  his  discussion  that  he  was  not 
opposed  to  limitation  by  statute  but  he  was  opposed  to  it  by  con- 
stitution. 

James  B.  Angel,  of  the  Atchison,  Topeka  &  Santa  Fe  Railroad, 
Chicago,  was  asked  to  speak  in  the  absence  of  Mr.  Tunnell  of  the 
same  railroad.  He  said  he  believed  that  the  so-called  tax  spenders 
should  have  all  the  money  reasonably  necessary,  but  that  tax  limi- 
tation should  start  on  the  ground  floor,  in  the  budget.  If  it  started 
there,  giving  the  funds  and  authorizing  specific  money  to  operate 
in  a  reasonable  way,  there  would  not  be  much  talk  about  tax  limi- 
tation. 

Paul  H.  Wueller,  of  Pennsylvania  State  College,  was  opposed  to 
a  constitutional  limitation  for  one  very  good  reason — that  it  did  not 
work;  that  for  15  or  16  years  it  had  been  tried  in  this  country 
and  it  had  never  worked.  He  declared  that  tax  limitation  of  any 
kind  fails  to  function  as  intended  during  periods  marking  the  end  of 
declining  property  values  and  the  paying  up  of  delinquent  taxes. 

Raymond  D.  Thomas,  Oklahoma  Agricultural  and  Mechanical 
College,   stated  that   he  did  not  believe  the   way   to  approach   the 


32  NATIONAL  TAX  ASSOCIATION 

question  was  by  tax  limitation.  He  also  stated  that  money  raised 
by  taxation  is  wasted  and  that  the  fundamental  question  in  public 
finance  was  to  decide  what  amount  of  money  could  be  economically 
expended  for  public  service.  After  deciding  what  amount  could  be 
expended,  the  next  question  is  by  what  method  the  necessary  money 
could  be  raised. 

Mr.  Davis,  the  chairman,  said  that  in  Ohio  they  had  a  ten-mill 
constitutional  limitation  and  that  it  could  be  exceeded  only  by  vote 
of  the  people  at  an  election.  He  stated  that  they  were  getting  along 
fine  in  Ohio  and  had  plenty  of  money;  that  of  course  there  were 
extravagances,  employees  and  officials  who  were  not  working  were 
receiving  pay  just  the  same,  and  that  was  what  he  was  objecting  to. 
The  question  was  raised  as  to  whether  the  ten-mill  limitation  in 
Ohio  was  for  current  expenses  only.  It  was  stated  that  the  ten 
mills  in  many  cases  included  levies  for  debts  that  were  incurred  and 
bond  issues  authorized  by  levying  authorities.  It  was  brought  out 
that  the  money  needed  to  meet  expenses  in  addition  to  the  ten  mills 
was  raised  from  a  sales  tax  which  brings  in  about  $60,000,000.  Mr. 
Davis  was  asked  how  the  tax  rates  in  Ohio  cities  compared  with 
the  tax  rate  for  Indianapolis  of  $2.70.  The  reply  was  that  the  rate 
in  Columbus,  his  own  city,  was  $16.93  per  $1000. 

The  chairman  then  stated  that  Mr.  Robert  S.  Ford,  Bureau  of 
Government,  University  of  IMichigan,  was  unable  to  attend  the  con- 
ference but  had  sent  his  paper,  which  was  read  by  the  chairman. 

MICHIGAN'S  EXPERIENCE  WITH  TAX 
LIMITATION 

The  tax  limitation  policy  was  adopted  in  Michigan  by  constitu- 
tional amendment  in  November  1932,  so  that  it  has  now  been  in 
effect  almost  four  years.  Based  upon  the  Ohio  plan  of  limitation, 
the  amendment  provided  for  an  over-all  limitation  of  fifteen  mills 
with  an  exemption  for  taxes  levied  for  the  payment  of  interest  and 
principal  on  obligations  incurred  prior  to  December  8,  1932,  the 
effective  date  of  the  amendment.  At  that  time  the  total  state  and 
local  debt  amounted  to  approximately  $750,000,000.  There  was  also 
a  provision  permitting  an  increase  in  the  tax  rate  up  to  5%  of  the 
assessed  valuation  for  a  period  of  not  more  than  five  years,  if  ap- 
proved by  a  two-thirds  vote  of  the  electorate,  or  when  provided  for 
by  municipal  charter.  The  phrase  "when  provided  for  by  muni- 
cipal charter  "  caused  considerable  controversy  as  to  whether  all 
governmental  jurisdictions  were  subject  to  the  limitation.  The 
question  was  settled  in  the  case  of  School  District  of  the  City  of 
Pontiac  v.  City  of  Pontiac,  in  which  the  State  Supreme  Court  held 
that  the  tax  limit  might  be  increased  in  the  case  of  cities  and  vil- 
lages  operating  under   charters   permitting  the  levy   of  a   tax   for 
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municipal  purposes  in  excess  of  the  rate  permissible  under  the 
amendment.  Inasmuch  as  all  of  the  cities  and  villages  were  oper- 
ating under  charters  containing  a  tax  limit,  the  effect  of  this  de- 
cision was  to  exempt  these  units  from  the  fifteen-mill  limitation. 

In  April  1933,  the  Property  Tax  Limitation  Act  was  passed  by 
the  legislature  which  provided  machinery  for  putting  the  fifteen-mill 
limitation  into  operation.  Under  this  act  the  county  tax  allocation 
boards  were  created,  similar  to  the  Ohio  plan ;  these  boards  are 
charged  with  the  responsibility  of  allocating  the  15  mills  among 
the  various  governmental  units  within  each  county.  Any  aggrieved 
local  unit  may  appeal  to  the  state  tax  commission  for  review  and 
readjustment  of  the  millage  as  allocated  by  the  county  boards. 

An  analysis  of  the  effects  of  the  limitation  is  difficult  for  the  fol- 
lowing reasons:  (a)  the  short  period  in  which  it  has  been  operative, 

(b)  the  serious  fiscal  situation  caused  by  the  economic  depression, 

(c)  increased  federal  expenditures  in  the  cities  and  other  local  units, 

(d)  increasing  collections  of  delinquent  taxes;  these  last  two  factors 
have  counteracted,  to  some  extent,  the  restrictive  effects  of  the 
limitation. 

In  considering  the  effects  of  the  limitation  reference  should  be 
made  not  only  to  the  reduction  in  the  tax  rate,  but  to  the  reduction 
in  assessed  valuations  and  levies  as  well.  From  1932  to  1935  the 
total  property  tax  levy  declined  32%.  There  are  many  who  regard 
this  decline  in  the  levy  as  being  due  entirely  to  the  limitation. 
However,  during  this  same  period  the  total  average  tax  rate  de- 
clined 20%  while  assessed  valuations  decreased  14%.  In  other  words, 
a  part  of  the  decline  in  the  levy  was  due  to  a  decline  in  assessed 
valuations  which  represented  a  reduction  that  was  entirely  disasso- 
ciated from  the  fifteen-mill  limitation.  This,  of  course,  illustrates 
a  fundamental  defect  of  the  device  of  tax  limitation  in  that  it  pro- 
vides no  control  over  assessed  valuations. 

The  total  tax  rate  in  all  units,  excluding  the  state  but  including 
the  cities  and  villages,  declined  20%  during  the  period  1932  to  1935. 
The  state  rate  is  excluded  because  the  levy  for  state  purposes 
amounted  to  only  eight-tenths  of  one  mill  in  1933  and  it  was  en- 
tirely abandoned  in  1935.  Of  this  decline  of  20%  the  greatest 
reduction  was  shown  in  the  townships  where  the  total  tax  rate 
declined  46%.  However,  the  total  average  township  rate  was  only 
1.2  mills  in  1932  and  sixty-four  one  hundredths  of  one  mill  in  1935. 
The  school  districts,  during  this  period,  showed  a  decline  of  about 
12%  in  the  tax  rate,  while  the  cities  and  villages  showed  a  reduc- 
tion of  approximately  11%.  A  comparison  of  the  reduction  of  the 
tax  rate  in  the  school  districts  and  in  the  cities  and  villages  is 
significant.  The  general  impression  prevails  that  the  impact  of  the 
limitation  has  been  greatest  upon  the  school  districts.  It  has  been 
stated  previously  that  the  cities  and  villages  were  exempt  by  a  court 
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decision  from  the  operation  of  the  limitation.  Only  eleven  cities 
out  of  a  total  of  472  cities  and  villages  in  the  state  have  voted  to 
come  under  the  limitation.  Nevertheless,  the  municipalities  show 
substantially  the  same  reduction  in  tax  rates  as  the  school  districts. 
This  factor  alone  is  sufficient  to  indicate  the  impossibility  of  draw- 
ing any  definite  conclusions  at  this  time  as  to  the  effects  of  the 
limitation.  It  indicates  also  that  some  factor,  probably  a  psycho- 
logical factor,  has  been  operative  during  the  depression  period  mak- 
ing for  a  reduction  in  tax  rates  entirely  apart  from  the  device  of  tax 
limitation.  Furthermore,  the  amount  of  tax  reduction  could  not  be 
very  large  for  the  entire  state  because  eighty  per  cent  of  the  total 
assessed  valuation  is  located  within  municipal  boundaries,  and  forty- 
seven  per  cent  of  the  total  tax  levy  is  made  by  the  cities  and 
villages. 

Reports  of  governmental  officials  in  various  localities  indicate 
that  serious  financial  difficulties  have  followed  the  rate  reduction 
required  under  the  limitation,  although  such  a  condition  is  not 
indicated  in  the  percentage  figures  expressed  above  showing  the 
tax  rate  reductions  in  the  various  units.  In  other  words,  the  serious 
situation  created  in  some  of  the  school  districts  and  cities  is  levelled 
out  in  the  average  for  all  units  throughout  the  state.  To  indicate, 
however,  the  manner  in  which  it  has  affected  some  localities,  the 
city  of  Flint  may  be  used  as  an  illustration.  This  city  is  the  only 
one  that  has  been  operating  under  the  limitation  long  enough  to 
indicate  any  definite  results,  although  it  is  not  possible  to  isolate 
entirely  the  effects  of  the  fifteen-mill  limitation.  During  the  last 
few  years  in  Flint  there  has  been  a  reduction  in  revenues  which 
necessitated  a  reduction  in  expenditures  and  governmental  services. 
The  school  system  of  Flint  has  been  greatly  affected  through  short- 
ening the  school  year,  the  reduction  of  the  teaching  staff  and  of 
teachers'  salaries  in  the  city  government.  There  have  been  extrav- 
agant economies  such  as  decreasing  the  number  of  firemen  and 
policemen  and  reducing  expenditures  for  street  maintenance. 

Adopted  during  a  period  of  economic  depression,  the  tax  rate 
limitation  was  contemporaneous  with  a  decline  in  assessed  valua- 
tions. The  effects  of  the  limitation  device  may  be  neutralized  during 
the  next  ten  years  by  the  collection  of  delinquent  taxes  for  1932 
and  prior  years  and  may  be  entirely  nullified  by  rising  land  valua- 
tions. It  is  probable  also  that  the  federal  government  will  continue 
with  some  kind  of  a  local  expenditure  policy  that  will  partially 
counteract  any  reduction  in  local  governmental  services.  However, 
if  and  when  the  local  units  resume  their  pre-depression  level  of 
expenditures,  it  may  become  necessary  to  raise  the  limitation  for 
cities  or  to  expand  the  system  of  state  aid;  under  the  latter  alterna- 
tive the  state  would  have  to  levy  new  taxes. 


HOMESTEAD  TAX  EXEMPTION'  35 

At  the  conclusion  of  Mr.  Ford's  paper,  Mr.  Bliss  stated  that 
Rhode  Island  probably  had  had  a  tax  limitation  law  longer  than 
any  state  in  the  country,  as  it  had  been  in  effect  something  like  60 
or  75  years.  He  said  that  it  virtually  had  become  non-operative 
since  the  rate  had  been  boosted  as  the  demands  increased. 

Carl  Apthorp,  of  the  New  York  Central  Railroad,  Cleveland, 
then  suggested  that  the  reason  the  tax  limitation  law  might  not  be 
workable  in  some  states  but  is  in  others  is  because  the  law  or 
amendment  may  be  too  elastic,  particularly  in  the  matter  of  bonded 
indebtedness. 

Arthur  F.  Potter,  of  Connecticut,  raised  the  question  as  to  why 
there  was  such  a  spread  between  tax  limitation,  one  state  having 
10,  another  15  and  still  another  25.  He  wondered  if  a  state  which 
had  15  mills  this  year  could  vote  to  have  no  mills.  He  stated 
that  he  had  just  come  from  a  conference  in  Detroit.  At  this  time 
the  people  in  Alichigan  are  very  much  concerned  over  the  consti- 
tutional question  that  is  to  be  voted  on  this  fall  —  the  question  of 
abolishing  property  tax  entirely  in  that  state.  He  stated  that  the 
abolishing  of  a  property  tax  entirely  in  that  state  would  be  tax 
elimination  and  not  tax  limitation. 

The  subject  of  "  Homestead  Exemption  "  was  then  taken  up  for 
discussion.  Virgil  H.  Gibbs,  counsel,  Ohio  Tax  Commission,  read 
the  following  paper. 

HOMESTEAD  TAX  EXEMPTION 

During  the  entire  history  of  the  general  property  tax  strenuous 
and  successful  efforts  have  been  made  for  the  exemption  of  various 
classes  of  property.  The  specific  exemption  most  widely  urged  at 
the  present  time  is  that  of  homesteads. 

Many  states  have  yielded  to  this  demand  and  homesteads  are 
exempt  from  taxation  in  those  states  to  a  more  or  less  degree.  The 
exemption  has  been  secured  in  some  states  by  constitutional  pro- 
visions and  in  others  by  legislative  grants.  In  some  states  the  ex- 
emption applies  only  to  state  taxes,  in  others  it  applies  to  all  taxes 
except  special  levies  and  assessments. 

Ohio  has  not  been  considered  as  being  a  "  homestead  tax  exemp- 
tion state,"  yet  if  this  title  applies  to  states  wherein  the  exemption 
is  to  state  taxes  only,  then  Ohio  may  properly  be  in  said  classifica- 
tion as  our  state  as  such  makes  no  levies  under  the  general  property 
tax.     Our  homes  are  exempt  from  state  taxation. 

At  our  conference  last  year  Raymond  D.  Thomas,  tax  commis- 
sioner of  Oklahoma,  read  a  paper  on  "  The  Effects  of  Homestead 
Exemptions."  Owing  to  lack  of  time,  there  was  no  general  dis- 
cussion of  this  important  subject.  It  was  therefore  deemed  advisable 
to  further  consider  homestead  tax  exemption. 
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Mr.  Thomas  pointed  out  that  confusion  is  certain  to  result  in 
defining  a  homestead  for  tax  exemption  purposes,  and  he  declared 
"  There  is  no  one  uniform  economic  or  legal  definition  of  a  home- 
stead. The  nearest  approach  to  universal  usage  of  the  term  home- 
stead is  in  the  constitutional  and  statutory  provisions  for  exempting 
a  homestead  from  execution  of  judgment  for  debt."  The  exemption 
applying  to  restricted  rights  in  personal  property  and  a  limited  area 
of  land,  with  improvements  thereon,  occupied  by  the  owner,  as  a 
home  for  hin]self  and  family. 

The  various  states  have  placed  different  interpretations  on  the 
term  "  homestead  "  for  tax  exemption  purposes  as  noted  by  Mr. 
Thomas.  Texas  in  1933  by  constitutional  amendment  exempted 
residence  homesteads  from  the  ad  valorem  tax  for  state  purposes 
in  the  amount  of  $3000  of  the  assessed  taxable  value,  while  Minne- 
sota modified  the  property  classification  system  in  operation  in  that 
state  with  a  legislative  act  providing  for  a  lower  percentage  of  value 
for  taxation  purposes  on  the  first  $4000  of  value  of  real  property 
used  by  the  owner  for  a  homestead. 

Louisiana  exempted  (1934)  from  state,  parish,  and  special  taxes 
a  homestead  not  exceeding  $2000,  in  not  exceeding  160  acres  of 
land.  Mississippi  (1934)  exempted  a  homestead  of  40  acres,  value 
$1000,  from  state  taxes. 

Florida  by  her  constitution  granted  to  her  resident  citizens,  heads 
of  families,  a  $5000  exemption,  not  exceeding  160  acres  rural  or 
34  acre  urban,  from  all  taxes,  excepting  special  assessments. 

The  questions  naturally  arise :  Why  have  homestead  tax  exemp- 
tion ?  Is  the  purpose  to  give  relief  to  homeowners  ?  Or  is  the 
purpose  to  encourage  home-ownership?  What  is  the  eft'ect  of  the 
homestead  exemption  on  the  tax  base? 

The  purpose  will  vary  in  the  different  states.  As  to  the  eft'ect 
on  the  tax  base,  Mr.  Thomas  made  the  very  interesting  statement 
that  in  a  sample  study  of  a  small  urban  community  in  Oklahoma, 
with  a  population  of  about  8000,  he  discovered  that  an  exemption 
of  $1000  would  reduce  the  tax  base  by  20.76%;  a  $2000  exemption 
would  reduce  it  by  27.51%;  and  a  $3000  exemption  by  28.97%; 
also  an  exemption  of  $1000  would  reduce  the  total  assessed  value 
of  homestead  property  by  69.4%;  a  $2000  exemption  by  91.9%;  and 
a  $3,000  exemption  by  96.8%. 

Although  Louisiana  granted  homestead  tax  exemption,  it  also 
provided  that  said  exemption  depended  upon  the  legislature's  pro- 
viding "  replacement  funds  " — apparently  a  very  wise  and  necessary 
provision. 

James  W.  Martin,  professor  of  Economics  and  director  of  the 
Bureau  of  Business  Research  of  the  University  of  Kentucky,  in  an 
article  on  the  "  Social  Aspects  of  Tax  Exemption  "  in  the  January 
1936  number  of  The  Annals  of  the  American  Academy  of  Political 
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and  Social  Science,  said :  "  Tb.e  exemption  to  a  particular  economic 
class  which  is  most  widely  urged  at  the  present  time  is  that  sub- 
sidizing home  ownership.  Remarkable  success  has  attended  the 
campaign  for  homestead  exemption.  Such  a  subsidy  again  is  in- 
versely proportional  to  the  need  for  it  in  the  sense  that  the  indi- 
vidual who  owns  no  home  gets  nothing ;  one  who  owns  a  very 
humble  home  gets  a  small  exemption ;  and  one  who  owns  an  expen- 
sive residence  gets  the  largest  exemption  of  all. 

''  If  the  very  substantial  revenue  losses  due  to  homestead  exemp- 
tions are  replaced  by  excises  on  consumption,  the  homestead  ex- 
emption device  is  a  tool  for  transferring  the  tax  load  from  moder- 
ately prosperous  individuals  to  the  very  poor.  This  is  what  has 
actually  happened  in  most  of  the  states  which  have  enacted  limited 
homestead  exemption  laws.  Moreover,  it  is  apparent  that  such 
measures  are  extremely  difficult  of  administration. 

"  It  is  significant  that  such  eminent  authority  as  the  President's 
Conference  on  Home  Building  and  Home  Ownership  has  declared 
firmly  against  any  sort  of  exemption  to  promote  home  ownership  or 
anjthing  else.  Home  owners  should  seek  tax  reductions  rather, 
according  to  the  view  expressed  in  the  report,  by  seeking  elimination 
of  exemptions  now  extended  to  others." 

In  the  discussion  it  was  brought  out  by  Professor  Jensen  that  in 
many  instances  the  movement  of  homestead  exemption  was  being 
fostered  by  building  and  loan  associations  in  order  to  rid  themselves 
of  a  large  amount  of  real  estate  which  had  come  into  their  posses- 
sion within  the  last  few  years. 

Mr.  Nelson  raised  the  question  as  to  the  administration  aspect  of 
the  question ;  how  it  would  work ;  how  much  would  the  tax  base 
be  reduced  and,  in  the  case  of  a  home  owner  of  property  of  average 
value,  to  what  extent  would  the  tax  rate  be  raised  to  compensate 
for  the  reduced  tax  base.  Also  over  a  period  of  time,  to  what 
extent  would  we  actually  succeed  in  increasing  home  ownership  and 
would  it  be  in  property  of  high  values  or  low  values? 

Mr.  Melton  stated  that  it  was  his  feeling  that  there  should  be  a 
strong  limitation  or  definition  of  "  homestead  exemption ",  and 
brought  up  the  question  of  the  amount  and  acreage  which  should 
be  exempted. 

!Mr.  Power  stated  he  was  against  any  further  homestead  exemp- 
tion, and  that  if  this  group  intended  to  take  any  action  after  a 
discussion  of  the  question  he  would  like  to  see  a  resolution  sub- 
mitted which  would  not  be  in  favor  of  homestead  exemption. 


THIRD  SESSION 

.Monday,  September  28,  1936,  8:00  P.  AI. 

Chairman  Zoercher;  The  conference  will  please  come  to  order. 
The  meeting  tonight  will  be  presided  over  by  the  vice-president  of 
the  National  Tax  Association,  who  is  chairman  of  the  ^Maryland 
Tax  Commission — Hon.  Oscar  Leser. 

Oscar  Leser,  presiding. 

Chairman  Leser  :  Members  of  the  conference,  you  were  told 
earlier  in  the  da}'  that  his  Excellency,  the  governor  of  Indiana,  was 
not  able  to  be  with  us  for  the  noon  luncheon,  but  is  able  to  be  with 
us  this  evening.  So,  without  any  further  preliminaries,  I  have  the 
distinguished  honor  of  introducing  and  presenting  to  you  governor 
Paul  V.  McXutt  of  Indiana. 

Governor  Paul  V.  McNutt  (Indiana):  Mr.  Chairman,  Mem- 
bers and  Guests  of  the  National  Tax  Association :  I  am  really  here 
tonight  by  the  grace  of  heaven.  The  train  immediately  behind  us 
did  not  get  through  at  all.  They  have  had  some  high  waters  in 
the  southern  part  of  Indiana  in  the  last  few  days;  but,  I  was  par- 
ticularly anxious  to  be  here,  first  of  all  to  extend  to  you  on  behalf 
of  all  of  the  people  of  our  state  a  most  cordial  welcome,  and  to 
tell  you  that  we  take  more  than  a  passing  interest  in  those  matters 
which  you  have  before  you,  and  to  say  that  we  look  upon  this 
organization  as  one  devoted  to  the  betterment  of  government.  There 
are  so  many  organizations  of  ofiicials  and  would-be  ofiicials,  to- 
gether with  some  demagogues — too  man}'  organizations  consisting 
of  persons  who  are  entirely  self-seeking  and  devoted  to  selfish  in- 
terests, such  as  the  preservation  of  jobs  and  increases  of  pay. 
Those  are  not  important  things  in  these  days,  because  our  people 
live  in  the  storm  and  stress  of  immense  and  incalculable  events. 
Financiers  speculate  upon  the  possibility  of  profound  changes  in 
our  political,  social  and  economic  life;  and  under  such  circum- 
stances all  officials,  public  or  private,  all  who  are  charged  with 
responsibility,  should  undertake  their  important  tasks  with  clear 
minds  and  courageous  hearts,  and  consecrate  themselves  to  the  high 
calling  of  good  government. 

As  the  circumstances  of  the  people  change,  the  functions  of  gov- 
ernment change.  Government  is  not  in  and  of  itself  something; 
it  is  for  something;  and  just  now  it  is  for  the  economic  habilitation 
of  our  people  and  the  preservation  of  fundamental  institutions. 

(38) 
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The  changes  that  you  and  I  have  seen  and  in  which  we  have 
participated  have  brought  with  them  tremendous  responsibilities 
and  the  possibiHty  of  far-reaching-  consequences,  and  they  have 
offered  the  opportunity  to  prove  that  government  may  be  a  great 
instrument  of  human  progress.  And,  this  has  been  the  ray  of  hope 
which  has  heartened  us  during  some  of  the  past  years  as  we  fol- 
lowed a  path  which  was  dark  with  ominous  shadows. 

This  is  not  a  static  world.  Many  of  our  so-called  captains  of 
industry,  men  who  claim  leadership  in  various  activities,  thought  it 
was.  They  held  fast  to  old  theories  and  were  at  a  loss  when  old 
theories  did  not  meet  the  demands  of  the  present  day. 

The  situation  has  called  for  courage,  intelligence,  determination 
and  hope,  and  it  has  called  for  a  constructive  program  on  the  part 
of  responsible  officers  of  government.  The  program  first  of  all  had 
to  bring  forth  a  new  and  greater  and  continuous  patriotism  on  the 
part  of  all  citizens.  Some  look  upon  patriotism  as  a  thing  reserved 
for  periods  of  armed  conflict.  They  wait  for  the  blare  of  martial 
music,  the  sound  of  marching  feet  and  the  rumble  of  the  caisson  to 
quicken  the  pulse  and  inspire  supreme  devotion  to  the  common 
cause.  They  are  sustained  by  the  excitement  of  the  moment,  and 
lose  all  interest  in  public  matters  when  hostilities  cease. 

Such  intermittent  attention  to  the  public  welfare  does  not  satisfy 
present  needs.  The  struggle  to  restore  economic  equilibrium  is  as 
grim  and  as  real  as  any  war.  It  calls  for  the  same  unselfish  service, 
energy,  intelligence,  and  solidarity;  it  requires  the  same  willing- 
ness to  give  all  that  we  are  and  all  that  we  hope  to  be,  without 
thought  of  reward  save  the  accomplishment  of  high  purposes;  and 
it  demands  something  more  than  that  —  a  critical  and  searching 
examination  of  all  the  governmental  agencies  to  see  which,  if  any, 
have  outlived  their  usefulness. 

This  is  the  time  for  perfect  candor;  no  bragging,  no  pretense 
that  things  are  better  than  they  are;  no  tolerance  of  that  which 
should  not  be.  Of  course,  it  is  possible  to  know  the  truth  without 
fear  and  to  meet  a  crisis  with  indomitable  courage,  and  yet  there 
are  those  among  us  who  listen  to  the  prophets  of  evil.  They  profess 
to  see  the  end  of  representative  government  which  they  say  is 
rudely  challenged  by  communism,  by  fascism,  and  some  think  by 
technocracy.  They  say  democracy  in  theory  is  not  democracy  in 
practice,  that  popular  sovereignty  is  an  elusive  concept,  that  the 
right  to  have  a  voice  in  government  is  not  a  prized  possession. 
I  wish  to  be  counted  among  those  who  deny  such  a  doctrine.  I  be- 
lieve in  the  destiny  of  democracy  as  a  system  of  government ;  I 
believe  in  it  more  profoundly  than  anything  else  human.  It  is  true 
that  science  and  machines  born  of  science  have  greatly  altered  the 
ways  of  men  and  women,  and  have  created  manifestly  serious 
problems,  but  the  problems  of  the  present  are  not  more  difficult 
than  some  for  which  satisfactory  solutions  were  found  in  tlie  past 
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To  me  this  is  simply  another  testing  time  for  representative  gov- 
ernment; and  you  and  I  are  charged  with  the  responsibility  of 
proving  its  sufficiency  in  every  circumstance  and  for  every  task 
which  can  come  to  free  people.  I  suppose  for  a  hundred  years  or 
more  people  will  be  writing  books  explaining  why  in  the  first  half 
of  the  twentieth  century  there  was  so  great  a  crisis  in  human  affairs. 
They  will  describe  what  happened ;  they  will  deduce  what  it  meant ; 
they  will  disagree  ferociously  with  one  another,  and  they  will  conie 
to  no  conclusion  which  everyone  accepts. 

After  all,  there  is  as  yet  no  finally  accepted  theory  of  the  causes 
of  wars  or  the  fall  of  the  Roman  Empire,  or  the  Reformation,  or 
of  the  French  Revolution,  so  it  is  unlikely  that  you  or  I  or  the 
minister  of  Public  Enlightenment  in  Berlin,  or  the  head  of  the  press 
bureau  in  Moscow,  will,  in  our  time,  fully  comprehend  the  meaning 
of  the  crisis  through  which  we  have  been  passing.  All  that  anyone 
can  do  is  to  take  a  personal  view,  and  the  best  I  have  been  able  to 
do  is  to  follow  the  example  of  some  of  the  invincible  optimists, 
both  in  history  and  in  fiction ;  and  I  expect,  for  a  long  time  now, 
many  of  us  have  been  talking  to  ourselves  as  optimists,  because  this 
has  been  a  long  crisis.  For  those  of  us  who  are  now  about  in  the 
middle  age,  virtually  the  whole  of  our  adult  lives  have  been  spent 
amongst  the  disturbances  and  the  threats  and  the  dangers  of  this 
crisis.  There  were  a  few  years,  say  from  1924  to  1929,  when  it 
seemed  as  if  the  earthquake  of  1914  were  over,  that  the  ground 
beneath  our  feet  had  ceased  to  tremble,  and  that  in  our  western 
world  at  least  the  destruction  was  being  repaired,  that  the  wounds 
were  healing  and  men  had  resumed  the  works  of  peace.  We  now 
know  that  this  was  an  illusion,  that  there  was  only  a  temporary  lull, 
and  that  there  then  came  upon  us  convulsions  greater  than  for  any 
of  which  we  were  prepared ;  so,  for  over  twenty  years,  with  only 
short  intervals  of  calm,  within  which  to  catch  our  breath  and  com- 
pose our  spirit,  we  have  lived  in  this  storm  and  stress  of  immense 
and  incalculable  events.  Not  every  generation  goes  through  an 
ordeal  of  this  kind.  Our  fathers  had  their  troubles.  In  the  '90's 
they  had  to  work  their  way  through  a  panic  and  other  economic 
disorders,  but  only  two  other  generations  of  Americans,  those  who 
made  the  Republic,  between  1776  and  1810,  and  those  who  held  it 
together,  between  1861  and  1880,  have  really  known  what  it  meant 
to  have  to  defend  the  very  foundations  of  civilized  living  against  a 
breakdown  into  the  anarchy  of  separated  quarreling  groups.  It  is 
difficult  to  overestimate  the  nervous  stress  and  strain  to  which  re- 
sponsible men  and  women — those  who,  as  Quakers  say,  have  had 
the  concern  of  mankind — have  been  subjected  in  these  twenty  years. 
Think  back  to  1914.  Then  realize  how  tremendous  have  been  the 
demands  upon  human  energy,  the  constant  peril  and  the  terrible 
anxiety  first,  of  the  World  War,  and  its  huge  miseries,  then  of  the 
peace  making  and   the  enormous  complications   of  high   ambitions 
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and  violent  passions,  then  of  the  revolutions  which  overthrew  all  of 
the  empires  of  continental  Europe,  then  of  the  first  reconstruction 
in  the  1920's,  when  men  had  to  fight  every  foot  of  the  way  for 
small  installment  of  reason  against  the  resistance  of  terrorized  and 
shell-shocked  masses  of  people,  then  the  breakdown  in  1929,  and  all 
of  the  panics  and  revolutions  which  have  swept  mankind.  Any  man 
who  has  lived  through  these  tremendous  years  and  has  tried  as  a 
responsible  leader  or  as  a  conscientious  citizen  to  do  his  part  to 
rise  to  the  occasion,  to  contribute  what  he  had  in  him,  has  endured 
anxieties,  has  drawn  upon  his  reserve  of  moral  force  to  a  point 
where  at  times  it  has  seemed  inhuman  to  ask  any  more  of  him. 
We  need  not  be  astonished  that  statesmen  have  become  confused, 
and  that  the  people  have  again  and  again  acted  as  if  they  were 
more  than  a  little  mad,  because  a  generation  which  has  been  passing 
through  the  ordeal  of  this  crisis  is  shocked  and  worried  and  spent ; 
it  has  been  frightened  by  blow  after  blow  for  which  it  was  unpre- 
pared; it  has  been  bewildered  by  events  which  it  could  not  under- 
stand, disappointed  as  one  fair  hope  and  one  fair  promise  after 
another  have  been  dashed  to  pieces,  and  it  is  this  state  of  mind 
which  has  been  the  dominating  crisis  and  which  has  complicated 
your  problem  and  mine.  Men  all  over  the  world  were  calm  and 
cool  and  willing  to  listen  to  reason,  or  at  least  willing  to  trust 
leaders  who  follow  reason. 

It  would  not  be  difficult  to  make  the  necessary  adjustments  to 
insure  peace  and  to  set  the  world's  economy  going.  There  have 
been  plenty  of  projects  prepared  which  would  have  worked  were 
men  in  a  world  where  men  were  disposed  to  accept  them ;  but  they 
have  not  worked  because  they  were  submitted  to  peoples  who  were 
too  frightened,  too  hysterical,  and  too  distracted  to  understand  them 
and  to  cooperate  in  realizing  them ;  and  that,  at  least,  is  one  of  the 
main  things  I  have  learned  from  the  crisis,  and  upon  that  conclu- 
sion I  base  what  little  understanding  I  have  been  able  to  attain  as 
to  some  of  the  things  we  had  to  do  to  surmount  the  crisis.  Of 
course,  there  are,  as  you  well  know,  many  persons  who  think  they 
have  always  had  the  intellectual  key  to  history,  who  have  known 
just  what  should  have  been  done  at  every  juncture.  I  envy  them 
their  peace  of  mind,  even  if  I  do  not  share  the  profound  admiration 
which  they  have  for  their  own  wisdom.  For  my  own  part,  I  admit 
without  hesitation  that  the  past  twenty  years  have  been  full  of 
surprises.  Why  should  they  not  have  been?  Can  the  human 
reason  really  comprehend  what  passionate  unreason  will  do  ?  And 
I  wonder  precisely  what  they  know.  And  for  the  next  twenty  years 
we  must  have  hope  and  courage. 

A  few  days  ago  I  represented  an  institution  in  this  state,  which 
was  founded  in  1820,  in  the  academic  procession  at  the  Harvard 
Tercentenary.  Representatives  of  the  universities  marched  in  the 
order  of  their  founding,  and  despite  the  fact  that  we  marched  in 
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that  order,  and  the  Universitj'  of  Indiana  was  founded  in  1820,  I 
marched  one  hundred  and  twelfth  in  the  line,  and  at  the  end  of  the 
proceedings  the  president  of  Harvard  University  moved  that  the 
meeting  adjourn  for  one  hundred  years.  When  President  Emeritus 
Lowell  put  the  motion,  he  put  it  in  this  fashion :  All  those  who 
believe  that  this  institution  and  other  institutions  will  be  in  exist- 
ence in  a  hundred  years,  say  aye,  and  the  rafters  rang  with  the 
sound  of  "  Aye  ".  Those  men  believed,  and  we  believed.  But,  we 
do  not  know  as  much  about  it  as  some  of  us  profess.  It  seems 
that  such  a  confession  of  ignorance  is  at  least  a  beginning  of  wis- 
dom. We  need  to  know  that  human  affairs  are  too  complex  to  be 
caught  and  held  and  managed  by  any  formula  which  man  can  now 
invent.  But  only  if  we  know  those  things,  if  we  concentrate  our 
efforts  upon  those  things  which  need  to  be  done,  and  which  can 
be  done,  upon  the  human  realities  of  this  crisis,  rather  than  upon 
technical  abstraction,  can  we  accomplish  anything.  I  get  so  filled 
up  with  technical  abstractions  by  those  who  come  in  day  after  day, 
self-seeking  for  the  most  part,  that  I  would  like  to  throw  all  technical 
abstractions  out  the  window. 

It  is  really  fine  to  have  an  opportunity  to  mingle  with  a  group 
of  men  who  are  dealing  with  the  very  practical  business  of  taxation. 
While  there  is  no  need  of  defects  in  the  laws  and  in  the  institutions 
of  government  and  of  propert}',  in  this  state  of  affairs  and  in  the 
heart  of  the  crisis,  there  is  needed  the  will  and  the  purpose  of  men, 
and  I  know  from  the  record  of  this  organization,  that  you  are 
composed  of  men  and  women  who  have  an  indomitable  will  and  a 
high  purpose. 

There  are  two  things  in  this  world  that  are  both  certain  and 
unpopular.  They  are  death  and  taxes.  IVIost  people  spend  their 
lives  attempting  to  postpone  the  one  and  avoid  the  other.  The 
popular  philosophy  seems  to  be  that  taxes  for  the  support  of  neces- 
sary functions  of  government  are  perfectly  proper  provided  someone 
pays  them.  And  all  thinking  citizens  are  agreed  that  every  effort 
must  be  made  to  reduce  the  cost  of  government,  to  improve  the 
quality  of  the  service  rendered,  and  to  make  a  more  equitable  dis- 
tribution of  the  necessary  tax  burden ;  and  in  this  swirl  of  rapidly 
changing  standards  and  economic  stress,  readjustments  of  govern- 
mental policy  and  functions  are  clearly  indicated.  Years  ago,  Mill 
and  Morley,  two  wise  men  of  the  English-speaking  world,  made 
these  pertinent  observations :  History  shows  that  great  economic 
and  social  forces  flow  like  a  tide  over  communities  only  half  con- 
scious of  that  which  is  befalling  them.  Wise  statesmen  foresee 
what  time  is  thus  bringing  and  try  to  shape  institutions  through 
bold  men's  thoughts  and  the  purposes  in  accordance  with  the  change 
that  is  silently  coming  on.  The  unwise  are  those  who  bring 
nothing  constructive  to  the  process  and  who  greatly  imperil  the 
future   of   mankind   by   leaving   great    questions   to   be    fought    out 
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between  ignorant  change  on  the  one  hand  and  ignorant  opposition 
to  change  on  the  other ;  and  if  representative  government  is  to 
meet  the  test,  then  we  must  have  the  wisdom  and  the  courage  to 
consider  the  facts  and  to  make  the  necessary  changes. 

Now,  I  am  going  to  talk  about  something  that  is  very  unpopular, 
especially  in  tax  bodies.  The  major  part  of  the  cost  of  govern- 
ment is  created  by  local  units,  and  reforms  of  local  government  are 
therefore  very  clearly  indicated  in  order  to  reduce  the  cost;  and 
in  dealing  with  such  reforms  certain  principles  must  be  considered. 
One  principle  is  that  of  the  coordination  and  integration  in  dealing 
with  the  structure  of  state  and  local  government.  Another  prin- 
ciple is  that  of  executive  responsibility  for  governmental  action, 
apart  from  the  judicial  and  the  legislative  field.  The  only  effective 
check  on  bad  government  is  public  opinion,  and  therefore  respon- 
sibility for  governmental  success  or  failure  should  be  fixed  and  not 
diffused,  so  that  the  electors  may  deal  intelligently  with  a  clear-cut 
issue.  An  executive  should  not  be  given  the  opportunity  to  hide 
behind  a  board  or  a  commission.  I  do  not  hide  behind  our  state 
tax  board  but  I  join  hands  with  it  frequently.  In  democratic  gov- 
ernment we  necessarily  run  the  risk  of  unwittingly  or  even  wilfully 
selecting  poor  public  officials.  There  is  inherent  in  that  risk  a 
resulting  inefticiency  and  unnecessary  cost,  but  it  is  no  part  of  the 
democratic  ideal  of  government  that  it  be  disorganized  or  that  it 
unconsciously  or  intentionally  be  placed  in  the  hands  of  those  who 
are  incompetent.  There  is  every  advantage  in  a  structure  which 
will  promote  and  encourage  efficiency  and  economical  government 
under  competent  hands.  Ultimately  control  rests  with  the  electors. 
Under  a  proper  structure,  if  they  wish,  they  may  make  the  test 
of  office-holding  efiiciency  and  economical  service.  It  is  therefore 
essential  that  the  governmental  structure  make  possible  that  test. 
It  can  be  done  only  by  the  definite  assignment  of  authority  to  a 
specific  individual.  In  fairness  to  him,  he  should  and  he  must  be 
given  the  opportunity  to  succeed.  With  that  opportunity  of  course 
goes  responsibility.  The  wise  executive  will  select  the  most  com- 
petent personnel  available ;  and  in  order  to  fix  executive  and  admin- 
istrative responsibility,  under  existing  forms  of  local  government,  it 
is  going  to  be  necessary  to  abolish  some  elective  offices,  to  curtail  the 
activities  of  others,  and  to  give  a  considerable  power  of  appoint- 
ment as  to  subordinate  officers.  It  seems  no  part  of  the  democratic 
ideal  of  government  to  require  the  election  of  officers  other  than 
the  principal  executive  ones,  and  the  legislature.  Attention  might 
be  called  to  the  fact  that  in  the  federal  government  only  the  presi- 
dent and  the  vice-president  and  the  members  of  the  congress  are 
elected.  Given  a  decent  structure,  the  essential  problem  of  good 
government  is  almost  entirely  one  of  personnel.  Government  must 
be  run  by  men  and  women,  and  it  is  therefore  subject  to  all  of  the 
ignorance  and  the  frailties  of  human  nature.     As  to  elected   per- 
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sonnel,  we  must  take  that  risk.  We  must  put  greater  emphasis  upon 
the  problem  of  appointed  personnel.  And  through  a  competent 
personnel  will  come  the  largest  and  the  best  economies,  for  the  most 
serious  losses  are  those  accruing  through  the  ignorance  and  the 
inefficiency  of  public  servants.  Practically  all  functions  of  govern- 
ment require  of  governmental  personnel,  a  special  knowledge  and 
training,  even  scientific  or  professional  attainment;  and  no  im- 
provement in  government  can  eftectively  be  made  until  that  fact 
is  given  recognition.  Economy  may  often  be  served  by  the  em- 
ployment at  a  necessary  figure  of  a  thoroughly  competent  official. 
And  it  may  be  well  to  point  out  as  a  word  of  warning  that  in 
government,  as  elsewhere,  there  is  such  a  thing  as  false  economy, 
some  governmental  services  and  problems  are  of  such  nature  that 
their  temporary  neglect  creates  a  permanent  and  increasing  loss, 
which  multiplies  the  difficulties  for  the  immediate  future;  and  there 
is  no  reason  why  we  should  not  adequately  support  every  essential 
governmental  service.  We  cannot  afford  to  abolish  government 
under  the  guise  of  economy. 

In  Indiana  we  have  been  collecting  and  studying  all  of  the 
pertinent  data  relative  to  the  functions  and  the  organization  of 
state,  county,  township,  city  and  town  governments,  school  corpora- 
tions and  other  municipal  corporations,  with  a  view — and  it  may 
take  a  long,  long  time  period  of  education — of  formulating  such 
laws  as  will  insure  economy  and  a  proper  integration  of  the  various 
governmental  units — efficient  organization  and  proper  financial  sup- 
port of  such  units. 

Because  of  the  position  which  I  hold,  I  refer  to  my  own  state 
with  reluctance.  However,  Indiana  is  a  typical  state.  Many  of  its 
problems  are  the  same  as  those  of  the  other  states ;  and  work  that 
we  have  done  and  are  doing  may,  and  I  hope  will  be  of  value  to 
those  who  are  seriously  studying  local  governmental  organization. 
But,  first  of  all,  we  must  have  the  courage  to  face  the  facts,  and 
having  determined  them,  to  make  the  changes.  Through  the  years 
we  have  tried  especially  in  dealing  with  your  particular  problems, 
to  improve  our  system  of  taxation.  The  changes  have  been  indi- 
cated from  time  to  time.  The  burden  at  first  of  course  fell  upon 
tangible  property.  It  finally  became  an  intolerable  burden.  Some- 
thing had  to  be  done  first  of  all  to  check  the  reckless  spending  and 
waste  which  was  going  on  in  some  of  our  local  governmental  units. 
We  put  in  such  a  check  in  the  form  of  our  State  Tax  Board  of 
Tax  Commissioners,  and  today,  in  every  county  of  this  state,  the 
local  tax  adjustment  boards  are  meeting,  and  if  the  citizens  them- 
selves are  sufficiently  interested,  they  may  go  before  that  board 
and  present  their  case,  and  if  not  satisfied  with  the  decision,  appeal 
to  the  state  tax  board.  Last  year  a  sufficient  number  of  them  did 
that  and  the  result  was  a  saving  to  them   of  over  half  a  million 
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dollars.  With  what  \vc  have  been  tryinj?  to  work  out  here,  a  rather 
unusual  record  has  been  made.  In  the  beginning  of  1933  the  state 
government,  as  such,  faced  a  deficit  of  seven  millions  of  dollars. 
It  looked  as  if  our  schools  might  be  closed.  Our  people  were  suf- 
fering from  the  burden  of  taxation  upon  tangible  property.  But, 
during  these  four  years,  the  taxes  on  tangible  property  in  the  state 
of  Indiana  have  been  reduced  over  $195,000,000.  The  cost  of  gov- 
ernment as  such  has  been  cut  over  $104,000,000.  The  state  has 
done  its  full  share  on  relief.  It  is  one  of  the  three  states  in  the 
union  where  not  a  school  door  has  been  closed,  not  a  term  short- 
ened below  eight  months,  not  a  teacher  for  whom  salary  funds  have 
not  been  provided.  Social  security  is  in  operation  in  every  one 
of  the  ninety-two  counties.  The  total  bonded  indebtedness  of  all  of 
our  political  subdivisions  has  been  cut  from  two  hundred  to  one 
hundred  and  twenty  million.  We  do  not  owe  a  dime  today,  bonded 
or  current,  and  we  have  $11,000,000  of  unencumbered  funds  in  the 
treasury.  So,  it  can  be  done,  and  if,  through  the  years,  our  own 
operations  are  of  service  to  you,  you  have  but  to  study  them.  We 
are  deeply  interested  in  the  problem  of  reducing  the  cost  of  govern- 
ment and  improving  the  quality  of  the  service.  Whatever  you  bring 
to  us  in  this  conference,  we  accept  gratefully.  Whatever  we  have 
is  yours  for  the  asking. 

As  I  said  in  the  beginning,  this  is  no  perfunctory  welcome.  We 
appreciate  these  vital  problems  which  you  consider,  and  if  we  can 
be  of  help  in  their  solution,  then  we  shall  be  more  than  gratified. 
It  is  fine  to  have  you  here.     I  hope  you  will  come  back  again. 

Chairjian  Leser  :  Our  good  friend,  Mr.  Zoercher,  was  anxious 
to  start  this  meeting  with  Hamlet  left  out  and,  thank  God,  Hamlet 
came  in  at  just  the  psychological  moment.  Not  only  that,  but  the 
governor  gave  us  a  talk  which  is  a  fitting  prelude  to  what  is  to 
follow.  The  first  part  of  his  address  could  very  readily  be  an 
introduction  to  the  matter  which  is  the  subject  of  this  evening's 
proceedings.  The  second  part  of  his  address,  in  which  he  developed 
what  I  happen  to  know  is  a  favorite  topic  of  his,  on  which  I  have 
heard  him  speak  before,  is  one  in  which  I  personally  heartily  concur. 
It  always  has  seemed  to  me  a  perfectly  foolish  thing  to  elect,  let  us 
say,  sucli  a  person  as  an  assessor.  It  is  just  as  logical  to  elect  the 
postman  or  the  policeman. 

There  was  one  slight  error  that  His  Excellency  made,  and  I 
think  this  is  a  good  time  to  emphasize  this  point.  This  is  not  a 
conference  of  the  National  Tax  Association ;  this  is  a  national  tax 
conference  of  delegates  appointed  by  the  governors  of  the  states  and 
by  the  universities.  The  National  Tax  Association  is  simply  the 
permanent  body  which  promotes  the  conference,  which  looks  to  its 
organization  and  which  publishes  its  proceedings,  but  otherwise 
the   actions   taken   bv   this   conference   in   the   form   of   resolutions 
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represent  the  opinions  of  official  delegates,  and  because  of  that  fact 
and  because  of  the  rule  and  policy  of  requiring  substantial  unan- 
imity, and  because  we  pass  very  few  resolutions  dealing  with  the 
merits  of  the  questions,  our  resolutions  have  weight,  and  they  are 
quoted  in  official  documents ;  and  that  has  given  to  these  conferences 
a  reputation  which  they  would  not  have  had  if  they  were  merely 
meetings  of  people  who  belong  to  some  voluntary  association  and 
possibly  become  cranks  on  the  subject. 

At  the  afternoon  session  someone  referred  to  this  as  a  meeting 
of  experts.  I  am  sure  that  most  of  us  would  disclaim  that  char- 
acterization, certainly  if  told  that  the  best  definition  of  an  expert 
is  one  who  knows  more  and  more  about  less  and  less.  However, 
there  are  experts.  I  am  not  disclaiming  that;  and  that  may  be 
the  "bane"  of  our  existence;  but  nevertheless  there  are  "banes" 
that  we  can  stand  very  well,  and  there  is  one  who  is  going  to 
address  us  tonight,  and  I  take  great  pleasure  now  in  presenting 
]\Ir.  Frank  Bane,  the  executive  director  of  the  United  States  Social 
Security  Board. 

SOCIAL  SECURITY— WORKING 

FRANK    BANE 

Executive  Director,  United  States  Social  Security  Board 

The  Social  Security  Act  is  a  going  concern.  It  is  working — a 
federal-state  program  of  action  for  our  common  welfare.  It  is  only 
a  year  this  week  since  its  passage,  six  months  since  congressional 
appropriations  were  first  made.  To  millions  of  American  men, 
women,  and  children  it  has  brought,  in  this  short  time,  an  increased 
measure  of  security  and  a  better  chance  to  lead  self-respecting  and 
self-sufficient  lives. 

Nearly  eight  million  workers  covered  by  unemployment  compen- 
sation laws  in  sixteen  states ;  approximately  a  million  of  the  needy — 
the  aged,  the  blind,  and  children  who  have  lost  the  support  of  their 
natural  breadwinner — already  receiving  regular  cash  allowances  in 
40  states  which  have  set  up  their  own  public  assistance  plans; 
in  every  state  in  the  union  increased  opportunities  for  health  and 
decent  living  conditions  under  child  welfare  and  public  health  pro- 
visions —  this  is  the  record  of  accoinplishmcnt  during  the  Social 
Security  Act's  first  year. 

The  states  already  have  received  more  than  $55,000,000  in  federal 
grants.  Each  state  also  has  appropriated  funds  and  has  put  these 
combined  resources  to  work  within  its  boundaries  and  for  the  benefit 
of  its  own  people.  What  has  been  done  is  all  the  more  encouraging 
in  view  of  the  short  time  and  the  wide  variety  of  problems  to  be 
met  in  48  different  states.  Within  another  year  we  may  confidently 
expect  to  see  this  program  in  full  swing  in  most  of  the  communi- 
ties in  this  country. 
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There  are  ten  specific  provisions  in  the  Social  Security  Act. 
They  cover  unemployment  compensation,  old-age  security,  aid  to 
tlie  handicapped  and  to  underprivileged  children,  and  public  health. 
With  one  exception  these  plans  are  state-initiated  and  state-adminis- 
tered. The  federal  government,  through  the  Social  Security  Board, 
created  by  the  Act,  and  certain  other  federal  agencies,  offers  to  every 
state  its  full  cooperation  and  substantial  financial  assistance — when 
the  state  takes  the  lead.  Let  us  examine  these  ten  sections  of  the 
Act  to  see  what  they  propose  to  do  and  how  they  will  do  it. 

First,  the  Act  contains  a  number  of  welfare  sections  through 
which  the  federal  government  offers  to  operate  with  the  states  in 
giving  aid  to  persons  definitely  in  need.  One  section  provides  for 
old-age  assistance  —  whereby  federal  and  state  governments  can 
cooperate  in  order  to  provide  for  those  aged  persons  who  have 
worked  for  a  lifetime  in  building  this  America  of  ours  and  who 
have  not,  for  one  reason  or  another,  been  able  to  put  by  enough  to 
insure  a  decent  livelihood  in  their  old-age.  In  the  past  we  have 
had  ways  of  caring  for  our  needy  aged,  but  one  route  has  led  to 
the  county  poorhouse,  and  the  other  to  outdoor  poor-relief  on  a  mere 
subsistence  level.  We  are  done  with  those  methods,  I  hope  for 
good,  and  we  have  now  inaugurated  a  system  which,  I  believe,  will 
provide  for  our  citizens  who  are  aged  and  needy  on  an  increasingly 
adequate  basis.  Under  the  Social  Security  Act  the  federal  govern- 
ment agrees  to  match  the  states,  dollar  for  dollar,  up  to  a  maximum 
of  $30  per  month  for  each  recipient  for  all  monies  expended  for  this 
form  of  assistance.  And  it  agrees  further  to  provide  funds  to  assist 
the  states  in  the  administration  of  this  activity. 

Another  section  of  the  Act  provides  aid  to  dependent  children. 
The  Social  Security  Act  makes  the  federal  government  a  co-partner 
with  the  states  in  this  work  and  obligates  it  to  provide  one-third 
of  the  funds  necessary  to  insure  the  essentials  of  normal  home  life 
for  all  the  dependent  children  of  this  country. 

Our  handicapped  citizens,  those  who  are  blind,  and  crippled  chil- 
dren, are  provided  for  in  the  Act  by  federal  appropriations  to  match 
state  expenditures  for  the  care  and  relief  of  these  groups.  In  addi- 
tion, the  Act  makes  it  possible  for  the  federal  government  to  supple- 
ment state  funds  for  the  expansion  of  state  maternal  and  child  health 
and  child  welfare  services  and  for  state-wide  and  local  public  health 
projects. 

These  measures  are  all,  strictly  speaking,  welfare  activities — 
activities  that  heretofore  have  been  developed  to  a  certain  extent  in 
most  of  our  localities  and  in  our  states;  activities  that  are  now 
recognized,  however,  as  requiring  the  cooperative  effort  of  all  three 
levels  of  government. 

But  this  is  not  enough.  We  must  provide  for  public  welfare  on 
an  adequate  basis,  but  it  does  not  solve  our  problem.     Some  method 


48  NATIONAL  TAX  ASSOCIATION 

must  be  devised  of  preventing,  insofar  as  possible,  the  need  for 
assistance.  The  Social  Security  Act  includes  two  sections  designed 
to  help  large  groups  of  our  population  forestall  this  need. 

First,  there  is  Unemployment  Compensation.  Under  this  pro- 
vision the  states,  with  the  cooperation  of  the  federal  government, 
can  establish  a  method  by  which  an  unemployed  worker  may,  for  a 
limited  time,  draw  payments  in  proportion  to  his  wages.  To  the 
nation's  workers  the  knowledge  that  unemployment  payments  will 
be  available  as  a  cushion  against  future  loss-of-a-job  means  some- 
thing very  real.  These  payments  are  not  insurance  against  unem- 
ployment, but  they  do  give  the  worker  a  breathing  space  in  which 
to  look  for  another  job;  and  also  the  comfort  of  knowing  that  his 
savings  need  not  be  swallowed  up  in  the  first  weeks  after  he  is  out 
of  work,  and  that  his  family  will  not  suffer  immediate  want.  More- 
over, these  payments  mean  that  the  worker  as  a  consumer  retains 
at  least  some  of  his  purchasing  power.  We  know  from  bitter  ex- 
perience that  every  man  without  a  pay  envelope  means  less  work 
and  eventually  a  job  lost  also  for  other  men  who  produce  the  goods 
he  can  no  longer  buy.  Unemployment  compensation  may  help  to 
break  this  vicious  spiral. 

The  second  safeguard  against  future  need  is  contained  in  the 
section  providing  a  system  for  federal  old-age  benefits.  This  system 
provides  for  life  annuities  to  be  paid,  not  on  a  basis  of  need,  but  as 
a  right.  The  most  significant  aspect  of  these  benefits,  which  will 
begin  to  accrue  January  1,  1937,  is  that  each  worker  included  in 
the  system  will  on  retirement  from  work  at  the  age  of  65,  receive 
a  monthly  income  from  the  federal  government  as  long  as  he  lives, 
providing  his  work  and  wage  record  meet  certain  requirements. 
It  is  contemplated  that  with  the  development  of  this  plan  we  shall 
in  the  years  to  come  have  less  need  for  old-age  assistance  adminis- 
tered on  a  basis  of  need  because  more  and  more  of  our  workers 
will  have  provided  for  their  own  support,  after  their  working  years 
are  over,  in  this  typical  American  fashion. 

Old-age  benefits,  as  setup  under  this  Act,  have  been  criticized 
frequently  because  of  details  relating  to  financing  or  administration. 
Leaving  these  aside — banishing  for  the  moment  the  actuaries  and 
the  accountants,  the  lawyers  and  the  technicians — is  not  the  ques- 
tion really  what  do  we  want  in  America  as  a  social  security  pro- 
gram, particularly  insofar  as  it  affects  our  aged  citizens?  There 
are  three  alternatives  under  discussion  by  different  groups  in  this 
country : 

First,  a  straight  assistance  or  relief  plan  under  which  aged  per- 
sons would  receive  payments  if  in  need  and  in  proportion  to  their 
need.  This  is  in  effect  an  extension  upon  a  more  adequate  basis 
of  the  same  system  which  we  have  had  for  years — a  system  which 
in  the  main  harks  back  to  principles  outlined  in  the  old  English 
Poor  Law  of  1601. 
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The  second  plan  is  to  apply  a  principle  similar  to  that  with  which 
we  are  familiar  in  the  field  of  insurance — to  establish  a  system  of 
benefits  based  on  work  and  wage  records  in  industrial  and  commer- 
cial employments.  This  plan  contemplates  regular  monthly  pay- 
ments to  retired  workers  without  reference  to  a  means  or  needs  test, 
but  as  a  matter  of  right  because  of  past  earnings. 

The  third  plan  calls  for  a  flat-rate  gratuity  for  which  the  sole 
qualification  is  age.  This  proposal  has  attained  some  support  in 
this  country.  Economists,  however,  have  questioned  its  feasibility, 
and  many  others  also  question  its  justice. 

With  characteristic  American  common  sense,  the  Social  Security 
Act  combines  the  best  features  of  the  first  two  plans,  both  of  which 
are  known  to  be  in  line  with  well-established  principles.  It  provides 
federal  financial  aid  to  states  for  assistance  to  those  now  aged  and 
in  need ;  it  provides  also  for  a  system  which  will  enable  present 
and  future  wage-earners  to  qualify  for  monthly  retirement  benefits 
without  the  necessity  of  applying  for  assistance  based  on  evidence 
of  their  poverty. 

In  this,  as  in  its  other  provisions,  the  Social  Security  Act  is  the 
outgrowth  of  years  of  practical  experience.  It  is  built  on  a  sound 
foundation  of  well-tried  precedents.  It  is  nothing  new  for  govern- 
ment in  this  country  to  provide,  to  the  best  of  its  ability,  for  its 
needy  and  for  its  children.  Public  welfare  has  been  accepted  as  a 
proper  function  of  government  ever  since — and  even  before — the 
founding  fathers  included  the  pursuit  of  happiness  along  with  life 
and  liberty  as  one  of  the  major  objectives  of  a  democratic  nation. 
It  is  nothing  new  for  our  people  as  individuals  to  work  toward 
some  means  of  insuring  against  unforeseen  emergencies.  We  learned 
long  ago  that  joining  forces  for  mutual  protection  is  the  cheapest 
and  most  equitable  means  of  maintaining  our  individual  self-suffi- 
ciency. And  finally,  it  is  nothing  new  for  the  federal  government 
to  make  grants  to  the  states  for  projects  for  which  both  have  a 
legitimate  responsibility.  The  federal  government,  long  before  the 
enactment  of  the  Social  Security  Act,  offered,  and  the  states  ac- 
cepted, grants  for  fighting  forest  fires  and  for  building  highways, 
among  other  purposes.  Human  welfare  is  no  less  worthy  of  state 
and  federal  cooperation. 

It  is  true  that  the  Social  Security  Act  is  national — but  in  all  but 
one  of  its  provisions  only  in  the  sense  that  it  helps  the  states  to  help 
themselves.  It  develops  a  national  pattern.  It  makes  federal  assist- 
ance available.  The  states  do  the  rest.  They  decide  whether  they 
want  to  take  part  in  the  program,  and  if  they  do  they  make  their 
own  plans.  On  them  rests  the  responsibility  not  only  of  setting  the 
machinery  in  motion  but  also  of  keeping  it  running  efficiently.  The 
Social  Security  Board  is  anxious  that  this  Act  shall  mark  a  depar- 
ture from  the  old  and  in  many  cases  utterly  inadequate  systems  that 
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we  have  had  in  the  past ;  anxious  that  as  a  result  of  the  operation 
of  the  Act  persons  in  need  can  be  decently  provided  for,  and  causes 
of  need  can  be  materially  curtailed.  If  these  objectives  are  to  be 
attained — and  actually  and  fully  attained  in  operation — it  cannot  be 
too  strongly  emphasized  that  the  states  themselves  must  do  the  job. 

The  struggle  for  efficient  administration  of  the  social  security 
program  is  the  same  old  fight  that  we  had  twenty-five  years  ago 
when  we  sought  to  improve  the  administration  of  public  education. 
It  is  the  same  old  fight  that  we  had  fifteen  years  ago  in  our  efforts 
to  get  decent  administration  in  public  health.  And  it  is  the  same 
fight  that  we  had  once  again  over  highways. 

And  as  earlier  in  public  health  and  highway  building,  so  now  in 
this  field  the  time  has  come  when  federal  cooperation  and  assistance 
are  needed.     This  is  generally  admitted. 

To  make  this  cooperation  effective  there  is  a  carefully  conceived 
program,  which  was  passed  by  an  overwhelming  majority  of  both 
parties  in  congress,  and  which  is  administered  by  a  wholly  non- 
partisan board.  There  is  a  flexible  plan  designed  to  meet  a  wide 
variety  of  local  needs  and  to  preserve  the  sovereign  rights  of  each 
state.  There  are  staffs  employed  by  the  states  and  their  local  sub- 
divisions, who  are  responsible  for  its  administration.  In  these  staffs 
we  need  men  and  women  with  understanding,  with  training  and 
experience  and  with  that  degree  of  competence  demanded  by  a  great 
enterprise. 

So  far,  so  good.  But  social  security  will  progress  and  develop 
only  if  the  people  themselves  understand  its  purposes  and  its  goals. 
The  best  guarantee  that  this  country  will  have  the  kind  of  social 
security  it  needs  and  wants  is  the  active  and  intelligent  interest  of 
the  public — which  means  you  and  me,  and  our  millions  of  fellow 
citizens. 

What  have  we  striven  for  most  earnestly  in  this  country  through- 
out all  the  years  of  its  existence?  First  and  foremost,  to  iron  out 
the  difficulties  and  bridge  the  gaps  in  our  governmental  system,  in 
order  that  democracy  may  function  in  the  uneven  places  and  to  the 
benefit  of  all.  As  a  practical  people,  we  have  expressed  this  ideal 
in  definite  and  specific  objectives :  We  have  been  interested  in  giving 
everyone  a  chance  to  work.  We  have  been  interested  in  providing 
reasonable  compensation  for  the  man  temporarily  dispossessed  of  a 
job.  We  have  been  interested  in  giving  workers  an  opportunity  to 
lay  by  the  wherewithal  for  self-support  in  old  age.  We  have  been 
interested  in  providing  for  those  who  are  aged  and  in  want.  We 
have  been  interested  in  assuring  to  every  child  a  normal  home,  a 
healthy  body,  and  a  fair  start  in  life.  We  have  been  interested  in 
training  for  the  handicapped,  and  in  extending  public  health  meas- 
ures to  protect  the  lives  of  all  our  people — these  are  the  things  that 
we  have  fought  for  for  years.  And  these  are  the  things  that  the 
Social  Security  Act  now  is  endeavoring  to  promote. 
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We  are  travelling  an  old  road  and  a  long  road — one  as  old  as  our 
history  and  one  whose  end  is  by  no  means  in  sight.  But  we  are 
no  longer  trying  to  make  this  complicated,  expensive,  and  most  im- 
portant journey  in  a  horse  and  buggy.  In  the  Social  Security  Act 
we  have  a  machine  built  on  sound,  well-established  American  prin- 
ciples of  organization.  The  united  powers  of  our  federal,  state,  and 
local  governments  are  now  geared  to  work  together  in  an  integrated 
program  of  action. 

Chairman  Leser  :  Now,  to  continue  this  discussion,  I  am  not 
going  to  utter  a  pun  when  I  tell  you  that  we  are  going  to  hear 
from  Mr.  Heer.     I  hope  he  is  here. 

Henry  F.  Long  (Massachusetts)  :  I  suggest  that  you  pronounce 
it  "  Hare  ". 

Chairman  Leser  :  I  will  call  it  "  Hare  "  because  I  have  a  hair- 
splitting Yankee  here  calling  me  down.  Professor  Clarence  Heer 
of  the  University  of  North  Carolina  w-ill  now  tell  us  of  the  probable 
effects  of  the  Social  Security  Act  on  state  finances. 

THE  PROBABLE  EFFECTS  OF  THE  SOCL\L  SECURITY 
ACT  ON  STATE  AND  LOCAL  FINANCES 

clarence  heer 

Professor,   University  of  North  Carolina 

It  may  be  taken  for  granted  that  state  and  local  fiscal  officials 
are,  as  a  class,  deeply  sympathetic  with  the  underlying  objectives 
of  the  Federal  Social  Security  Act.  As  members  of  a  group  dedi- 
cated to  the  public  service,  they  have  always  cooperated  loyally  in 
measures  designed  to  promote  the  economic  welfare  of  the  public 
which  they  serve. 

Altogether  apart  from  the  humanitarian  issues  involved,  fiscal 
officials,  by  virtue  of  the  nature  of  their  work,  have  a  special  selfish 
reason  for  supporting  a  plan  whose  purpose  is  to  mitigate  the 
effects  of  business  fluctuations.  With  the  fiscal  events  of  the  late 
depression  still  vividly  before  us,  it  is  unnecessary  to  dilate  upon 
the  ruinous  repercussions  of  periods  of  mass  unemployment  on  gov- 
ernmental finances.  If  the  Social  Security  Act  succeeds  in  its  pur- 
pose of  securing  a  more  even  flow  of  private  income  from  year  to 
year,  the  work  and  worries  of  tax  and  budgeting  officials  will  be  so 
greatly  reduced  that  they  will  doubtless  all  be  willing  to  rise  up  and 
call  the  act  blessed. 

If  it  were  permissible  for  the  financial  administrator  to  play 
favorites  as  between  various  governmental  functions,  it  would  ob- 
viously be  to  his  advantage  to  pick  out  the  promotion  of  economic 
security  as  the  one  function  which,  above  all  others,  ought  to  be 
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encouraged.  Liberal  support  of  this  function  would  tend  to  lighten 
the  administrator's  labors,  since  it  is  easy  to  collect  taxes  from 
citizens  who  are  economically  secure.  Unfortunately  for  the  ad- 
ministrator, the  nature  of  his  professional  duties  compells  him  to 
view  all  functions  of  government  with  a  strictly  impartial  eye.  He 
is  the  father  of  many  children  and  he  cannot  allow  himself  to  dwell 
on  the  needs  of  any  one  child  to  the  neglect  of  the  needs  of  the  rest 
of  his  children. 

In  dealing  with  social  security  legislation  or  any  other  legislation 
which  involves  an  increase  in  governmental  financial  responsibility, 
the  fiscal  administrator  must  necessarily  assume  a  somewhat  special 
attitude.  He  must  hold  himself  to  a  different  standard  from  that 
customarily  adopted  by  the  general  public  or  by  partisans  of  partic- 
ular governmental  functions.  The  attitude  of  the  general  public 
toward  legislation  which  calls  for  compulsory  support  is  frequently 
characterized  by  piecemeal  thinking.  Large  sections  of  the  public 
will  focus  attention  exclusively  upon  the  expected  benefits  of  the 
legislation  and  will  totally  disregard  its  costs.  Other  sections  of  the 
public  will  display  a  strange  inability  to  see  anything  but  the  costs, 
although  the  expected  social  benefits  may  greatly  outweigh  those 
costs.  Individuals  whose  professional  interests  are  attached  to  a 
particular  public  function,  whether  that  function  be  education,  public 
health,  highways,  or  public  welfare,  are  quite  properly  partisan 
toward  the  function  which  they  represent.  When  legislation  in- 
volving the  support  of  their  own  particular  function  is  concerned, 
they  are  not  expected  to  take  into  consideration  the  possible  effects 
which  such  legislation  may  have  on  the  support  of  other  functions. 
The  fiscal  administrator,  on  the  other  hand,  cannot  permit  himself 
to  indulge  in  the  luxury  of  piecemeal  thinking.  The  peculiar  nature 
of  his  duties  requires  that  he  view  all  of  the  activities  of  government 
as  a  single  integrated  process. 

In  order  to  secure  the  greatest  net  return  from  governmental 
activities  in  a  democracy,  it  is  essential  that  the  public  squarely  face 
two  basic  fiscal  issues.  First  of  all  the  public  must  strike  a  balance 
between  its  willingness  to  be  taxed  and  its  desire  for  governmental 
services.  Secondly,  since  both  the  ability  and  the  willingness  of  the 
public  to  stand  taxation  are  subject  to  limitations,  it  is  necessary 
that  a  decision  be  made  as  to  how  the  total  fund  of  taxes  which  it 
is  practical  to  raise  at  any  given  time  be  allocated  among  the 
various  governmental  services  which  the  public  desires. 

It  is  the  difficult  task  of  the  fiscal  administrator  to  impress  upon 
the  public,  or  at  least  upon  its  legislative  representatives,  that  com- 
prehensive view  of  the  entire  range  of  governmental  activities  and 
their  costs  which  is  absolutely  necessary  if  the  two  decisions  men- 
tioned above  are  to  be  wisely  made.  The  chief  aid  of  the  adminis- 
trator in  this  task  of  combating  piecemeal  thinking  is  the  procedure 
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known  as  budgeting.  The  essence  of  budgeting  consists  in  viewing 
all  governmental  needs,  not  in  isolation,  but  in  relation  to  each  other 
and  in  relation  to  the  sum  total  of  available  tax  resources. 

The  year-to-year  work  of  the  fiscal  administrator  in  adjusting  the 
costs  of  government  to  what  tlie  public  is  willing  to  pay  gives  him 
a  background  of  experience  concerning  the  behavior  of  taxpayers 
under  varying  conditions  which  inevitably  colors  his  professional 
attitude  toward  all  new  fiscal  measures.  On  the  basis  of  his  ex- 
perience the  administrator  is  able  to  lay  down  at  least  two  broad 
generalizations  which  are  pertinent  to  any  consideration  of  the  prob- 
able effects  of  the  Social  Security  Act.  The  first  of  these  general- 
izations is  that  taxpayers  are  more  willing  to  pay  additional  taxes 
when  their  total  tax  bill  is  relatively  small  tlian  they  are  when  their 
total  bill  is  relatively  large.  Stated  somewhat  differently,  the  psy- 
chological resistance  to  taxation  generally  increases  with  each  in- 
crease in  the  proportion  of  the  national  income  compulsorily  diverted 
from  private  to  public  uses. 

This  generalization  tends  to  hold  even  in  the  case  of  taxes  which 
are  spent  for  purposes  which  in  the  long  run  serve  to  augment  the 
private  income  of  the  taxpayer.  The  truth  is  that  from  the  point 
of  view  of  the  man-on-the-street  all  taxes  look  alike.  He  seldom 
connects  them  with  the  various  governmental  services  which  they 
make  possible.  Federal,  state,  or  local,  he  places  them  all  in  the 
same  category.  Consequently,  an  increase  in  federal  taxation  gener- 
ally stiffens  resistance  to  state  and  local  taxation,  and  vice  versa. 
The  compulsory  contril)utions  called  for  under  the  Social  Security 
Act  represent  in  large  part  merely  an  exchange  of  present  for  future 
income  on  the  part  of  the  contributor.  It  remains  to  be  seen,  how- 
ever, whether  the  psychological  effect  of  these  enforced  payments 
will  be  any  different  from  that  of  ordinary  taxes. 

Since  resistance  to  taxation  tends  to  grow  with  each  increase  in 
the  proportion  of  private  income  taken  for  public  use,  a  second 
generalization  logically  follows.  Any  considerable  increase  in  the 
relative  financial  support  accorded  a  particular  function  tends  to 
weaken  the  financial  support  of  every  other  function.  In  this  con- 
nection it  may  be  pertinent  to  recall  the  reductions  in  appropriations 
for  public  education  reluctantly  imposed  in  many  jurisdictions  in 
order  to  meet  debt  service  charges  on  highway  bonds  issued  with 
too  great  liberality  during  the  boom  days  of  the  1920's.  Again  it 
may  be  recalled  what  happened  to  the  function  of  street  maintenance 
in  certain  cities  which  during  the  depression  had  heavy  obligations 
for  unemployment  relief.  All  taxes,  whether  federal,  state,  or  local, 
must  of  course  be  paid  out  of  the  same  national  income.  A  large 
increase  in  the  support  of  a  specific  federal  function  will  therefore 
tend  to  weaken  not  only  the  support  of  other  federal  functions  but 
the  support  of  state  and  local  functions  as  well. 
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The  fiscal  administrator  has  learned  from  experience  that  the 
financing  of  any  one  governmental  activity  is  inextricably  tied  up 
with  the  financing  of  ever}'  other  public  activity.  It  is  for  this 
reason  that  he  is  perhaps  more  keenly  conscious  than  the  public  at 
large  of  the  danger  of  enacting  any  financial  measures  involving 
large  additional  drafts  on  the  national  income,  except  in  connection 
with  a  comprehensive  budget  in  which  the  needs  of  all  governmental 
activities  are  given  due  consideration. 

Under  our  present  fiscal  setup,  we  have  no  method  by  which  the 
aggregate  sum  which  the  citizens  of  the  nation  are  able  and  willing 
to  surrender  for  public  uses  may  be  distributed  over  the  entire 
range  of  governmental  activities,  federal,  state,  and  local  on  the 
basis  of  sound  budgetary  principles.  We  have  a  separate  federal 
budget,  separate  state  budgets,  and  separate  local  budgets,  but  we 
have  no  budget  which  balances  the  needs  of  the  federal  government 
against  the  needs  of  the  states  and  their  subdivisions.  As  long  as 
our  total  public  spendings  were  small  in  relation  to  our  taxable 
capacity,  this  lack  of  a  comprehensive  financial  plan  covering  the 
operations  of  government  on  all  of  its  levels  was  not  a  serious 
matter.  But  the  trend  of  events  in  the  modern  economic  world 
seems  to  be  operating  inexorably  toward  extending  the  scope  of 
governmental  activities. 

With  the  increasing  pressure  of  public  expenditures  on  our  avail- 
able tax  resources,  the  lack  of  coordination  between  the  l)udget  of 
the  federal  government  on  the  one  hand  and  state  and  local  budgets 
on  the  other  inevitably  places  our  different  levels  of  government  in 
the  position  of  competing  with  one  another  for  tax  funds  which 
become  progressively  more  difficult  to  raise.  The  efifect  of  such 
competition  must  in  the  long  run  be  to  diminish  the  aggregate  social 
utility  of  governmental  services.  Each  of  our  various  levels  of 
government  has  its  own  peculiar  set  of  functions  to  finance.  The 
public  presumably  wishes  its  tax  dollars  distributed  among  all  of 
these  functions,  federal,  state,  and  local,  in  such  a  way  as  to  secure 
a  maximum  net  return  in  social  welfare.  This  outcome  is  obviously 
not  likely  to  be  realized  if  the  states  and  localities  are  obliged  to 
compete  with  the  federal  government  for  their  share  of  a  common 
tax  fund  which  tends  to  resist  enlargement.  With  each  level  ot 
government  striving  to  finance  its  functions  in  competition  with 
other  levels,  the  relative  amount  of  support  accorded  any  particular 
function  will  be  determined  to  no  small  extent,  not  by  the  relative 
importance  of  the  function  itself,  but  by  the  relative  revenue-raising 
ability  of  the  level  of  government  to  which  the  function  has  been 
assigned.  The  ability  of  the  federal  government  to  raise  revenue 
is,  of  course,  far  superior  to  that  of  the  states  and  their  subdivisions. 
This  means  that  any  increase  in  the  resistance  to  taxation  is  likely 
to  have  more  serious  efl'ects  on  state  and  local  than  on  federal 
functions. 


PROBABLE  EFFECTS  OF  SOCIAL  SECURFFY  ACT  55 

It  should  perhaps  he  emphasized  at  this  point  that  the  present 
appraisal  of  the  prohable  effects  of  the  Social  Security  Act  on  state 
and  local  finances  implies  no  hostility  toward  that  measure.  It  is 
taken  for  granted  that  the  Act  was  passed  by  congress  in  response 
to  an  urgent  need,  that  a  majority  of  our  citizens  want  it,  and  that 
in  its  essentials  it  has  come  to  stay.  In  their  official  capacity  it  is 
not  within  the  province  of  state  and  local  fiscal  administrators  to 
take  a  stand  either  for  or  against  the  Act.  They  are,  however, 
bound  to  concern  themselves  with  its  possible  effects  on  state  and 
local  budgets. 

Adequately  to  appreciate  the  significance  of  these  possible  effects, 
it  is  necessary  first  of  all  to  consider  the  nature  of  the  present  state 
and  local  fiscal  situation  into  which  the  Social  Security  Act  injects 
itself  as  a  new  and  somewhat  uncertain  element.  State  and  local 
budgets  are  gradually  recovering  from  the  beating  which  they  took 
during  the  depression,  but  they  are  still  covered  with  sore  spots, 
unsightly  bandages,  and  court-plaster.  Under  the  stress  of  declining 
revenues,  increasing  tax  delinquency,  drastic  property  tax  limita- 
tion laws,  and  mounting  requirements  for  unemployment  relief,  state 
and  local  fiscal  administrators  were  obliged  during  the  depression 
to  resort  to  every  conceivable  expedient  in  order  to  balance  their 
budgets.  Of  some  of  these  expedients  they  are  not  particularly 
proud.  They  had  first  of  all  to  steel  their  hearts  whilst  they  ruth- 
lessly slashed  their  budgets.  The  salaries  of  public  employees  were 
generally  reduced,  in  some  jurisdictions  by  over  thirty  per  cent; 
school  terms  were  shortened;  maintenance  work  was  deferred,  and 
in  some  jurisdictions  it  was  necessary  to  make  adjustments  with 
creditors  in  order  to  stave  off  defaults  on  municipal  bonds. 

But  retrenchment  alone  was  not  suflicient.  New  revenue  was 
required  and,  after  the  practical  possibilities  of  increasing  the  rates 
of  old  taxes  had  been  exhausted,  resort  was  had  to  types  of  taxes 
which  were  accepted  by  legislators  mainly  because  of  their  pro- 
fessed emergency  character.  Twenty-eight  state  legislatures  en- 
acted sales  tax  laws  between  1932  and  1935.  All  but  ten  of  these 
laws  were  adopted  subject  to  a  definite  expiration  date,  which  in 
no  case  was  later  than  1937.  Aside  from  the  regressive  sales  tax, 
the  depression  encouraged  the  spread  among  the  states  of  a  host 
of  minor  nuisance  taxes  whose  main  justification  was  that  they 
brought  in  a  little  revenue.  Among  these  taxes  may  be  mentioned 
state  taxes  on  cigarettes,  soft  drinks,  movie  admissions,  boxing  and 
wrestling  exhibitions,  and  pari-mutuel  betting.  The  repeal  of  the 
prohibition  amendment  was  seized  upon  by  the  states  and  localities 
as  a  lucky  break.  In  their  eft'orts  to  exploit  this  new  source  of 
revenue,  they  were  not  in  general  deterred  by  the  consideration 
that  the  federal  government  was  also  imposing  a  high  tax  on  liquor 
and  that  the  combined  weight  of  federal,  state  and  local  taxation 
might  make  it  worth-while  for  the  bootlegger  to  return. 
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Where  new  taxes  proved  inadequate,  state  and  local  fiscal  ad- 
ministrators were  obliged  to  resort  to  various  other  expedients  in 
order  to  carry  on.  Thus,  highway  taxes  were  diverted  to  help 
defray  the  expenses  of  other  functions,  sinking  and  other  special 
funds  were  temporarily  borrowed  for  general  purposes,  and  bonds 
were  issued  to  meet  the  needs  of  unemployment  relief. 

The  gradual  rise  in  the  national  income  which  has  come  during 
the  last  three  years,  has  tended  to  bring  with  it  an  automatic  in- 
crease in  the  yield  of  state  and  local  taxes  at  their  existing  rates. 
Many  fiscal  administrators  have  been  counting  on  this  increase  to 
repair  the  most  damaged  sections  of  their  depression-riddled  budgets. 
In  view  of  the  thoroughness  with  which  the  state  and  local  tax 
field  has  already  been  worked,  it  is  out  of  the  question  in  some 
jurisdictions  to  levy  new  or  additional  taxes.  In  these  jurisdictions 
hopes  have  been  pinned  on  the  natural  increase  of  revenue  incident 
to  economic  recovery  to  supply  the  funds  needed  for  the  restoration 
of  salary  and  wage  scales,  the  repeal  of  obnoxious  taxes  and  the 
abandonment  of  dubious  fiscal  practices.  In  all  calculations  of  this 
kind,  however,  the  requirements  of  the  Social  Security  Act  must 
now  be  taken  into  consideration. 

The  heaviest  of  these  requirements  are  occasioned  by  the  new 
obligations  which  the  states  will  have  to  assume  in  order  to  take 
advantage  of  the  federal  grants  for  old-age  assistance.  The  federal 
government  has  undertaken  to  match  the  expenditures  of  the  states 
for  this  purpose,  with  the  limitation  that  its  grant  will  not  exceed 
$15  per  person  per  month.  In  1934,  prior  to  the  enactment  of  the 
Social  Security  Act,  twenty-eight  states  had  old-age  pension  laws, 
disbursements  under  which  amounted  in  that  year  to  about  32  mil- 
lion dollars.  At  the  present  time  there  are  Z7  states  with  old-age 
assistance  plans  which  have  received  the  approval  of  the  Social 
Security  Board.  The  cost  of  these  plans  to  the  states  is  now  run- 
ning in  the  neighborhood  of  82  million  dollars  per  annum.  But 
the  average  pension  now  being  paid  is  only  $17  per  month  and  only 
10  per  cent  of  the  population  over  65  years  of  age  is  receiving 
assistance.  The  consulting  actuaries  of  the  Committee  on  Eco- 
nomic Security  estimate  that,  with  an  old-age  dependency  ratio  of 
50  per  cent  and  an  average  pension  of  25  dollars  per  month,  the 
total  expenditures  of  the  states  for  old-age  assistance  will  mount  to 
approximately  half  a  billion  dollars  by  1946.  This  sum  represents 
nearly  30  per  cent  of  the  total  amount  collected  in  taxes  by  all  state 
governments  in  1934,  and  is  equal  to  a  fourth  of  the  total  amount 
of  tax  money  expended  by  all  levels  of  government  for  the  support 
of  public  education  in  1930.  Even  on  the  basis  of  the  more  con- 
servative estimates  of  the  stafif  of  the  Committee  on  Economic 
Security,  old-age  assistance  plans  will  cost  the  states  in  the  neigh- 
borhood of  220  million  dollars  per  annum  at  the  end  of  the  next 
ten  vears. 
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No  state  is,  of  course,  compelled  to  enact  an  old-ag-e  assistance 
plan  nor  is  it  forced  to  adopt  a  pension  scale  which  averages  as 
high  as  $25  per  month.  The  pressure  progressively  to  liheralize 
the  terms  of  state  pension  laws  will,  however,  he  strong.  Owing 
to  the  federal  subsidy  feature,  a  dollar  of  state  taxes  expended  on 
old-age  assistance  will  be  worth  two  dollars  spent  on  other  state 
and  local  functions  which  have  not  been  singled  out  for  federal 
favor. 

A  second  provision  of  the  Social  Security  Act  which  is  likely 
to  occasion  a  considerable  increase  in  state  budgetary  requirements 
is  title  IV  which  offers  grants-in-aid  to  the  states  equal  to  one-third 
of  their  expenditures  for  so-called  mothers'  pensions.  Prior  to  the 
passage  of  the  Social  Security  Act,  mothers'  pension  laws  of  one 
sort  or  another  were  in  operation  in  all  but  six  states  and  it  is 
estimated  that  the  total  expenditures  of  state  and  local  governments 
under  these  laws  in  1934  amounted  to  2)7  million  dollars.  There  are 
now  twenty  states  with  mothers'  pension  plans  which  have  been 
approved  by  the  Social  Security  Board.  The  expenditures  of  these 
twenty  states  for  the  aid  of  dependent  children  were  running  at  the 
rate  of  53  million  dollars  per  annum  during  the  current  month. 

Of  the  2)7  million  children  under  16  years  of  age  in  the  United 
States,  it  is  estimated  that  a  maximum  of  5  per  cent  may  possibly 
become  eligible  for  public  support,  if  all  states  adopt  approved 
plans  in  aid  of  dependent  children.  On  this  basis  the  total  costs  to 
the  states  of  an  average  payment  of  $12  per  eligible  child  per  month 
would  amount  to  177  million  dollars  per  annum.  In  this  connection 
it  might  be  observed  that  the  actual  average  payment  per  child  in 
respect  of  21  states  reporting  to  the  Social  Security  Board  for  June 
1936  was  approximately  $11  per  month,  and  that  two  and  one-half 
per  cent  of  the  children  under  16  years  of  age  in  those  states  were 
then  receiving  aid. 

Aside  from  the  expansive  effects  on  state  and  local  expenditures 
of  the  various  minor  federal  subsidies  covering  maternal  and  child 
welfare,  public  health  work  and  aid  to  the  blind,  it  is  evident  that 
the  Social  Security  Act  may  by  the  end  of  the  next  ten  years  raise 
the  annual  requirements  of  state  budgets  by  600  million  dollars,  an 
increase  of  28  per  cent  over  what  the  requirements  were  in  1934. 
On  the  basis  of  the  most  conservative  estimates  the  increase  will 
not  be  less  than  240  million  dollars  at  the  end  of  the  next  ten  years. 
The  question  arises  whether  this  estimated  increase  will  not  be 
counterbalanced  by  reductions  in  state  and  local  disbursements  for 
poor  relief  resulting  from  the  unemployment  compensation  pro- 
visions of  the  Act.  The  effects  of  federal  old-age  insurance  benefits 
need  not  be  considered  in  this  connection  since  they  have  already 
been  taken  into  account  in  estimating  the  probable  cost  to  the  states 
of  old-age  assistance  plans. 
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In  considering  whether  unemployment  compensation  plans  will 
operate  to  reduce  the  relief  requirements  of  states  and  localities, 
various  facts  must  be  borne  in  mind.  First,  the  expenditures  of 
states  and  localities  for  so-called  out-door  relief  in  the  years  before 
the  depression  were  comparatively  small.  Second,  because  of  the 
large  classes  of  workers  not  included  under  the  federal  pay-roll  tax, 
state  unemployment  compensation  plans  will  probably  not  cover 
much  more  than  half  of  the  total  number  of  persons  in  gainful 
occupations.  Third,  the  federal  pay-roll  tax  may  operate  to  increase 
the  number  of  unemployables  to  be  supported  by  the  states.  Finally, 
unemployment  compensation  plans  will  offer  no  insurance  against  a 
major  depression  since  their  benefits  are  customarily  restricted  to  a 
maximum  period  of  twenty-six  weeks. 

Apart  from  the  effects  of  the  Social  Security  Act  on  the  expendi- 
tures of  state  and  local  governments,  the  effects  of  this  measure  on 
their  ability  to  raise  revenue  must  also  be  considered.  Estimates 
of  the  total  annual  sum,  in  taxes  and  contributions,  which  will  ulti- 
mately be  collected  by  the  federal  government  and  by  the  states  in 
conformity  with  the  provisions  of  the  Act  necessarily  vary  with  the 
assumptions  upon  which  they  are  based.  On  the  basis  of  the  most 
conservative  assumptions  the  total  sum  collected  annually  will  not 
be  less  than  two  and  one-half  billion  dollars  at  the  end  of  the  next 
ten  years.  A  somewhat  more  liberal  estimate  places  the  total  at  3 
billion  dollars  annually  in  ten  years  and  at  4  billion  annually  within 
twenty  years.  This  latter  sum  represents  nearly  twice  the  amount 
of  tax  money  spent  for  public  education  by  all  levels  of  government 
in  1930.  Unless  the  national  income  grows  enormously,  state  legis- 
lators may  expect  business  men  to  plead  their  obligations  under  the 
Social  Security  Act,  whenever  any  proposal  to  increase  their  taxes 
comes  up  for  consideration  during  the  years  ahead. 

The  suggestions  which  are  here  given  concerning  the  probable 
effects  of  the  Social  Security  Act  on  state  and  local  finances  consti- 
tute in  no  sense  an  argument  against  that  measure.  To  the  extent 
that  they  are  valid,  they  are  merely  a  statement  of  some  of  the  less 
obvious  costs  of  the  Act.  From  a  broad  social  point  of  view  the 
only  questions  which  these  costs  raise  are  whether  congress  in 
passing  the  Act  was  fully  informed  about  them,  and  whether  they 
are  a  necessary  price  which  we  shall  have  to  pay  in  order  to  achieve 
social  security.  Inasmuch  as  the  Social  Security  Act  was  adopted 
as  an  isolated  measure  under  a  fiscal  system  which  provided  no 
opportunity  for  measuring  the  needs  of  all  governmental  activities, 
federal,  state  and  local,  on  the  basis  of  a  common  yardstick,  the 
answer  to  both  of  these  questions  must  be  no. 

The  Social  Security  Act  is  not  responsible  for  the  present  gaps 
in  our  budgetary  procedure.  Its  probable  untoward  effects  on  state 
and  local  finances,  however,  serve  to  call  attention  to  these  gaps  in 
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a  dramatic  fashion.  It  is  easier  to  point  out  the  danger  of  the 
existing  situation  than  it  is  to  indicate  a  practical  remedy.  State 
and  local  autonomy  in  many  matters  is  both  desirable  and  necessary, 
and  under  our  federal  form  of  government  it  would  be  ridiculous 
to  propose  vesting  all  fiscal  authority  in  a  single  central  body. 
Such  a  drastic  departure,  however,  is  far  from  necessary  in  order 
to  secure  the  benefits  of  a  comprehensive  budget  covering  the  needs 
of  all  governmental  activities,  federal,  state  and  local. 

All  legislatures  retain  the  right  to  accept  or  reject  the  recomda- 
tions  of  budget-making  bodies.  Budget  recommendations  are  in  fact 
seldom  slavishly  followed  in  the  revenue  and  appropriation  bills 
which  are  finally  adopted.  The  chief  function  of  the  budget  docu- 
ment is  one  of  education.  It  serves  to  inform  the  legislator  con- 
cfrning  the  needs  of  all  governmental  activities  in  relation  to  the 
available  tax  resources.  Although  congress  cannot  usurp  the 
powers  of  the  states  nor  state  legislatures  enact  laws  for  the  nation, 
both  congressmen  and  state  legislators  represent  the  same  body  of 
citizens.  An  advisory  budget  presenting  a  single  view  of  the 
financial  requirements  of  all  levels  of  government  would  have  no 
less  value  as  an  educational  instrument  than  our  present  federal, 
state  and  municipal  budgets. 

However  created,  an  intergovernmental  budget-making  body 
would  have  to  include  in  its  representation  staff  members  of  state 
and  local  as  well  as  of  federal  budgeting  agencies.  The  need  for 
setting  up  a  central  coordinating  and  planning  body  of  this  kind  is 
likely  to  become  more  rather  than  less  urgent  in  the  years  ahead. 
If  present  trends  continue,  the  promotion  of  social  security  will  not 
be  the  last  new  function  which  governmental  agencies  will  be 
obliged  to  assume.  Other  new  functions  such  as  the  furnishing 
of  low-cost  housing  are  already  pressing  for  recognition.  Initiative 
in  the  adoption  of  all  new  and  expensive  functions  will  henceforth 
necessarily  be  taken  by  the  federal  government  since  only  the  fed- 
eral government  has  command  of  tax  resources  ample  enough  to 
support  them.  But  if  the  financial  obligations  of  the  federal  gov- 
ernment continue  to  expand  without  relation  to  the  revenue  needs 
of  the  states  and  localities,  the  functions  remaining  with  these  latter 
units  will  be  condemned  to  a  slow  starvation. 

Chairm.^n  Leser  :  I  want  to  congratulate  Mr.  Heer  on  adher- 
ing to  our  twenty-minute  rule,  even  down  to  a  split  second.  The 
program  committee  conceived  the  clever  idea  of  carrying  on  the 
thread  of  this  discussion  by  having  a  representative  of  the  Linen 
Thread  Company  of  New  York  present  the  committee  report.  I 
introduce  Mr.  J.  W.  Oliver. 

J.  W.  Oi-ivER  (New  York )  :  Mr.  Chairman,  Ladies  and  Gentle- 
men, in  announcing  your  rules  this  morning,   I  don't  believe  there 


60  NATIONAL  TAX  ASSOCIATION 

was  anything  said  about  a  committee  report.    Papers  were  restricted 
to  twenty  minutes. 

Chairman  Leser  :    You  have  it  on  a  paper,  haven't  you? 

J.  W.  Oliver:  I  was  going  to  announce  to  you  that  I  will  take 
only  about  ten  minutes. 

Chairman  Leser:    All  right. 

REPORT  OF  COM^IITTEE  OF  NATIONAL  TAX 

ASSOCL\TION  ON  SOCL\L  SECURITY 

LEGISLATION 

J.    \V.   OLIVER,   CHAIRMAN 

At  the  national  conference  held  at  Oklahoma  City,  Oklahoma,  in 
1935,  resolutions  were  adopted  authorizing  a  committee  to  be  ap- 
pointed to  render  a  report  dealing  with  the  administration  of  federal 
and  state  social  security  legislation. 

From  page  372  of  the  Proceedings  of  the  28th  national  confer- 
ence we  quote  the  following : 

"  In  view  of  the  uncertainty  as  to  the  authority  of  state  gov- 
ernments to  invest  funds  with  the  federal  government,  and  the 
further  uncertainty  as  to  the  legal  power  of  the  states  to 
recover  funds  so  invested  under  the  Federal  Social  Security 
Act,  in  the  event  that  approval  of  a  state  unemployment  com- 
pensation act  is  subsequently  withdrawn,  that  the  federal  act  is 
declared  invalid,  or  that  a  state  voluntarily  withdraws  from 
compliance  with  the  federal  act;  be  it 

"  Resolved,  that  the  National  Tax  Association  be  requested 
to  appoint  a  committee  to  study  these  problems  and  the  prob- 
lems of  financial  administration  of  state  and  federal  social 
security  legislation,  with  instructions  that  a  report  be  submitted 
to  the  next  conference,  embracing  suggestions  and  recommen- 
dations on  standard  rules  and  regulations  for  the  collection  of 
taxes  and  contributions,  the  type  of  reports  from  employers, 
and  the  compilation  of  the  required  statistics,  and  such  related 
matters  as  may  appear  to  said  committee  advisable  to  study 
and  report  upon." 

This  committee  was  appointed  on  August  12,  1936.  Obviously, 
it  has  had  too  little  time  to  deal  comprehensively  with  its  broad 
assignment.  While  your  committee  has  some  doubt  as  to  the 
specific  limitations  that  should  govern  its  consideration  of  the  reso- 
lution, especially  in  view  of  the  discussion  that  took  place  when  the 
resolution  was  offered  to  the  conference,  it  has  felt  that  two  major 
problems  are  involved  and  begs  to  submit  its  report  thereon. 
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First,  we  make  the  observation  that  the  report  deals  only  with 
the  old-ag-e  benefits  and  the  unemployment  insurance  feature  of  the 
Social  Security  Act.  That  all  who  hear  or  read  this  report  may 
have  their  memories  refreshed  as  to  the  pertinent  provisions  of  these 
features,  we  summarize  as  follows : 

Old-age  benefits  are  to  be  paid  directly  by  the  federal  govern- 
ment; the  money  for  these  benefits  is  to  be  raised  under  Title  VIII 
of  the  Act,  by  an  excise  tax  on  employers  and  an  income  tax  on 
employees  beginning  at  1%  for  each  in  1937  and  running  up  to  3% 
for  each  in  1949  and  thereafter.  These  taxes  are  based,  in  the  case 
of  the  employer,  on  the  entire  payroll  (with  certain  occupational 
exceptions  and  not  including  that  part  of  wages  payable  to  any 
individual  employee  in  excess  of  $3,000)  and  in  the  case  of  em- 
ployees on  wages  to  the  extent  that  they  do  not  exceed  $3,000. 
In  the  old-age  or  retirement  benefits  system  there  is  no  forced 
correlation  between  federal  and  state  activities. 

Title  IX  of  the  Act  provides  for  the  imposition  of  excise  taxes 
on  employers  only  to  assist  the  unemployment  insurance  program. 
The  tax  begins  at  1%  for  1936,  goes  to  2'^/c  for  1937,  and  thereafter 
will  be  at  3%,  based  on  the  entire  wages  of  all  employees  with 
enumerated  occupational  exceptions.  It  will  be  recalled  that  the 
insurance  benefits  are  to  be  controlled  chiefly  by  the  states  and  are 
payable  only  through  state  agencies  from  funds  collected  under 
state  laws  but  deposited  in  the  Federal  Unemployment  Trust  Fund. 
In  effect,  the  states  are  compelled  to  cooperate  since  employers  will 
be  permitted  to  offer,  as  a  credit  up  to  90%  of  their  federal  taxes, 
payments  made  to  states  whose  unemployment  insurance  laws  meet 
the  federal  standards.  The  portion  of  the  federal  tax  not  covered 
by  such  credits  is  designed  to  furnish  a  fund  for  administrative 
expenses,  though  there  is  no  express  provision  in  the  Act  requiring 
such  application.  The  Act,  however,  does  obligate  the  federal  gov- 
ernment to  cover  the  state  unemployment  insurance  administrative 
expenses  up  to  the  annual  sum  of  $49,000,000.  Parenthetically, 
insurance  is  not  payable  out  of  the  federal  fund  in  states  that  do  not 
have  an  approved  unemployment  insurance  law. 

In  the  case  of  the  unemployment  insurance,  it  is  expected  gener- 
ally that  no  large  reserves  will  be  accumulated,  but  in  the  case  of 
the  old-age  retii-ement  benefits,  a  reserve  will  be  accumulated,  which 
according  to  the  senate  committee's  report  will  in  1980  amount  to 
$47,000,000,000. 

The  first  matter  to  whicli  the  committee  desires  to  call  attention 
is  the  fallacy  of  levying  taxes  to  create  a  reserve  of  that  size  in- 
tended to  accomplish  the  purposes  of  meeting  old-age  requirements 
in  the  future. 

The  funds  collected  are  to  be  invested  either  in  federal  bonds 
outstanding,  or  in  bonds  to  be  issued.     The  latest  revised  estimate 
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of  the  president  for  the  treasury  position  as  of  June  30,  1937  (pre- 
sented on  September  1,  1936)  shows  a  debt  of  $34,189,000,000.  It 
is  fair  to  assume  therefore  that  a  large  part  of  the  reserve  account 
will  be  invested  in  what  may  be  termed  old  bonds  (i.e.  bonds  issued 
for  some  purpose  other  than  old-age  reserves).  To  the  extent  that 
the  old-age  collections  are  used  to  pa)'  off  these  bonds,  those  moneys 
are  in  fact  being  used,  not  for  old-age  pensions,  but  for  the  purposes 
for  which  the  bonds  were  originally  issued.  The  rationale  of  this 
statement  is  clearly  expounded  on  page  794  of  the  third  edition  of 
Professor  Lutz's  "  Public  Finance  ". 

So  far  as  the  old  people  are  concerned  this  money  will  no  longer 
be  available  after  it  is  "  invested  "  in  the  old  bonds ;  it  will  have 
gone  to  the  bondholders.  True,  the  taxpayers  in  being  rid  of  these 
bonds  will  likely  be  better  able  to  pay  new  taxes  intended  for  the 
benefit  of  the  old  people,  but  to  the  extent  that  there  is  any  risk  in 
the  future,  that  risk  is  lifted  from  the  shoulders  of  the  bondholders 
who  have  been  paid  interest  to  assume  the  risk,  to  the  weaker 
shoulders  of  the  aging  persons  for  whose  benefit  the  Act  was 
intended. 

To  the  extent  that  the  reserve  will  be  invested  in  new  bonds  (i.  e. 
bonds  especially  issued  for  the  purpose  of  investing  the  reserve 
fund)  these  results  may  be  obtained: 

1.  The  funds  may  be  used  for  current  expenses. 

2.  The  funds  may  be  used  to  build  non-income  producing  assets. 

3.  The  funds  may  be  used  to  acquire,  build  or  extend  govern- 
ment-owned utilities. 

4.  The  funds  may  be  used  to  acquire  or  build  ordinary  industrial 
plants  that  were  never  before  government  owned  or  that  come 
into  competition  with  private  industry. 

5.  The  funds  may  be  used  to  reduce  the  currency  or  available 
credit  of  the  country. 

Without  stopping  to  comment  on  these  dispositions  of  the  funds, 
we  may  state  our  conclusions  that  only  indirectly,  and  then  for  the 
most  part  very  ineffectively  and  in  some  cases  not  at  all,  will  any 
of  these  dispositions  aid  a  future  generation  to  pay  benefits  to  old 
people. 

Enough  has  been  said  here,  and  much  has  been  said  by  various 
financial  authorities,  to  indicate  that  the  idea  of  hoarding  up  taxes 
in  any  form  to  help  pay  the  way  of  a  future  generation  is  a  delusion. 

What  should  interest  us  at  this  time,  and  what  we  desire  to  call 
to  your  attention,  is  the  fact  that  collections  made  from  employers 
and  employees,  ostensibly  for  the  benefit  of  the  future's  old  folks, 
constitute  in  effect  a  present  tax  for  purposes  entirely  dissociated 
from  the  avowed  purpose  of  the  Social  Security  Act.  The  practice 
of  collecting  for  a  reserve  is  altogether  misleading  and  insidiously 
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vicious.  Other  countries  whose  experience  is  much  greater  than 
ours  avoid  this  pitfall.  The  political  consequences  of  this  financial 
illiteracy  are  left  to  your  imagination ;  it  is  to  be  hoped  that  enough 
enlightened  opinion  can  be  mustered  in  the  near  future  to  cause  the 
situation  to  be  remedied. 

We  come,  in  the  escond  place,  to  the  matter  of  the  overhead 
burden  of  social  security.  The  number  of  old-age  retirement  tax 
reports  that  will  be  required  by  the  federal  government  to  be  filed 
by  employers  has  not  yet  been  determined  but  it  is  likely  that  they 
will  be  monthly.  This  tax,  it  will  be  recalled,  does  not  go  into 
effect  until  1937. 

At  present  the  federal  government  and  15  jurisdictions  (there 
were  16  before  Washington's  Act  was  declared  inoperative  by  the 
Supreme  Court  of  Washington)  do,  or  shortly  will,  require  reports 
in  respect  to  the  unemployment  insurance  tax.  Eventually  all  48 
states,  as  well  as  the  District  of  Columbia  (one  of  the  15  jurisdic- 
tions which  have  enacted  unemployment  insurance  legislation), 
Hawaii  and  Alaska  will  fall  in  line.  That  prediction  is  amply 
justified  by  our  experience  with  the  death  duties.  Of  the  jurisdic- 
tions whose  periods  for  the  making  of  reports  have  already  been 
fixed,  one  asks  for  weekly  reports,  two  are  satisfied  with  quarterly 
and  one  with  annual  reports,  but  most  demand  monthly  reports. 

It  would  seem  that  even  a  mild  interest  in  public  welfare  would 
lead  those  charged  with  the  administration  of  these  taxes  to  co- 
operate to  the  end  that  the  work  of  preparing  these  reports  may  be 
reduced  to  a  minimum.  In  fact,  making  allowances  for  differences 
in  the  several  statutes,  there  would  seem  to  be  one  best  set  of  facts 
necessary  to  a  proper  administration  of  the  tax  and  of  the  rest  of 
the  act  and  one  best  way  of  setting  down  these  facts.  Why  not 
agree  on  that  one  best  way?  Certainly,  so  far  as  the  taxpayer  is 
concerned,  any  one  way  that  can  be  agreed  upon  will  be  the  one 
best  way. 

It  is  true  that  the  constitutionality  of  the  Social  Security  Act  is 
in  doubt.  But  judging  from  the  experience  of  foreign  countries 
and  from  our  own  experience  with  other  forms  of  social  legislation, 
such  as  Workmen's  Compensation  Acts,  the  ultimate  adoption  and 
validation  of  the  principal  features  of  the  Social  Security  Act  would 
seem  to  be  inevitable.  Any  work,  therefore,  that  is  done  by  state 
and  federal  administrators  in  agreeing  upon  uniform  forms  and 
uniform  procedures  will  not  be  lost  motion.  If  such  uniform  forms 
and  procedures  can  be  agreed  upon,  the  average  business  man  will 
have  his  faith  in  public  administration  raised;  therefore,  all  who 
are  interested  in  social  welfare  through  public  administration  will 
come  closer  to  a  realization  of  their  purposes.  If  such  uniformity 
is  not  measurably  achieved,  the  business  man  will  have  his  doubts 
confirmed,  and  his  resistance  to  social  legislation  will  be  increased. 
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And  rightly,  for  if  we  gain  in  social  welfare  but  dissipate  the  eco- 
nomic resources  of  our  man  power  by  consigning  an  ever-increasing 
number  of  men  to  the  now  almost  intolerable  burden  of  preparing 
reports,  our  social  welfare  may  become  illusory. 

A  committee  constituted  as  is  the  present  is  not  the  appropriate 
one  for  designing  uniform  reports  and  devising  uniform  procedures. 
A  committee  to  do  this  work  should  be  made  up  of  individuals 
whose  every-day  task  is  the  administration  of  the  Act.  But  what 
is  wanted  is  not  a  committee  to  report ;  what  is  needed  is  down-to- 
brass-tacks  cooperation  by  the  authorities. 

The  moneys  collected  are  taxes ;  the  reports  required  are  tax  as 
well  as  information  reports.  It  is  very  appropriate,  therefore,  that 
the  National  Tax  Association  strongly  urge  the  respective  inter- 
ested authorities  of  the  states  and  the  federal  government  to  co- 
operate in  simplifying  and  unifying  the  forms  and  procedures 
through  which  the  Social  Security  Act  taxes  are  collected  and  the 
Act  is  administered. 

In  conclusion,  it  should  be  stated  that  so  far  as  we  have  been 
able  to  learn  three  conferences  of  administrators  have  been  held 
and  others  are  contemplated.  It  is  to  be  hoped  that  out  of  these 
conferences  an  organization  of  administrators  will  emerge,  one  of 
whose  functions  will  be  the  reduction  to  a  minimum  of  the  record 
and  report  burden  on  taxpayers. 

Respectfully  submitted, 

J.  W.  Oliver,  Chairman 
Arundel  Cotter 
Charles  W.  Gerstexberg 
A.  J.  jMaxwell 

J.  W.  Oliver  :  This  report  is  signed  by  myself  as  chairman^ 
r^Ir.  Arundel  Cotter,  I\Ir.  Charles  W.  Gerstenberg,  and  Mr.  A.  J. 
Maxwell.  I  have  been  requested  to  announce  that  Mr.  Jackson, 
whose  name  is  printed  on  the  program  as  a  member  of  this  com- 
mittee, found  it  necessary  to  resign  because  he  did  not  have  time 
to  follow  through  with  us,  nor  could  he  in  all  consciousness,  put 
his  name  on  a  report  of  this  kind  at  this  time. 

In  speaking  of  Mr.  Maxwell's  name  as  appearing  here  as  one 
who  sponsored  this  report,  I  am  also  requested  to  say  that  he  has 
certain  reservations  which  he  will  make  from  the  floor,  if  that  is 
agreeable.  There  are  two  other  points  I  should  like  to  mention 
that  this  committee  did  not  pass  upon  but  feels  should  be  discussed. 
One  is  a  question  raised  by  Mr.  Maxwell  himself,  having  to  do 
with  the  retroactivity  of  the  federal  support  for  recognition  of  what 
the  states  may  do,  having  specially  in  mind  those  states  that  have 
no  legislative  assemblies  during  1936  but  may  pass  suitable  legisla- 
tion  in   1937.     Another   question   that   was   raised,   which   I   would 
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like  to  have  Doctor  Gerstenberg  speak  about,  is  that  the  law  in  itself 
requires  these  bonds  to  be  invested  so  as  to  yield  three  per  cent. 
I  have  nothing  more  to  report,  Mr.  Chairman. 

Chairman  Leser  :  'Sir.  Cooper,  of  Texas,  a  young  man  engaged 
seriously  in  research  work  down  there,  informs  me  that  he  is  going 
to  propound  to  all  the  tax  authorities  in  the  United  States  this 
conundrum :  What  are  the  benefits  of  taxation  ?  I  think  maybe 
the  discussion  that  will  follow  will  throw  some  light  on  it — What 
are  the  benefits  of  taxation  ?  In  other  words,  what  good  is  it, 
anyhow  ? 

Before  starting  the  discussion,  I  want  to  announce  that  a  meeting 
has  been  arranged  for  those  interested  in  the  bank  tax  question, 
on  Wednesday,  at  four  o'clock,  in  the  Riley  Room,  which  is  in  this 
room,  named  so  in  honor  of  James  Whitcomb  Riley. 

Mr.  Koester,  the  reporter,  has  stated  to  me  that  he  has  found 
some  difficulty  in  hearing  all  of  the  proceedings  here,  and  has  re- 
quested that  all  of  those  who  have  occasion  to  speak,  will  turn 
toward  him  if  they  wish  their  remarks  heard,  so  he  may  have  a 
chance  to  record  them. 

The  meeting  is  now  open  to  anyone  who  has  anything  to  say  on 
the  social  security  question. 

Fraxklin  S.  Edmonds  (Pennsylvania)  :  I  would  like  to  make 
some  observations  with  reference  to  these  three  excellent  papers  to 
which  we  have  listened  tonight.  Like  you,  I  have  been  very  much 
impressed  with  the  presentation  of  social  security  by  Mr.  Bane. 
I  regret  very  much  that  I  did  not  know  he  was  speaking  in  Phila- 
delphia, for  if  I  had  known  it  there  would  have  been  one  added  to 
the  audience,  and  several  questions. 

Let  me  remind  him  that  there  is  this  distinction  between  Penn- 
sylvania and  Virginia — Pennsylvania.  Massachusetts  and  \'irginia 
love  local  government  and  have  a  keen  desire  to  maintain  the 
autonomy  of  states  —  when  a  president  was  elected  in  1861  that 
some  people  in  Virginia  did  not  like,  they  said  then  it  was  time  to 
get  out  of  the  union.  When  a  president  was  elected  in  1932  that 
some  people  in  Pennsylvania  did  not  like,  we  did  not  say  anything 
of  the  kind;  we  said  we  would  vote  in  1936. 

Personally,  I  want  to  say  that  I  have  reached  the  conclusion  that 
the  movement  for  old-age  pensions  is  here  to  stay.  I  believe  also 
that  something  along  the  line  of  unemployment  compensation  is 
bound  to  come  in  America.  It  is  not  new  at  all.  There  are  six 
kinds  of  social  relief  given  in  the  Social  Security  Act.  Although 
I  do  not  wish  to  refer  too  much  to  Pennsylvania,  we  had  five  of 
them  in  Pennsylvania  before  the  Social  Security  Act  was  passed ; 
and.  as  a  matter  of  fact,  we  had  one  that  took  care  of  dependent 
children  for  over  twentv  vears.  In  other  words,  this  has  been  a 
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movement  that  has  been  working  gradually  among  the  states,  and 
gradually  there  has  been  worked  out  a  method  of  meeting  it  that 
was  satisfactory  to  the  states'  conditions.  My  own  private  feeling 
is  that  those  who  have  urged  this  blanket  Social  Security  Act  have 
perhaps  fallen  into  the  same  mistake  as  did  some  of  the  friends  of 
prohibition,  some  time  ago.  At  the  time  when  there  was  a  strong 
movement  towards  temperance  or  a  limitation  upon  the  use  of 
strong  drink,  some  people  thought  it  would  be  a  lot  better  to  bring 
it  in  under  the  coverage  of  the  federal  government.  It  did  not 
work.  I  have  some  doubt  as  to  whether  all  of  this  is  going  to  work, 
and  yet,  nevertheless,  I  confess  complete  sympathy  with  it. 

I  want  to  say  also  that  Doctor  Heer  has  directed  our  attention 
today  to  a  most  interesting  proposition.  This  whole  question  of  the 
correlationship  of  federal,  state  and  local  budgets  is  in  my  judg- 
ment the  big  question  before  the  American  people  relating  to  their 
finances,  and  it  would  seem  to  me  that  what  we  need  is  an  orderly 
progress  rather  than  disorderly  progress,  taking  hold  of  some  one 
question  and  trying  to  solve  it  in  accordance  with  our  established 
traditions,  and  then  presently  when  that  question  is  solved,  passing 
to  the  second.  Something  like  that  is  what  we  need.  I  merely  refer 
for  a  moment  to  Doctor  Heer's  paper  because  I  believe  he  has  given 
us  the  hint  of  what  is  the  big  question  in  our  fiscal  policy  before 
the  American  people  today.  Of  course,  it  is  an  old  story  to  say 
to  you  gentlemen  that  in  Great  Britain  at  the  present  time,  one-half 
the  cost  of  the  public  schools  is  borne  entirely  by  the  Imperial 
Treasury,  not  by  the  local  rates ;  that  one-half  of  the  entire  cost  of 
policing  is  borne  by  the  Imperial  Treasury,  not  by  local  govern- 
ment; and  that  all  of  the  cost  of  the  various  social  reforms  em- 
braced in  our  Social  Security  Act,  as  far  as  England  has  them,  are 
borne  by  the  Imperial  Treasury,  with  the  single  exception  of  the 
Queen  Elizabeth  Poor  Rates,  to  which  the  speaker  referred.  I  think 
Elizabeth  was  a  great  queen  in  England.  I  am  not  wholly  con- 
vinced tliat  her  message  to  this  generation  has  ceased  at  the  present 
time. 

I  want  to  say  one  specific  word  with  reference  to  Mr.  Oliver's 
report. 

However  much  we  may  be  interested  in  old-age  pensions,  the 
proposition  to  build  up  in  Washington  a  reserve  of  forty-seven 
billions  of  dollars  within  thirty  or  forty  years'  time  is  silly,  and  it 
ought  to  be  condemned,  and  condemned  in  the  strongest  possible 
terms,  by  every  thinking  man  and  woman  in  this  country. 

When  we  started  old-age  pensions  in  Pennsylvania,  wt  started 
by  putting  the  cost  of  old-age  pensions  on  the  budget  as  annual 
expense.  To  my  mind  that  is  the  only  proper  way  to  meet  it. 
Think  of  a  reserve  of  forty  billions  of  dollars  —  one  shudders  to 
think  of  it,  if  one  can  think  of  it  with  any  degree  of  intelligence — 


DISCUSSION  67 

subject  to  appropriation  clown  at  Washington  by  the  Democrats 
and  Republicans  and  what-do-you-call-them.  It  is  perfectly  silly  to 
think  of  a  fund  of  that  kind  being  built  up  and  then  being  subject 
to  political  domination. 

i  want  to  say,  Mr.  Chairman,  I  have  listened  and  profited  very 
greatly  by  all  of  these  papers,  and  I  certainly  feel  that,  as  time 
goes  on,  we  will  find  these  questions  occurring  again  and  again  in 
our  gatherings.    They  are  big  in  the  public  life  of  America  today. 

Chairman  Leser  :  Before  the  discussion  proceeds,  I  do  want  to 
say  a  word  with  regard  to  Mr.  Edmonds,  the  last  speaker.  There 
is  an  illustration  of  a  man.  The  only  public  office  he  ever  held, 
so  far  as  I  know,  was  that  of  a  member  of  the  legislature  of  Penn- 
sylvania. He  ceased  to  be  that  some  years  ago,  but  he  has  not 
ceased  to  keep  his  interest  in  this  subject,  and  he  has  not  ceased  to 
come  to  these  meetings,  at  great  personal  inconvenience ;  and  I 
expect  he  has  not  ceased  to  arrange  those  attractive  luncheons  in 
New  York  City,  where  he  invites  his  friends  to  the  discussions. 
That  is  something  I  want  you  all  to  emulate.  The  discussion  may 
now  proceed.     Mr.  ]\Iaxwell,  I  recognize. 

Philip  Zoercher:    Tell  him  to  come  up  in  front. 

Chairman  Leser:    You  can  hear  him  over  in  Canada. 

A.  J.  Maxwell  (North  Carolina)  :  Mr.  Chairman  and  Gentle- 
men, I  want  to  ask  permission  of  the  conference  to  make  a  brief 
statement  with  reference  to  this  report.  Incidentally  there  is  a 
slight  misunderstanding  between  Mr.  Oliver  and  myself  with  refer- 
ence to  my  signature  to  this  report.  I  intended  to  indicate  to  him 
that  I  did  not  mean  to  join  in  this  report  further  than  to  join  in 
the  customary  action  of  this  conference  with  respect  to  reports 
presented  to  it,  and  that  is  to  concur  in  the  motion  that  the  report 
be  received  and  printed  in  the  proceedings  of  the  conference. 

I  would  like  to  say  preliminarily  that  I  did  not  have  the  good 
fortune  to  be  able  to  attend  the  meetings  of  this  committee  and  have 
the  benefit  of  the  discussions  that  resulted  in  the  report  that  is 
submitted.  And,  further,  I  do  not  pretend  to  have  made  any  in- 
vestigation, profound  or  otherwise,  of  this  tremendously  important 
subject.  I  do  have  this  view,  however:  some  of  these  views  pre- 
sented in  this  report  are  highly  controversial,  with  respect  to  a 
subject  that  is  highly  controversial,  and  with  such  limited  under- 
standing as  I  have  of  the  question,  I  am  not  at  this  time  prepared 
to  believe  that  the  economists  who  now  attack  the  social  security 
legislation,  and  mainly  with  respect  to  its  actuarial  features,  that 
are  discussed  in  this  report,  are  any  more  sound  in  their  views 
than  the  economists  who  were  advising  congress  preliminary  to  the 
enactment  of  this  legislation. 
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I  am  content  witli  that  statement  to  the  conference  and  will  be 
glad  to  make  the  motion  that  this  report  be  received  and  printed  in 
the  proceedings  of  the  conference. 

J.  W.  Oliver  :  Alay  I  ask  Mr.  ]Maxwell  if  he  will  develop  that 
other  point  about  the  retroactivity. 

A.  J.  Maxwell  :  While  I  did  not  have  the  privilege  of  attending 
the  meetings  of  the  committee,  I  did  suggest  by  letter  their  consid- 
eration of  this  phase  of  the  subject.  As  I  recall,  the  Social  Security 
Act  levies  a  tax  based  on  pay-rolls  for  the  calendar  year  1936. 
Ninety  per  cent  of  that  tax  is  available  to  the  states  which,  in  the 
meantime,  have  enacted  social  security  legislation  which  meets  the 
terms  of  the  Act  and  satisfactory  to  the  federal  officials  charged 
with  the  responsibility  of  administering  it.  The  legislatures  of  a 
great  many  states  have  not  been  in  session  since  this  Act  was 
passed.  It  seems  to  me  a  perfectly  fair  and  reasonable  thing  that 
this  Act  should  be  amended  by  congress  so  as  retroactively  to  give 
to  those  states  who  have  not  yet  had  the  benefit  of  coming  within 
its  provisions,  an  opportunity  to  do  so,  and  states  whose  general 
assemblies  will  meet  next  January,  the  privilege  retroactively  should 
be  extended  to  them  of  participating  in  the  tax  yield  of  the  levy 
for  1936  to  the  same  extent  as  the  states  that  already  have  the 
privilege  of  bringing  themselves  within  the  Act  during  this  year. 

Ch.\irmax  Leser  :  It  would  seem  from  the  gentleman's  remarks 
that  his  reservations  to  this  report  are  about  as  big  as  the  govern- 
ment reservations  in  California. 

Is  there  any  other  discussion  ?  Is  I\Ir.  Saxe.  or  Doctor  Gersten- 
berg  here?  Here  is  your  chance,  gentlemen.  The  limitation  is 
seven  minutes  apiece. 

Franklin  S.  Edmonds  (Pennsylvania)  :  Tvlay  I  ask  Doctor 
Bane  two  questions  ? 

Chairman  Leser  :    You  may,  but  look  out  for  the  answers. 

Franklin  S.  Edmonds:  What  percentage  of  the  workers  in  the 
United  States  would  be  covered  by  the  Unemployment  Insurance 
Act  provided  every  state  accepted  it? 

Frank  B.\ne:  The  figures  on  that  were  estimates;  approxi- 
mately 45  per  cent. 

Franklin  S.  Edmonds:  Tlicn  the  55  per  cent  remaining  would 
receive  no  benefits  whatever  ? 

Frank  Bane:  It  does  not  apply  to  agriculture,  domestic  help 
and  several  other  classes. 

Franklin  S.  Edmonds:  I  have  heard  it  stated  that  if  this  Social 
Security  Act  had  been  passed,  I  think,  in  1922  and  accepted  by  all 
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of  the  states  then,  and  then  there  had  come  upon  us  the  depression 
in  1929,  that  by  1931  the  funds  for  unemployment  compensation 
would  have  been  exhausted.     Is  that  correct  ? 

Frank  Bane:    I  don't  know. 

Franklin  S.  Edmonds:    I  heard  Governor  Winant  say  that. 

Frank  Bane:    That  is  an  estimate,  again. 

Franklin  S.  Edmonds:  As  a  matter  of  fact,  if  those  two  state- 
ments I  have  made  be  not  questioned  as  authentic  or  as  valid,  it 
would  really  seem  that  the  protection  that  is  afforded  by  this  Act 
is  of  very  minor  and  incidental  degree  at  this  time. 

Frank  Bane:  I  agree  heartily  if  your  contention  is  that  un- 
employment compensation  does  not  afford  protection  for  the  unem- 
ployed worker  for  a  protracted  period  of  unemployment.  Then  I 
agree  most  heartily. 

Franklin  S.  Edmonds:  In  talking  with  workers  it  seems  to 
me  they  have  a  very  false  notion  of  the  situation. 

Frank  Bane:  I  mentioned  in  discussion  that  unemployment 
compensation,  sometimes  called  unemployment  insurance,  is  not  in- 
surance against  unemployment.  It  is  merely  a  cushion  for  a  limited 
period  of  time  against  having  to  go  on  relief  rolls.  Generally 
speaking,  for  a  period  running  from  13  to  20  weeks,  a  worker  draws 
approximately  half  of  what  his  wage  was.  At  the  expiration  of 
that  time  he  ceases  to  draw  any  more.  We  had  that  situation  in 
New  England.  In  the  preesnt  depression  workers  became  unem- 
ployed and  their  benefits  ran  out. 

Franklin  S.  Edmonds:  Not  to  question  your  sincerity  at  all, 
it  does  seem  to  me  that  the  questions  I  have  asked  are  distinctly 
relevant.  After  all,  the  American  people  are  to  be  called  upon  to 
pay  tlic  enormous  sum  of  money  that  is  contributed  and  would  like 
to  know  just  how  much  benefit  they  are  going  to  get. 

Frank  Bane:  In  every  state  that  has  passed  an  unemployment 
compensation  act,  the  worker  knows  exactly  how  much  he  is  going 
to  get ;  he  knows  the  percentage  of  his  wage  that  he  is  going  to 
get ;  he  knows  the  number  of  weeks  that  he  can  draw  this  percent- 
age of  wage ;  there  is  no  uncertainty,  so  far  as  unemployment  com- 
pensation is  concerned,  in  the  mind  of  the  worker  as  to  what  he 
is  entitled  to  in  the  way  of  benefits,  and  what  he  is  not  entitled  to. 

Chairman  Leser  :  Any  other  conundrums?  In  answer  to  my 
last  challenge,  Mr.  Zoercher  will  speak. 

Philip  Zoercher:  Those  of  you  who  liave  attended  national 
tax  conferences  for  years  know  that  I  always  insist  that  when  your 
program   says   eight   o'clock,   it   means   eight  o'clock.     When   your 
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school  supervisor  rings  for  the  children  to  be  in  school,  they  are 
supposed  to  be  there,  or  are  marked  tardy. 

Chairman  Leser:  Why  didn't  you  have  the  governor  here  at 
eight  o'clock. 

Philip  Zoercher:  Well,  he  was  here;  he  was  out  there  waiting. 
I  was  detained  back  there  in  a  corner  of  the  room,  and  then  I  forgot 
the  mallet  here,  and  I  had  to  run  upstairs  to  get  it.  I  got  down 
just  in  time  and  the  governor  was  here.  He  had  been  here  on  time 
and  we  were  only  two  minutes  late ;  but,  how  many  of  you  were 
here  at  eight  o'clock?  There  were  only  a  few.  I  want  to  say  just 
this — and  it  is  said  in  all  kindness  about  you  who  come  here  to  attend 
this  conference ;  tomorrow  morning  the  meeting  will  begin  at  nine- 
thirty.  Please  be  here  at  that  time,  and  be  here  tomorrow  after- 
noon at  whatever  the  scheduled  hour  is,  and  let  us  make  that  part 
of  our  work  here  in  the  city  during  this  conference.  I  will  cer- 
tainly appreciate  it  if  you  do  that  here. 

Martin  Saxe  (New  York)  :  I  want  to  point  out  with  regret 
that  in  view  of  Mr.  Zoercher's  insistence  on  promptness,  we  will 
have  to  refer  to  him  after  this  conference  as  the  late  president. 

Chairman  Leser  :  1  don't  believe  you  know  that  in  his  early  life 
he  was  a  school  teacher. 

Harley  L.  Lutz  (Xew  Jersey)  :  ]May  I  ask  ^Iv.  Bane  a  ques- 
tion ?  I  am  asking  this  question  because  I  am  not  sure  that  I  got 
entirely  accurately  something  you  were  saying  at  the  point  of  your 
remarks  where  you  were  referring  to  the  reserve.  My  understand- 
ing was  that  you  made  a  statement  to  the  effect  that  in  connection 
with  the  reserve,  the  people  of  the  country  had  a  choice  between 
paying  lighter  taxes  now  and  heavier  taxes  later  on.  The  implica- 
tion I  got  was  that  if  there  were  no  reserve,  there  would  be  heavier 
taxes  later  on.  Would  you  elaborate  that  please,  and  show  us  how 
such  reserve  would  tend  to  lighten  the  taxes  ? 

Frank  Bane:  My  friends  the  economists,  of  whom  I  do  not 
happen  to  be  one,  elaborated  at  length  to  the  Committee  on  Eco- 
nomic Security  two  methods  of  handling  this  problem ;  a  tax  system 
which  would  start  with  a  low  tax  and  would  gradually  rise,  or  a 
tax  system  that  would  start  with  a  low  tax,  go  up  to  a  certain  point 
and  stop,  plus  building  up  during  that  period  of  reserve.  There 
seems  to  be  two  lines  of  thought :  a  tax  system  which  will  build 
up  a  reserve  or  a  pay-as-you-go  system  wherein  the  tax,  in  years  to 
come,  may  be  higher. 

Harley  L.  Lutz:  Would  you  l)c  willing  to  exi)lain  to  the  con- 
ference briefly  just  how  the  large  reserve  will  contribute  to  lower 
taxation  in  the  future  ? 
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Frank  Bane:  I  should  imagine  that  a  reserve  which  you  have 
on  hand,  carried  over  a  period  of  years,  would  perhaps,  having  the 
money  in  the  treasury,  make  it  unnecessary  to  lay  increased  amounts 
to  secure  funds  to  pay  benefits  as  they  gradually  rise  over  a  period 
of  years. 

Harley  L.  Lutz  :  Is  it  your  idea  that  in  1980  there  will  be 
forty-seven  billions  of  dollars  in  the  treasury  ? 

F"rank  Bane:  I  have  my  very  serious  doubts;  not  in  the  treas- 
ury in  a  given  spot,  any  such  thing  as  forty-seven  billions. 

Harley  L.  Lutz:  Isn't  it  true  that  forty-seven  billions  will  not 
mean  any  reduction  in  the  tax  cost  of  carrying  on  the  program  in 
1980  or  any  other  year? 

Frank  Bane:   I  don't  know.     Do  you? 

Harley  L.  Lutz  :   Yes,  sir. 

Frank  Bane:   What  is  it? 

Harley  L.  Lutz  :    I  don't  think  it  will. 

Frank  Bane  :    You  think  the  taxes  will  go  on  just  the  same. 

Harley  L.  Lutz  :  Let  us  take  this  sort  of  illustration :  Suppose 
in  1980  the  officer  in  charge  of  the  Old  Age  Pension  or  Old  Age 
Fund  puts  up  this  sort  of  statement,  the  amount  that  must  be  paid 
in  that  year  we  will  assume  is  four  billion  dollars ;  now  we  have 
as  assets  in  the  Old  Age  Pension  reserve  account,  we  will  say, 
thirty-seven  billion  dollars  for  old-age  security.  As  an  accountant, 
he  will  set  up  a  statement  which  would  be  on  paper  perfectly 
accurate.  He  would  first  put  down  earnings  of  the  reserve  fund, 
$1,400,000,000,  being  approximately  three  per  cent  on  forty-seven 
billions  of  dollars,  and  an  amount  to  be  raised  by  taxation  of 
$2,600,000,000,  total  requirements  $4,000,000,000.  I  think  the  point 
at  which  most  people  and  possibly  the  committee  fell  into  error 
was  this:  That  they  thought  of  $47,000,000,000  in  the  same  way 
that  any  group  of  citizens  might  think  of  a  reserve  fund.  Even  an 
insurance  company,  which  has  to  provide  at  most  for  only  a  few 
million  out  of  one  hundred  and  twenty  millions,  has  to  carry  prom- 
ises to  pay,  in  the  form  of  bonds,  as  part  of  its  reserve.  That  simply 
means  that  the  rest  of  the  country  is  working  for  those  particular 
policy-holders  and  paying  that  interest  on  those  bonds ;  but  when 
you  take  the  people  as  a  whole,  attempting  to  insure  themselves, 
and  carrying  forty-seven  billion  dollars  of  their  own  bonds,  the 
only  way  the  bonds  can  provide  any  earnings  for  the  fund  will  be 
out  of  taxation  in  the  year  1980,  so  that  we  shall  have  $4,000,000,000 
in  taxes  to  pay  in  1980  and  we  shall  have  $4,000,000,000  to  pay  if 
there  were  nothing  in  the  fund. 
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Frank  Bane:  I  note  you  said  that  insurance  companies  operate 
on  somewhat  the  same  principles.  That  is  true,  probably,  because 
quite  a  number  of  insurance  representatives  were  on  that  committee. 

Harley  L,  Lutz  :  I  was  going  to  ask  you  if  you  were  in  accord — 
perhaps  I  am  misinformed  —  in  saying  that  the  expert  advisers  of 
the  committee  recommended  a  large  reserve  fund? 

Frank  Bane:    I  think  the  majority  of  them  did  not. 

Harley  L.  Lutz  :  I  rather  got  the  impression  from  one  of  my 
colleagues  that  the  so-called  expert  group  were  decidedly  unfavor- 
able and  that  the  change  was  made  at  the  insistence  of  the  treasury 
department,  for  reasons  which  I  can  imagine. 

Clarence  A.  Jackson  (Indiana)  :  I  do  not  intend  to  take  up 
much  of  your  time.  Being  an  official  in  Indiana,  I  asked  that  my 
name  be  taken  ofif  the  report.  The  gentleman  from  Pennsylvania 
raised  a  question  in  my  mind  and  I  wonder  if  some  of  you  would 
care  to  hear  about  our  plan.  In  my  judgment,  with  a  properly 
drawn  compensation  law,  the  payments  do  not  go  on  forever.  For 
instance,  in  Indiana,  when  the  employer's  reserve  reaches  a  point 
of  ten  per  cent,  his  rates  go  down.  When  it  reaches  17  per  cent, 
he  ceases  paying  entirely ;  and  the  federal  government  has  ruled 
that  if  they  cease  paying  in  the  state,  they  receive  that  credit  just 
as  if  they  had  paid,  in  respect  to  their  federal  tax.  Our  argument 
in  Indiana  is  that  a  great  number  of  employers,  particularly  in  the 
small  group,  will,  as  soon  as  it  is  permitted,  in  about  three  years, 
either  go  down  to  a  much  lower  rate  or  cease  paying  entirely,  until 
such  time  as  their  reserve  would  be  weakened,  and  then  they  would 
have  to  contribute  again.  You  cannot  set  down  on  paper  that  this 
is  going  on  forever  and  forever,  and  you  must  consider  that  they 
have  two  years  so  far  as  that  particular  fund  is  concerned. 

Another  thought  that  might  be  of  interest  is,  in  Indiana  we  an- 
ticipate the  maximum  collection  in  any  one  year  is  going  to  be 
$20,000,000.  That  would  be  a  very  small  percentage  of  the  amount 
that  people  in  Indiana  are  paying,  let  alone  accident,  fire,  health 
and  all  the  other  types  of  insurance;  and  in  Indiana,  where  we 
have  the  reserve  type  plus  the  pool  type,  we  felt,  and  most  of  the 
contributors  felt,  that  it  is  an  insurance;  and,  as  Mr.  Bane  said, 
the  employees  must  be  educated  about  working  periods,  and  that 
the  maximum  they  can  receive  is  15  weeks  during  this  transition 
period.  I  think  probably  with  this  discussion  here  into  the  billions, 
that  it  may  be  worth  while  to  inject  the  fact  that  in  a  properly 
drawn  law  the  payments  will  cease  so  far  as  lots  and  lots  of  con- 
tributors are  concerned. 

Franklin  S.  Edmonds:  Under  your  plan,  how  much  of  your 
tax  goes  into  the  individual  employer's  reserve,  and  how  much  into 
the  general  pool. 
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Claren'CE  a.  Jackson  :  Five-sixths  to  the  employer's  and  one- 
sixth  to  the  general  pool. 

Franklin  S.  Edmonds:  And  do  you  find  that  eni)ug]i  to  carry 
your  industries  in  which  there  is  probably  a  greater  labor  turnover  ? 

Clarence  A.  Jackson  :  We  don't  know ;  that  is  a  matter  for 
those  who  framed  the  law.  We  started  collecting  in  April.  It  may 
interest  you  to  know  that  the  Indiana  committee  sought  the  aid  of 
the  General  Electric  Company,  which  has  had  a  very  successful 
unemployment  man,  Mr.  Frank  Cliff.  He  is  coming  to  Indianapolis 
again  next  Monday  to  check  some  things  we  are  uncertain  about. 
He  was  here  for  weeks  and  helped  draft  the  Indiana  law,  based  on 
the  plan  used  successfully  by  the  General  Electric  Company.  Whether 
or  not  it  will  work  out  remains  to  be  seen.  The  idea  of  that  law 
is  to  stabilize  employment.  By  stabilizing  his  own  employment,  the 
employer  saves  his  reserve,  and  consequently  we  believe  we  are 
going  to  have  splendid  results  with  the  plan  in  Indiana,  because 
every  time  an  employer  lays  off  anybody  he  is  penalized  to  that 
extent. 

Ray  L.  Riley  (California)  :  Did  I  understand  you  to  say  that 
those  states  which  do  not  enact  unemployment  insurance  are  not 
subject  to  this  tax  by  the  federal  government? 

Frank  Bane:    I  never  said  any  such  thing. 

Ray  L.  Riley  :    Then  I  didn't  understand  you. 

Frank  Bane:  All  employers  must  pay  the  payroll  tax.  In  those 
states  that  do  enact  unemployment  compensation  acts,  the  employers 
have  a  right  to  credit  up  to  90  per  cent  of  all  unemployment  com- 
pensation funds  which  are  paid  to  their  state. 

Franklin  S.  Edmonds:  I  like  this  Indiana  plan;  I  think  it 
contains  the  right  spirit  for  an  industrial  state.  How  many  states 
have  this  plan  ? 

Frank  Bane:  There  are  sixteen  states  that  have  adopted  un- 
employment compensation,  nine  of  them  have  a  reserve  plan  or  a 
modified  reserve  plan.  Now,  this  is  a  modified  reserve  plan,  a  cer- 
tain reserve  and  a  certain  percentage  for  the  pool.  Some  others 
have  a  straight  pool  plan. 

Clarence  A.  Jackson  :  Some  states  provide  for  merit  rating, 
and  the  commission  or  administrative  agent  is  mandated  to  report 
to  the  legislature  at  a  certain  time,  with  a  recommendation  for 
either  the  reserve  or  merit  rating  plan.  Those  industries  which  do 
stabilize  are  rewarded  to  some  extent. 

J.  W.  Oliver  :  Mr.  Bane  made  the  statement  that  there  are  six- 
teen  states   that   have   adopted   unemployment   compensation.      We 
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referred  to  only  fifteen  in  our  report.  The  law  in  the  state  of 
Washington  was  declared  invalid,  but  I  believe  it  was  due  to  only 
a  technicality. 

Leo  !Mattersdorf  (New  York)  :  In  the  Federal  Social  Security 
Act  it  seems  to  me  there  are  two  injustices,  one  in  the  Act  itself 
and  the  other  possibly  in  the  interpretation  put  upon  cetrain  pro- 
visions by  the  commissioner  of  internal  revenue.  The  provision 
which  it  seems  it  is  possible  the  commissioner  of  internal  revenue 
has  misinterpreted  is,  for  instance,  in  New  York  we  have  a  tax 
levied  on  domestic  servants,  if  an  individual  has  four  or  more  in 
his  employ.  If  that  individual  is  also  engaged  in  business  and  has 
eight  or  more  employees,  he  pays  a  tax  on  the  employees  and  on 
his  servants.  Under  the  interpretation  of  the  federal  law,  as  made 
by  the  commissioner  in  his  regulations,  credit  will  only  be  given 
for  the  employees  he  has  in  his  business  provided  those  employees 
are  taxed  to  the  employer  under  the  unemployment  insurance  pro- 
vision of  the  Social  Security  Act. 

If  the  purpose  of  the  Act  is  to  encourage  the  states  to  adopt 
unemployment  insurance,  it  seems  highly  unfair  that  an  individual 
who  has  to  pay  a  contribution  for  his  domestic  servants,  who  are 
not  subject  to  a  tax  under  the  federal  Act,  should  be  excluded  from 
the  credit. 

The  other  provision  is  in  the  law  itself,  which  provides  that  all 
returns  under  Title  9  of  Unemployment  Insurance  shall  be  due  on 
January  31st,  and  that  no  credit  shall  be  allowed  for  the  year  in 
which  the  return  is  filed  prior  to  the  filing  of  the  return  all  the 
states'  contributions  for  that  year  have  been  met.  It  seems  illogical 
from  every  point  of  view  that  such  a  provision  should  have  been 
put  into  the  act.  There  are  many  cases  where  through  error  or 
otherwise  an  individual  or  corporation  may  omit  to  make  payment 
with  respect  to  certain  individuals.  There  are  many  questions  in- 
volved as  to  who  is  taxable  and  who  should  pay  the  tax.  For 
instance,  many  department  stores  have  demonstrators  who  are  hired 
by  wholesalers  and  manufacturers,  and  question  has  already  arisen 
regarding  who  should  pay  the  contributions  in  such  cases.  Now,  if 
a  mistake  is  made  and  a  contribution  is  levied  in  1937  by  a  state 
against  an  individual  or  corporation,  because  of  the  fact  that  a 
misinterpretation  by  that  individual  has  been  placed  on  the  state  act, 
he  is  penalized  and  does  not  get  the  federal  credit.  I  think  a  pro- 
vision of  that  kind  should  be  remedied.  Nothing  is  lost  to  the 
federal  government  in  the  final  analysis. 

Ch.mrmax  Lkser:  Mr.  Bane,  you  take  notice  of  that  and  have 
those  things  remedied. 

Roy  Blakev  (District  of  Columbia)  :  I  am  not  thoroughly 
familiar  with  all  the  provisions  of  the  Social  Security  Act  and  I 
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may  be  overlooking  the  point.  Concerning  the  point  Professor  Lutz 
raised  a  while  ago,  as  to  whether  we  would  not  be  paying  just  the 
same  tax  in  1980,  whether  we  have  a  reserve  fund  or  not,  it  seems 
to  me  his  point  is  technically  correct,  so  far  as  the  total  amount  of 
taxes  is  concerned.  The  difference  is  that  the  general  taxpayer 
pays  the  tax  in  one  case,  whereas  in  the  other  case  the  taxes  are 
paid — they  are  not  really  taxes,  they  are  insurance  premiums — by 
the  class  that  is  being  insured,  so,  if  I  understand  the  arrangement, 
that  is  the  difference.  In  other  words,  those  who  contribute  to  this 
insurance  fund  contribute  in  one  case,  and  in  the  other  case  the 
general  taxpayer  pays  it.     Isn't  that  correct,  Mr.  Bane  ? 

Frank  Bane:    What  do  you  think  about  that,  Mr.  Lutz? 

Harley  L.  Lutz  :  A  rose  by  any  other  name  smells  as  sweet. 
By  virtue  of  the  Social  Security  Act  they  will  succeed  in  accom- 
plishing one  thing  which  I  supposed  I  would  never  see  in  this 
country,  an  income  tax  levied  on  25,000,000  American  citizens. 
That,  of  course,  in  effect,  is  what  the  tax  on  wages  up  to  $3,000  is. 
It  is  a  very  interesting  kind  of  income  tax.  I  think  we  might  very 
well  consider  it  a  tax  on  the  entire  income  up  to  $3,000,  with  no 
deductions,  no  exemptions,  no  credit  of  any  sort. 

Frank  Bane:    A  tax  for  a  particular  purpose. 

Harley  L.  Lutz  :  The  Act  doesn't  say  what  the  purpose  is. 
I  think  it  might  be  pointed  out  that  the  greatest  care  that  the  drafts- 
men were  capable  of  exercising  should  have  been  used  in  framing 
that  Act. 

Roy  Blakey  :  I  think  we  will  all  have  to  admit  the  danger  of 
having  a  very,  very  large  reserve,  but,  for  the  purpose  of  argument, 
if  we  are  going  to  assume  that  we  can  have  a  reserve,  and  it  can 
be  honestly  managed,  it  seems  to  me  that  is  an  insurance  premium 
and  should  not  be  spoken  of  as  a  regular  tax,  and  that  the  payment 
of  it  by  those  who  are  to  receive  it  has  certain  economical  benefits 
attached.  In  other  words,  they  are  not  going  to  ask  for  insurance 
so  much  or  in  such  large  amounts  if  they  think  the  general  taxpayer 
is  paying  for  it.  I  think  that  point  should  be  taken  into  considera- 
tion, although  we  will  all  admit,  as  I  say,  the  dangers  of  trust  funds 
or  whatever  they  may  be  called.  I  think  we  should  not  call  the 
two  things  taxes  in  just  e.xactly  the  same  category,  but  insurance 
premiums  and  taxes. 

Chairman  Leser:  Gentlemen,  it  may  be  treason  for  me  to  say 
so,  but  I  am  willing  to  say  here,  publicly,  that  insofar  as  I  am  con- 
cerned, I  am  not  going  to  pay  a  damn  cent  in  1980.  Now,  Mr. 
Query,  has  an  announcement  to  make,  or  possibly  a  query. 

Secretary  Query  :  I  have  been  requested  to  make  one  or  two 
announcements  after  this  discussion  is  finished. 
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Voice  :    It  is  over. 

Chairman  Leser:    It  is  over. 

Secretary  Query  :  I  want  to  call  to  the  attention  of  the  dele- 
gations that  no  names  have  been  furnished  to  nie  to  serve  as  mem- 
bers of  the  resolutions  committee.  It  is  going  to  be  necessary  for 
Mr.  Zoercher  to  make  appointments  from  those  registered  from  each 
state  unless  each  delegation  hands  me  the  name  of  their  member  of 
the  resolutions  committee. 

Ch.mrman  Leser  :    Maybe  some  are  ready  right  now. 

Secretary  Query  :  We  have  had  several  inquiries  at  the  desk 
for  persons  whom  I  am  sure  are  in  this  room,  but  who  have  not 
registered.  We  would  like  very  much  for  all  of  those  in  attendance 
upon  this  conference,  whether  you  are  an  officially  appointed  dele- 
gate or  otherwise,  to  enroll  at  the  registration  desk.  I  will  say 
most  positively  that  no  charge  will  be  made  for  putting  your  name 
on  a  card  and  giving  us  your  address  and  your  hotel  room. 

Mr.  Thomas,  chairman  of  the  Committee  on  Homestead  Tax 
Exemptions  round  table  has  announced  a  meeting  for  his  round  table 
tomorrow  afternoon  at  four  o'clock.  The  place  of  meeting  will  be 
announced  in  the  morning.  I  would  like  to  hear  a  like  announce- 
ment from  the  chairmen  of  the  three  other  committees,  if  they  expect 
to  continue  their  round  tables  tomorrow. 

Franklin  S.  Edmonds:  Will  you  announce  that  the  delegation 
from  Pennsylvania  are  asked  to  meet  in  that  corner  immediately 
after  this  session. 

Simeon  E.  Leland  (Illinois)  :  And  the  delegates  from  Illinois 
will  meet  in  this  corner. 

Harley  L.  Lutz:  I  think  as  a  tax  administrator  of  long  stand- 
ing, it  is  in  rather  poor  form  to  indicate  what  is  wrong  with  the 
taxation.     It  is  because  you  are  so  willing  to  let  the  other  fellow  go. 

Chairman  Leser  :  I  am  simply  carrying  out  the  old  idea  that 
a  tax  is  a  good  deal  like  a  boil,  the  best  place  to  have  it  is  on  the 
other  fellow's  neck. 

Now,  if  there  is  nothing  further,  the  meeting  is  adjourned. 

(Adjournment) 


FOURTH  SESSION 
Tuesday,  September  29,  1936—9:30  A.  M. 

Chairman  Zoercher:  We  have  for  our  presiding  officer  this 
morning  a  man  who  has  taken  a  great  deal  of  interest  in  the  ques- 
tion of  taxation.  Those  of  us  who  have  attended  these  conferences 
many  years  have  always  found  him  ready  to  give  whatever  assist- 
ance he  could.  It  gives  me  great  pleasure  to  present  to  you  Doctor 
Gerstenberg  of  Prentice-Hall,  New  York  City. 

Charles  W.  Gerstenberg,  presiding. 

Chair^ian  Gerstenberg:  We  had  a  very  pleasant  program  last 
night  and  we  hope  it  may  be  continued  this  morning.  The  papers 
are  all  interesting  and  will,  I  know,  engage  your  attention.  Those 
of  you  who  attended  the  meeting  in  Oklahoma  City  last  year  re- 
member that  Mr.  Manning,  of  the  Library  of  Congress,  made  the 
remark  that  at  the  conference  at  Phoenix,  Arizona,  in  1933 — and, 
of  course,  1933  was  an  odd  year — he  gave  you  the  new  tax  laws  at 
the  rate  of  50  per  minute.  There  were  a  thousand  different  laws 
that  year — twenty  minutes  allowed  and  fifty  per  minute. 

In  the  even  year,  which  is  a  light  legislative  year,  at  Boston,  he 
said  he  gave  them  at  the  rate  of  25  per  minute,  and  this  evening 
you  are  to  get  them  at  the  rate  of  70  per  minute.  Last  year  there 
were  1400  new  tax  laws.  Remember  that  the  Good  Book  says  that 
of  the  making  of  many  books  there  is  no  end,  and  much  study  is  a 
weariness  of  the  flesh.  Now,  of  the  making  of  many  tax  laws, 
there  is  no  end,  and  most  of  them  are  a  pain  in  the  neck.  I  have 
great  pleasure  in  introducing  to  you  first,  this  morning,  Mr.  Ray- 
mond Manning,  of  the  Library  of  Congress.  You  will  remember 
that  his  work  is  to  keep  Congress  informed  of  what  is  being  done 
by  the  states,  and  the  subdivisions  of  the  states ;  and  while  we  are 
on  that  subject,  we  may  say  that  he  has  to  look  out  for  182,000 
babies  in  doing  that  job — 182,000  separate  taxing  divisions.  All  of 
them  are  carefully  nursed  by  Mr.  Manning,  and  he  will  let  you  see 
the  prettiest  of  them  this  morning.  I  take  great  pleasure  in  intro- 
ducing Mr.  Manning  of  Washington. 

Raymond  E.  Manning  (District  of  Columbia)  :  Members  of 
the  conference,  I  didn't  make  any  computation  as  to  what  the  rate 
would  be  this  year,  but  I  will  say  that  there  were  about  400  tax 
laws,  and  in  twenty  minutes  that  would  be  about  20  per  minute. 

(77) 
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STATE  TAX  LEGISLATION,  1936 

RAYMOND   E.    MANNING 
Washington,  D.  C. 

Legislatures  in  twenty-four  states  met  during  1936  and  enacted 
approximately  400  tax  laws.  They  adopted  27  new  taxes,  15  rate 
increases,  3  rate  reductions,  and  abolished  3  taxes.  In  a  number  of 
other  cases  temporary  rate  increases  scheduled  to  expire,  were 
continued. 

The  tax  legislation  of  the  year  can  hardly  be  characterized  as 
distinctive  or  really  important  from  a  nation-wide  point  of  view. 
Repeal  of  the  sales  tax  in  Kentucky,  expiration  of  the  gross  receipts 
tax  in  Maryland,  the  thorough-going  revision  of  the  whole  tax 
structure  in  Kentucky,  and  the  temporary  rate  increases  in  Penn- 
sylvania, are  about  the  only  highlights. 

Investigations 

Official  groups  to  study  new  sources  of  revenue  are  created  or 
authorized  by  Indiana,  Pennsylvania,  and  Virginia.  Indiana  also 
provides  for  a  standing  committee  on  interstate  cooperation,  uni- 
formity in  tax  legislation  being  designated  as  one  of  its  principal 
ends.  The  life  of  the  temporary  commission  on  tax  law  revision  in 
New  York  is  continued  for  another  year. 

State  Taxes  on  Federal  Property,  Corporations,  etc. 

The  new  federal  agencies  established  by  recent  sessions  of  Con- 
gress, bring  up  old  problems  of  power  and  policy  in  matters  of  state 
taxation.  There  is  first  the  question  whether  or  not  they  perform 
essential  governmental  functions,  and,  if  they  do  not,  there  is  then 
the  matter  of  policy  in  determining  whether  or  not  to  apply  the 
state  power  of  taxation. 

Federal  approaches  to  the  problem  may  be  found  in  agreements 
with  states  and  local  units  for  a  contract  sum  to  be  paid  in  lieu  of 
taxes ;  such  agreements  are  authorized  by  two  1936  acts  of  Congress. 
The  acts  relate  to  resettlement,  rural  rehabilitation,  low-cost  hous- 
ing, and  slum  clearance  projects.  The  sums  agreed  upon  are  to  be 
based  on  the  cost  of  public  or  municipal  services  to  be  supplied  for 
the  benefit  of  the  projects,  but  taking  into  consideration  benefits  to 
be  derived  by  the  states  and  local  units  from  them. 

Instances  of  state  taxation  affecting  the  United  States  are  found 
in  several  1936  acts.  In  Massachusetts,  the  exemption  to  United 
States  property  is  limited  to  that  used  for  an  essential  governmental 
function.  A  South  Carolina  act  repeals  a  portion  of  a  1935  law 
that  exempted  the  South  Carolina  rural  rehabilitation  corporation 
and   its   property   from   taxation.      In    Mississippi,   the   income   tax 
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exemption  to  federal  employees  is  limited  to  those  employees  ".  .  . 
immune  from  state  taxation  under  Federal  law.  .  .  ." 

A  more  conciliatory  tone  is  found  in  other  laws  of  South  Caro- 
lina and  Virginia  which  exempt  preferred  bank  stock  owned  by 
certain  federal  agencies,  and  in  a  late  1935  Oregon  law  under  which 
corporations  whose  stock  is  owned  by  the  United  States  are  exempt 
from  the  annual  license  fee.  By  another  Virginia  act,  foreign 
corporations  whose  principal  business  is  the  making  of  loans  on 
mortgages,  etc.,  and  whose  stock  is  owned  by  the  United  States, 
shall  pay  $50  for  a  certificate  of  authority. 

Payroll  Taxes 

The  federal  social  security  act  stimulated  the  unemployment  com- 
pensation movement  in  the  states.  The  reason  lies  in  the  fact  that 
the  federal  law  levying  a  payroll  tax  on  employers  allows  a  90  per 
cent  credit  for  payments  made  to  the  states  for  a  similar  purpose. 
The  rates  under  the  federal  law  are  1  per  cent  in  1936,  2  per  cent 
in  1937,  and  3  per  cent  in  1938  and  thereafter. 

By  September  20,  1936,  14  states  had  provided  for  payroll  taxes, 
6  of  which  were  inaugurated  by  1936  laws — Idaho,  Indiana,  Mis- 
sissippi, Rhode  Island,  South  Carolina,  Utah.  The  rates  in  some 
states  are  90  per  cent  of  the  federal  rates,  and  in  others  they  are 
slightly  higher.  In  addition,  the  1936  Indiana  and  Rhode  Island 
acts  levy  taxes  on  employees  at  the  rates  of  1  per  cent  and  1^^ 
per  cent,  respectively. 

Gross  Income  and  General  Sales  Taxes 

Counter  to  the  trend  of  the  last  few  years,  there  has  been  a 
decline  over  a  12-month  period  in  the  number  of  states  having  a 
general  sales  tax.  New  Jersey  repealed  its  law  late  last  year, 
Kentucky  enacted  a  repeal  in  1936,  and  Maryland  permitted  its 
gross  receipts  tax  law  to  expire  by  its  own  terms  at  the  end  of  last 
March.  An  Oregon  law  adopted  toward  the  close  of  1935  was  re- 
jected on  referendum  in  1936. 

Louisiana,  the  only  state  to  join  the  list  of  sales  tax  states  during 
1936,  imposes  a  2  per  cent  tax  on  retail  sales  of  tangible  personal 
property ;  it  is  to  be  collected  from  the  consumer.  There  are  numer- 
ous exemptions,  including  many  foods,  tobacco,  inexpensive  clothing, 
farm  equipment  and  accessories,  etc.  The  Ohio  sales  tax  was  con- 
tinued until  March  31,  1937. 

One  rate  increase  is  recorded — Oklahoma.  In  that  state,  through 
the  initiative,  the  existing  1  per  cent  levy  was  increased  to  2  per 
cent  until  July  1,  1937,  when  the  entire  law  is  scheduled  to  expire. 

In  Mississippi,  the  law  was  amended  to  require  merchants  to 
collect  the  tax  from  customers,  and  to  permit  the  issuance  of  tokens. 
Doubt  as  to  the  constitutionality  of  this  measure  engendered  a  con- 
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stitutional  amendment  to  permit  such  a  course ;  the  amendment  will 
be  voted  on  in  November. 

Supplemental  to  the  sales  taxes,  and  in  aid  of  their  enforcement, 
are  the  so-called  "  use  "  taxes  on  the  storage,  use,  or  other  con- 
sumption of  tangible  personal  property  which  has  escaped  a  sales 
tax.  Such  taxes  were  adopted  in  Ohio  late  in  1935  and  in  Colorado 
during  1936. 

The  forerunner  of  the  "  use  "  tax  was  a  special  levy  on  auto- 
mobiles at  registration  or  on  issuance  of  a  certificate  of  title.  The 
purpose  of  such  a  levy  was  to  prevent  avoidance  of  the  sales  tax  by 
purchases  outside  the  state.  It  is  interesting  to  note  that  the  special 
levies  on  automobiles  in  Kentucky  and  Maryland  have  been  con- 
tinued, notwithstanding  the  termination  of  the  general  taxes;  the 
rates  are  3  per  cent  and  1  per  cent,  respectively. 

Gasoline  Tax 

Temporary  gasoline  tax  increases  already  in  existence  were  con- 
tinued in  Massachusetts,  New  Hampshire,  New  York,  and  Ohio 
(late  1935  law).  It  should  be  noted,  however,  that  only  one  of 
New  York's  temporary  increases  was  continued,  the  rate  in  effect 
thus  being  dropped  from  4  cents  to  3  cents.  A  state-wide  2-cent 
parish  tax  is  imposed  in  Louisiana  to  take  the  place  of  levies  for- 
merly authorized. 

Diesel  fuel  is  included  within  the  terms  of  laws  in  Kentucky,  New 
Jersey,  and  New  York. 

Clarification  in  the  terms  of  the  law,  and  provisions  for  better 
administration,  may  be  found  in  Kentucky,  Louisiana,  Massachu- 
setts, and  Mississippi.  The  last  named  state  has  set  up  a  com- 
mittee to  investigate  evasion,  administration,  etc. 

The  dedication  of  gasoline  revenues  for  non-highway  purposes 
proceeds  apace.  A  number  of  laws  this  year  continue  or  increase 
this  practice. 

Alcoholic  Bever.\ges 

Three  states  imposed  new  important  liquor  taxes  in  1936 — Ken- 
tucky, Maryland,  and  Pennsylvania.  The  Maryland  law  taxes  beer 
at  2  7/16  cents  per  gallon  and  imposes  a  floor  tax  on  whiskey  at 
5  cents  per  gallon.  The  Kentucky  law  taxes  beer  at  $1.50  (formerly 
$1.25)  per  barrel,  wine  and  spirits  at  $0.25  and  $1.04  per  gallon, 
respectively.  Special  rates  are  fixed  in  Kentucky  for  small  con- 
tainers of  spirits,  7  cents  being  imposed  on  half-pints  and  2  cents 
for  not  over  2  ounces.  Two  separate  taxes  are  imposed  in  Penn- 
sylvania, the  first  being  10  per  cent  on  liquor  sales  by  state  stores 
(alcohol  and  malt  or  brewed  liquors  being  exempt)  and  the  second 
being  4  per  cent  on  distilled  liquor  sold  to  state  liquor  stores. 

Amendments  to  former  laws  have  been  adopted  in  several  states. 
In  South  Carolina,  provisions  have  been  rewritten  to  tax  beer  con- 
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taining  not  over  5  per  cent  alcohol  and  wine  containing  not  over 
14  per  cent  at  15  cents  per  gallon,  and  certain  other  liquors  up  to 
21  per  cent  alcohol  at  2  cents  per  8  ounces.  Rhode  Island  has  cut 
its  tax  on  still  wines  from  20  cents  to  5  cents  per  gallon,  while 
Vermont  (late  in  1935)  increased  the  rate  on  malt  and  vinous 
beverages  from  334  cents  to  5  cents  per  gallon.  In  New  York, 
cider  containing  over  3.2  per  cent  of  alcohol  will  be  taxed  at  the 
rate  of  lyj  cents  per  gallon. 

AIlSCELL.\NEOUS    SaLES    AND    StAMP    TaXES 

Cigarettes  are  to  be  taxed  in  Kentucky ;  the  rate  is  fixed  at  1 
cent  per  10  cents.  Ohio's  tax  on  cigarettes  was  extended  until 
March  31,  1937. 

Soft  drinks  and  fountain  syrups  are  tapped  as  revenue  sources  in 
Kentucky  and  Louisiana,  the  rate  for  soft  drinks  being  1  cent  per 
5  cents  in  the  former  state,  and  one-fourth  of  that  amount  in  the 
latter.  The  rate  on  fountain  syrups  is  20  cents  per  gallon  in 
Louisiana  and  76  cents  in  Kentucky.  Ice  cream,  candy,  chewing 
gum,  and  nuts  are  also  taxed  in  Kentucky;  the  rate  is  generally 
20  per  cent.  A  lower  court  has  held  the  ice  cream  tax  unconsti- 
tutional. 

Cosmetics  will  be  ta.xed  under  laws  in  Kentucky  and  Maryland 
(expires  March  31,  1937)  ;  the  rate  is  20  per  cent  and  10  per  cent, 
respectively.  A  lower  court  has  held  the  Kentucky  law  unconsti- 
tutional. 

Stock  transfers  in  New  York  will  continue  to  be  taxed  at  tem- 
porarily increased  rates  until  June  30,  1937. 

Lubricating  oil  sold,  used,  or  consumed  in  Louisiana  is  to  be 
charged  with  a  new  tax,  the  levy  being  based  on  wholesale  prices 
and  the  rate  fixed  at  20  per  cent. 

Amusement  Taxes 

Two  states  have  added  admission  taxes — Kentucky  and  Maryland. 
The  tax  in  Maryland  is  on  gross  receipts  and  the  rate  is  1  per  cent ; 
it  expires  March  31,  1937.  In  Kentucky,  the  tax  is  collected  by 
use  of  officially  stamped  admission  tickets,  the  rate  varying  from 
1  cent  to  3  cents  for  admissions  to  amusements  costing  less  than 
39  cents,  1  cent  being  added  for  each  5  cents  over  39  cents.  The 
Kentucky  law  exempts  amusements  under  11  cents  and  athletic  con- 
tests under  51  cents.  Both  the  Kentucky  and  Maryland  laws  have 
special  provisions  for  taxing  places  where  food  and  drink  are  served 
and  entertainment  provided. 

The  race  track  law  in   Kentucky  was  rewritten,   15  cents  being 
the  toll  hereafter  to  be  exacted  on  admissions ;  operators  will  pay 
from  $500  to  $2,500  per  day. 
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Inheritance  Tax 

A  revision  of  the  inheritance  tax  law  was  enacted  in  Kentucky, 
higher  rates  being  imposed  in  most  instances.  Temporary  increases 
were  continued  in  Massachusetts  and  New  York.  A  provision  under 
which  increased  exemptions  were  to  become  effective  in  Virginia 
on  January  1,  1937  was  repealed.  The  80  per  cent  federal  credit 
was  taken  up  by  South  Carolina  and  also  by  the  new  Kentucky  law. 

A  provision  for  enforcing  domiciliary  taxes  of  non-residents  was 
incorporated  in  the  Kentucky  law  as  well  as  in  the  Maryland  act^ 
It  is  also  interesting  to  note  that  on  a  reciprocal  basis,  Kentucky 
will  inform  other  states  concerning  intangibles  of  non-residents, 
which  intangibles  are  known  to  be  in  Kentucky. 

Another  feature  of  the  law  in  Kentucky  is  a  5  per  cent  tax  on 
shares  of  stock  in  Kentucky  corporations,  which  stock  is  owned  by 
persons  resident  in  foreign  countries. 

The  Kentucky  revision  was  quite  extensive.  In  addition  to  the 
foregoing  changes,  new  provisions  will  be  in  force  concerning  ex- 
emptions, powers,  deductions  for  taxes,  contingent  and  future 
estates,  etc. 

Pennsylvania  has  revised  its  unsatisfactory  law  for  taxing  joint 
estates ;  the  new  law  will  apply  irrespective  of  the  date  on  which  the 
estate  was  created. 

Personal  Income  Taxes 

Kentucky  is  the  only  addition  to  the  list  of  income  tax  states. 
The  law  applies  to  residents  and  non-residents,  exemptions  are  the 
same  as  under  the  federal  law  (but  are  deducted  from  the  first  rate 
bracket  or  brackets),  and  rates  range  from  2  per  cent  to  5  per  cent, 
the  maximum  applying  on  all  over  $5,000.  Further  evidence  of 
dissatisfaction  with  methods  of  taxing  capital  gains  and  allowing 
deductions  for  capital  losses,  is  found  in  a  provision  ignoring  them 
on  property  held  two  years  or  more.  A  proposed  constitutional 
amendment  in  Pennsylvania  would  legalize  a  personal  income  tax. 

The  New  York  one  per  cent  emergency  tax  on  personal  income 
is  continued  for  another  year,  and  the  Massachusetts  emergency  10 
per  cent  addition  to  the  tax  as  computed  is  continued.  A  1935 
North  Dakota  act  that  increased  rates  was  rejected  bv  a  referendum 
held  in  1936. 

Increased  exemptions  that  were  to  become  law  in  Virginia,  have 
been  repealed.  Louisiana's  personal  exemptions  will  be  allowed 
only  in  the  ratio  which  taxable  income  in  Louisiana  bears  to  the 
total.  To  conform  with  Colgate  v.  Harvey,  \^ermont  repealed  the 
exemption  of  interest  on  money  loaned  within  the  state.  Dividends 
will  not  be  exempt  in  Kentucky.  The  Louisiana  and  Mississippi 
exemption  of  dividends  is  limited  by  1936  acts  to  dividends  that 
have  been  earned  within  the  state  and  the  tax  paid  on  the  income 
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represented  thereby.     A   New  York  reciprocal  exemption  was  en- 
acted for  non-American  employees  of  foreign  governments. 

CORPORATIOX   AND   BUSINESS   INCOME   TaXES 

Kentucky  is  the  only  state  to  join  the  list  of  those  having  cor- 
porate income  taxes.  The  law  applies  to  domestic  and  foreign 
corporations  (except  banks  and  insurance  companies).  When 
business  is  done  both  within  and  without  the  state,  certain  income 
is  definitely  assigned  and  the  balance  allocated  according  to  the 
arithmetical  average  of  property  and  business  ratios ;  special  rules 
may  be  adopted  for  certain  types  of  business.  A  Virginia  act  allows 
the  department  of  taxation  to  investigate  parent  or  subsidiary  cor- 
porations so  operated  as  to  reflect  a  loss  or  improper  net  gain. 

The  rate  under  the  Kentucky  law  is  4  per  cent.  In  Pennsylvania, 
the  rate  has  been  increased  from  6  per  cent  to  10  per  cent  for  one 
year.  The  Massachusetts  and  New  York  increases  of  former  years 
in  the  corporation  tax  are  continued  for  another  year,  and  the  New 
York  tax  on  unincorporated  business  is  also  continued. 

An  exemption  is  accorded  by  South  Carolina  to  all  donations  by 
domestic  corporations  to  the  American  Red  Cross.  The  Louisiana 
exemption  to  the  first  $3,000  of  corporate  income  is  apportioned  in 
the  case  of  corporations  doing  business  outside  the  state,  in  the 
ratio  which  taxable  income  in  Louisiana  bears  to  the  total  income. 

Other  Corporation  Taxes 

The  Maryland  franchise  tax  on  domestic  corporations  has  been 
tripled  for  1936,  and  the  tax  on  foreign  corporations  has  been 
quadrupled  for  the  same  period.  Foreign  corporations  (with  excep- 
tions) in  New  Jersey  will  be  charged  with  a  new  tax  based  on  the 
issued  and  outstanding  capital  stock  allocated  to  New  Jersey.  The 
rate  is  1/10  of  1  per  cent  on  the  first  $3,000,000,  1/20  of  1  per  cent 
on  the  next  $2,000,000,  and  $50  for  each  additional  $1,000,000;  for 
no-par  stock  the  rate  ranges  downward  from  3  cents  to  ^  of  1  cent 
per  share. 

As  a  relief  measure  to  factories,  Massachusetts  has  exempted 
machinery  from  the  local  property  tax.  The  law,  however,  adds  a 
new  provision  to  the  tax  on  corporate  excess  whereby  as  an  alter- 
native to  such  tax — whichever  is  higher — there  is  levied  a  state  tax 
of  $5  per  $1,000  (same  rate  as  on  corporate  excess)  on  the  value 
of  tangible  property  not  subject  to  local  taxation. 

Bank  Taxes 

Pennsylvania  has  placed  an  additional  burden  on  banks,  savings 
banks,  title  and  trust  companies  by  increasing  the  rate  on  their 
stock  to  8  mills  for  one  year.  It  may  be  noted  also  that  the  Mary- 
land special   1936  tax  on  corporations  has  been  held  to  apply  to 
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state  banks  and  trust  companies.  The  Louisiana  tax  on  state  banks 
based  on  declared  or  nominal  capital,  surplus,  and  undivided  profits, 
is  repealed. 

Deposits  in  national  banks  of  Vermont  formerly  were  exempt 
from  the  semi-annual  tax  of  5/20  of  1  per  cent,  if  they  bore  less 
than  2  per  cent  interest;  the  exemption  was  repealed  bv  a  late 
1935  law. 

Chain  Store  Taxes 

Mississippi  joined  the  states  with  chain  store  taxes  and  Ken- 
tucky enacted  a  revision.  It  may  also  be  noted  that  Texas  adopted 
a  law  late  in  1935  but  it  has  been  held  unconstitutional  by  a  lower 
court.  The  maximum  rates  range  up  to  $300  and  $750  on  all  stores 
over  50  in  Kentucky  and  Texas,  respectively,  and  up  to  $300  on 
all  stores  over  40  in  ^Mississippi.  Each  of  the  three  laws  exempts 
gasoline  stations. 

Public  Utility  Taxes 

Utilities  in  Pennsylvania  will  be  subjected  to  an  increase  in  the 
gross  receipts  tax  from  14  mills  to  20  mills  for  one  year. 

The  mileage  taxes  on  Mississippi  railroads  have  been  increased, 
the  maximum  of  $85  having  been  replaced  by  one  of  S90,  and  a  tax 
on  $4  per  mile  has  been  substituted  for  a  $3  to  $5  tax  in  the  case 
of  sleeping  car  companies  and  in  place  of  a  $3  to  $6  tax  in  the  case 
of  express  companies.  The  former  tax  on  express  companies  and 
sleeping  car  companies  depended  on  the  class  of  railroad  over  which 
operations  took  place.  A  Vermont  law  adopted  late  in  1935  re- 
duced the  tax  on  tangible  property  of  railroads  from  1^4  per  cent 
to  ^  of  1  per  cent  for  a  two-year  period. 

The  rolling  stock  of  interstate  motor  carriers  will  be  assessed  in 
Virginia  in  the  ratio  which  the  mileage  traveled  therein  bears  to  the 
mileage  traveled  both  within  and  without  the  state  on  such  opera- 
tions as  are  related  to  Virginia.  By  a  New  Jersey  act,  trackless 
trolleys  are  deemed  auto  buses  when  operated  by  traction  companies, 
and  shall  be  taxed  in  the  same  way  as  traction  company  operated 
buses. 

Electric,  gas,  and  water  companies  in  Virginia  which  were  to 
benefit  by  a  reduction  in  the  rate  of  tax  on  receipts,  will,  instead, 
pay  a  higher  levy.  Kentucky,  which  supplemented  its  retail  sales 
tax  with  a  levy  at  the  same  rate  on  electric,  gas,  and  water  bills, 
has  continued  this  tax  on  non-industrial  business  at  the  3  per  cent 
rate,  the  burden  to  be  passed  on  to  consumers. 

The  pipe  line  tax  in  Virginia  will  be  limited  to  lines  carrying 
natural  gas,  and  the  rate  of  $120  per  mile  is  repealed  in  favor  of  a 
levy  of  $250  for  each  county  in  or  through  which  the  company  is 
authorized  to  locate  a  pipe  line.     Louisiana  imposes  an  additional 
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annual  franchise  tax  on  natural  gas  pipe  lines  at  the  rate  of  1  per 
cent  on  the  gross  receipts. 

Telephone  companies  in  Virginia  whose  gross  receipts  do  not 
exceed  $200  per  mile  of  line  are  given  a  reduction  from  $2.25  per 
mile  to  $1. 

Steamship  companies  and  other  operators  of  floating  property  for 
transporting  freight  or  passengers  in  Virginia  are  given  a  reduc- 
tion in  their  gross  receipts  tax  rate  from  2  per  cent  to  1^^  per  cent. 

Natural  Gas  and  Sulphur  Taxks 

Louisiana's  1935  tax  of  1/5  of  1  cent  per  1,000  cubic  feet  of 
natural  gas  is  increased  to  3/10  of  1  cent,  and  the  $0.60  per  long 
ton  tax  on  sulphur  is  jumped  to  $2.  A  further  tax  on  natural  gas 
is  levied  in  Louisiana  at  the  rate  of  1  per  cent  on  the  gross  sales 
price;  the  tax  is  to  be  absorbed  by  the  seller  and  in  no  case  to  be 
passed  on  to  the  consumer. 

Property  Tax  Rate 

The  levy  for  state  purposes  in  Kentucky  was  al)olished.  A  pro- 
posed constitutional  amendment  in  Pennsylvania  would  compel 
municipalities  to  reduce  their  real  estate  tax  levies  to  a  10-mill 
maximum,  exclusive  of  debt  service,  by  1943.  By  another  Pennsyl- 
vania act,  the  state  levy  on  stocks,  bonds,  mortgages,  and  other 
intangibles  is  increased  from  1  mill  to  4  mills  for  one  year.  This, 
together  with  the  county  levy,  brings  the  tax  on  this  class  of  prop- 
erty to  8  mills;  the  state  levy  is  scheduled  to  expire  in  full  after 
one  year.  It  may  be  noted  further  that  the  law  as  amended  includes 
equitable  interests  of  residents  when  the  legal  title  is  in  a  non- 
resident. Pennsylvania  has  also  raised  the  state  rate  on  corporate 
loans  to  8  mills  for  one  year. 

Property  Tax  Exemptions 

The  homestead  exemption  allowance  in  Mississippi  has  been  in- 
creased from  $1,000  to  $2,500,  the  number  of  acres  raised  from  40 
to  160,  and  certain  restrictions  removed.  Another  Mississippi  law 
adopted  late  in  1935  granted  exemptions  to  jewelry  and  watches  up 
to  $100  and  in  unlimited  amounts  to  household  furniture,  live-stock, 
farming  tools,  wagons,  boats,  and  fishing  equipment.  Minnesota  has 
returned  to  its  $100  personal  property  limit  on  exemptions  to  house- 
holds ;  the  former  exemption  to  all  household  goods,  certain  farm 
machinery,  etc.,  was  repealed. 

Exemptions  to  business  property  increased  during  the  year.  The 
local  tax  on  machinery  was  repealed  in  Massachusetts.  A  number 
of  special  types  of  factories  are  granted  exemptions  in  Alabama, 
Mississippi,  and  South  Carolina.  A  proposed  constitutional  amend- 
ment in  Louisiana  authorizes  local  units  to  exempt  new  industries. 
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New  York  City  is  empowered  to  exempt  alterations  and  improve- 
ments of  existing  buildings  so  long  as  the  gross  cubic  area  is  not 
increased. 

Additional  non-profit  organizations  are  exempted  from  taxation 
in  New  Jersey,  New  York,  South  Carolina,  and  Virginia.  New 
Jersey  clarifies  the  law  to  fix  more  definitely  the  non-profit  organ- 
izations that  are  exempt,  and  provides  that  no  part  of  their  property 
can  be  used  for  pecuniary  gain.  In  New  York  City,  however,  an 
academy  of  music  will  continue  to  be  exempt  even  though  part  of 
the  building  is  leased,  provided  that  the  income  is  necessary  and  is 
used  for  the  academy.  A  proposed  constitutional  amendment  in 
Colorado  will  exempt  personal  property  as  well  as  real  property  of 
certain  organizations. 

Property  Tax  Collection 

There  are  several  general  laws  of  real  interest  pertaining  to 
collection  of  property  taxes.  One  is  a  New  York  act  that  requires 
the  sending  of  bills  to  every  owner  of  property.  Another  in  New 
Jersey  deletes  a  mandate  to  tax  collectors  to  imprison  tax  delin- 
quents, and  substitutes  an  authority  to  imprison  in  lieu  thereof. 
A  new  act  in  Rhode  Island  provides  for  suspending  the  registration 
of  automobiles  on  which  local  property  taxes  are  delinquent.  The 
tax  receivership  law  in  New  Jersey  will  be  continued  for  another 
three  years.  Another  New  Jersey  act  authorizes  local  units  to  settle 
past  due  municipal  charges  by  accepting  in  satisfaction  thereof  a 
conveyance  of  the  property,  and  by  leasing  it  to  the  grantor  or  his 
assignee,  upon  conditions  determined  to  be  for  the  best  interest  of 
the  taxing  unit.  In  Rhode  Island,  an  amendment  specifically  denies 
the  right  of  a  purchaser  at  a  tax  sale  to  possession,  the  rents  or 
profits,  until  the  right  of  redemption  has  expired.  Mississippi  em- 
powers local  units  to  redeem  private  lands  sold  to  the  state  for  taxes. 

There  is  the  usual  number  of  laws  postponing  tax  sales  (Cali- 
fornia, Louisiana,  Virginia,  West  Virginia),  waiving  or  authorizing 
the  waiver  by  local  units  of  interest  and  penalties  if  the  principal 
is  paid  by  a  certain  time  (California,  Minnesota,  New  Jersey,  New 
York,  Pennsylvania,  South  Carolina,  Virginia,  West  Virginia),  per- 
mitting payment  of  delinquent  taxes  in  instalments  (California, 
Minnesota,  Pennsylvania),  and  extending  the  period  of  redemption 
on  lands  already  sold  (Louisiana,  West  Virginia). 

Chairman  Gerstenberg  :  We  in  New  York  are  very  proud  of 
the  next  speaker.  I  presume  you  know  that  in  New  York  City 
alone  we  have  almost  as  many  lawyers  as  there  are  in  the  rest  of 
the  country.  Mr.  Chrystie  has  been  in  a  number  of  pieces  of  im- 
portant tax  legislation.  I  have  been  looking  over  the  audience, 
but  I  do  not  see  Mr.  Chrystie.     Is  Mr.  Chrystie  here  ? 

(No  response.) 
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Chairman  Gerstenberg  :  I  am  afraid  that  we  will  have  to 
shift  the  papers  and  go  to  the  next  one.  Associated  with  Mr. 
Chrystie  in  some  of  his  important  legislation,  has  been  the  speaker 
who  will  deliver  the  next  report.  We  all  know  Farwell  Knapp  of 
Connecticut.  We  have  heard  his  papers  before.  You  remember 
that  very  interesting  and  biting  paper  on  tax  exemptions.  I  talked 
with  Mr.  Knapp  and  asked  him  if  in  introducing  him  I  could 
mention  some  things  he  had  done  as  a  boy  that  were  worthwhile, 
whether  perhaps  he  had  set  the  school  on  fire.  He  said  no,  he 
had  never  set  the  school  on  fire,  but  he  had  set  the  president  of  the 
college  on  fire,  that  the  president  of  Yale  almost  burst  into  flame 
when  he  read  that  paper  which  we  heard  on  tax  exemptions.  I 
don't  know  what  his  report  is  today,  but  I  am  sure  that  it  is  going 
to  be  just  as  interesting.  Mr.  Knapp  also  is  a  lawyer,  that  we  are 
proud  of — of  the  fourth  generation  of  Connecticut  lawyers.  It  gives 
me  great  pleasure  to  introduce  to  you  Mr.  Farwell  Knapp,  who 
will  read  his  report  of  the  Committee  on  Double  Domicile  in  In- 
heritance Taxation. 

SECOND   REPORT   OF  THE   COMMITTEE  OF  THE 

NATIONAL  TAX  ASSOCIATION  ON  DOUBLE 

DOMICILE  IN  INHERITANCE  TAXATION 

FARWELL    KNAPP,    CHAIRMAN 

In  its  first  report,  made  at  the  Oklahoma  City  conference  in 
October,  1935,  your  committee  discussed  at  some  length  various 
aspects  of  the  problem  of  so-called  double  domicile  in  inheritance 
taxation,  and  considered  five  suggested  solutions.  None  of  them 
seemed  satisfactory ;  and  your  committee  was  continued  at  its  own 
request  and  in  view  of  its  desire  to  study  the  matter  further, 
especially  the  possibility  that  the  federal  courts  might  be  used  as 
the  sole  tribunal  wherein  to  try  and  determine  cases  where  two 
states  are  claiming  inheritance  taxes  from  one  estate,  each  on  the 
ground  that  the  decedent  died  domiciled  within  the  claiming  state. 

Likewise,  in  its  first  report,  mention  was  made  of  the  Dorrance 
case,  which  was  then  unsettled.  It  has  now  come  to  an  end,  the 
executors  having  lost  both  in  Pennsylvania  and  in  New  Jersey, 
having  unsuccessfully  attempted  to  appeal  to  the  United  States 
Supreme  Court  as  well  as  to  lower  federal  courts,  and  having  finally 
paid  death  taxes  to  both  states. 

There  have  been  numerous  other  cases  of  disputed  domicile  in 
the  past  year.  Three  of  them  are  of  particular  interest :  the  Piisey 
case,  the  Green  case,  and  the  Hunt  case. 

In  the  Pusey  case,  the  Florida  court  has  held  that  Pusey  was 
domiciled  in  Florida  at  the  time  of  his  death  and  has  allowed  the 
will  which  he  made  in  Florida  shortly  before  his  death.     The  Penn- 
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sylvania  court  has  held  (321  Pa.  248,  184  Atl.  844)  that  Pusey  was 
domiciled  in  Pennsylvania  at  the  time  of  his  death ;  that  the  Florida 
court  had  no  jurisdiction;  and  that  his  last  will  was  invalid  because 
of  lack  of  testamentary  capacity;  and  has  allowed  an  earlier  will. 
A  petition  for  certiorari  has  recently  been  filed  in  the  United  States 
Supreme  Court,  seeking  to  have  the  Pennsylvania  decision  re- 
viewed. The  case  is  entitled  Lavcly  et  al.  v.  Young  Women's  Chris- 
tian Association  of  Pittsburgh  et  al.,  No.  209,  October  Term,  1936. 

The  case  of  the  estate  of  Col.  Edward  H.  R.  Green,  the  son  of 
Hetty  Green,  has  aroused  a  good  deal  of  newspaper  comment.  The 
estate  is  said  to  be  a  very  large  one.  Decedent  apparently  resided, 
at  various  times,  in  Massachusetts,  New  York,  and  Florida,  and 
voted  in  Texas.  Proceedings  are  only  just  beginning  as  this  is 
written,  so  that  it  is  uncertain  how  the  litigation  will  develop. 

A  discussion  of  the  Hunt  case,  above  mentioned,  will  form  the 
bulk  of  this  report.  Your  committee,  having  presented  its  first 
report  and  having  been  continued  for  one  year,  was  in  the  process 
of  studying  the  possible  solution  to  which  it  had  adverted,  namely, 
action  in  the  federal  courts,  when  the  situation  was  changed  by  the 
enactment  of  legislation,  and  the  beginning  of  certain  litigation. 
Under  these  circumstances,  and  the  second  report  of  your  com- 
mittee now  being  due,  it  must  confine  itself  to  a  discussion  of  the 
very  interesting  situation  which  now  exists,  without  attempting  any 
prophesies.     The  second  report  is  accordingly  presented. 

On  January  20,  1936,  there  was  approved  an  act  of  Congress 
amending  the  Federal  Interpleader  Act.  This  amendment  cast  a 
new  light  upon  the  problem  which  we  were  considering,  because 
the  amendment  extended  the  jurisdiction  of  federal  district  courts  in 
suits  in  the  nature  of  bills  of  interpleader  in  such  a  way  that  there 
is  ground  for  a  strong  argument  that  a  solution  of  our  problem  has 
been  found,  that  one  impartial  judicial  tribunal  has  been  invested 
with  authority  to  hear  and  determine  conflicting  claims  of  domicile 
in  an  inheritance  tax  case.  Whether  or  not  this  is  so  is  now  being 
litigated,  as  will  appear  more  fully  below.  That  litigation  will  be 
watched  with  the  greatest  interest  by  all  persons  concerned  with 
inheritance  taxation. 

The  first  Federal  Interpleader  Act  was  passed  in  1917,  largely  to 
enable  insurance  companies  to  interplead  in  a  federal  district  court 
when  the  claimants  lived  in  difYerent  states.  It  provided  that  the 
process  of  the  court  could  run  into  all  parts  of  the  United  States, 
wherever  the  various  claimants  lived.  The  scope  of  the  Act  was 
broadened  in  1926  and  again  in  1936.  (For  a  complete  discussion 
of  the  original  Act  and  the  amendments,  see  an  atricle  in  the  Yale 
Law  Journal,  Volume  XLV  (April  and  May,  1936),  pages  963-990 
and  1161-1180,  entitled  "The  Federal  Interpleader  Act  of  1936,"  by 
Professor  Zachariah  Chafee,  Jr.,  one  of  the  leading  authorities  on 
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this  subject  in  the  country.)     For  our  purposes,  the  important  pro- 
visions of  the  amendment  may  be  summarized  as  follows: 

A.  The  persons  who  can  interplead  are  not  limited  to  insurance 
companies,  but  may  be  a  person,  firm,  corporation  or  association 
having  in  his  or  its  custody  money  or  property  worth  $500  or  over, 
or  being-  under  any  obligation,  written  or  unwritten,  to  the  amount 
of  $500  or  over  if: 

(1)  Two  or  more  adverse  claimants,  citizens  of  different  states, 
are  claiming  to  be  entitled  to  such  money  or  property ;  and 

(2)  The  complainant  has  either  deposited  the  money  or  property 
in  court  or  has  filed  a  bond. 

B.  The  old  strict  rules  about  privity  do  not  apply.  The  amend- 
ment expressly  says  that  such  a  bill  may  be  entertained  although 
the  claims  of  the  conflicting  claimants  do  not  have  a  common  origin, 
or  are  not  identical,  but  are  adverse  to  and  independent  of  one 
another. 

C.  Bills  in  the  nature  of  bills  of  interpleader  are  included. 

D.  As  in  the  original  act,  the  process  of  the  federal  district  court 
runs  all  over  the  United  States. 

Litigation  arose  almost  at  once.  One  Robert  IT.  Hunt  had  died 
in  1935,  leaving  a  large  estate,  consisting  partly  of  real  estate  and 
intangibles  in  California,  but  chiefly  of  intangibles  in  the  hands  of 
the  executor  named  in  his  will,  the  Worcester  County  Trust  Com- 
pany of  Worcester,  Massachusetts.  The  will  was  probated  by  said 
trust  company  in  the  Worcester  County  Probate  Court,  and  said 
trust  company  qualified  as  executor.  Ancillary  letters  were  then 
obtained  in  Los  Angeles  County,  California.  At  this  point  it  be- 
came clear  that  the  taxing  authorities  of  both  states  would  claim  an 
inheritance  tax  on  the  ground  that  the  decedent  died  domiciled 
within  their  respective  states. 

The  executor  accordingly,  on  February  28,  1936,  filed  a  bill  in 
the  nature  of  a  bill  of  interpleader  in  the  United  States  District 
Court  for  the  district  of  Massachusetts,  citing  in  the  taxing  officials 
of  the  two  states,  and  filing  with  the  court  a  bond  equal  to  the  larger 
of  the  two  taxes,  as  estimated  (the  two  taxes  not  being  identical). 
The  complaint  alleged,  among  other  things,  that  the  executor  was 
under  a  statutory  duty  to  pay  inheritance  tax  to  whichever  state 
was  entitled  thereto;  that  liens  were  imposed  by  the  laws  of  both 
states  upon  the  property  of  the  estate ;  that  the  taxing  authorities 
of  the  two  states  were  making  adverse  claims  as  to  the  decedent's 
domicile  at  the  time  of  his  death ;  that  it  was  impossible  in  law  or 
in  fact  for  the  decedent  to  have  been  domiciled  at  his  death  in  both 
Massachusetts  and  California ;  and  that  therefore  the  threatened 
collection  of  inheritance  taxes  by  both  states,  each  based  on  an 
inconsistent  claim  of  domicile,  would  deprive  the  estate  of  property 


90  NATIONAL  TAX  ASSOCIATION 

without  due  process  of  law  and  deny  it  equal  protection  of  the  laws 
in  contravention  of  the  Fourteenth  Amendment  to  the  Constitution 
of  the  United  States.  The  complaint  prayed  that  a  temporary  re- 
straining order  be  issued  enjoining  the  taxing  officials  from  taking 
any  action  to  fix,  assess,  or  collect  inheritance  taxes  with  respect  to 
the  estate;  that  the  Federal  District  Court  determine  the  domicile 
of  the  decedent  at  the  time  of  his  death,  and  then  enter  a  permanent 
order  enjoining  the  taxing  officials  of  the  non-domiciliary  state  from 
taking  any  action  to  collect  inheritance  taxes  based  upon  any  domi- 
cile except  as  so  determined ;  and  that  the  court  determine  the 
amount  of  inheritance  tax  owed  to  the  domiciliary  state. 

A  temporary  restraining  order  was  issued  as  prayed  for.  Hon. 
Henry  F.  Long,  tax  commissioner  of  Massachusetts,  entered  a  gen- 
eral appearance  and  filed  an  answer  claiming  that  the  decedent  died 
domiciled  in  Massachusetts ;  but  the  California  taxing  authorities 
(Hon.  Ray  L.  Riley,  controller,  and  Messrs.  W.  H.  H.  Gentry  and 
Frank  P.  Sproul,  respectively  inheritance  tax  attorney  and  inheri- 
tance tax  appraiser)  filed  a  special  appearance,  and  a  motion  to 
dismiss  the  case  and  to  vacate  the  temporary  injunction.  These 
motions  were  based  on  the  ground  that  the  California  taxing  author- 
ities were  not  acting  as  individuals  but  as  state  officials;  that  the 
state  was  the  real  party  in  interest;  that  the  Eleventh  Amendment 
to  the  Constitution  of  the  United  States  forbids  a  suit  being  brought 
against  a  state  without  its  consent ;  that  California  had  not  con- 
sented to  the  bringing  of  this  suit,  and  that  consequently  the  court 
had  no  jurisdiction  to  hear  the  case. 

The  district  court,  by  Brewster,  J.,  denied  these  motions  and  held 
that  it  had  jurisdiction.  The  opinion  was  handed  down  April  27, 
1936  and  is  reported  sub  nom  Jl'orccstcr  County  Trust  Co.  v.  Long, 
et  als.,  14  Fed.  Supp.  754. 

The  decision,  of  course,  did  not  purport  to  decide  where  the 
decedent's  domicile  was,  as  no  evidence  had  been  introduced  on  that 
point ;  the  decision  was  solely  on  the  question  of  whether  the  court 
did  have  jurisdiction  to  hear  the  case  under  the  1936  amendment  to 
the  Federal  Interpleader  Act.  Although  in  one  sense  this  is  merely 
a  preliminary  question,  it  is  for  our  purposes  the  most  important 
one  in  the  case.  Judge  Brewster,  in  his  opinion,  confirmed  what 
your  committee  suggested  in  its  first  report,  that  a  violation  of  the 
Fourteenth  Amendment  would  occur  if  two  states  collect  inheritance 
taxes  from  the  estate  of  one  decedent  on  the  basis  that  he  died 
domiciled  in  both  of  the  taxing  states.  This  follows  from  the  propo- 
sitions (a)  that  a  person  can  have  only  one  domicile  at  a  time,  and 
(b)  that  intangibles  have  only  one  situs  for  the  purpose  of  inheri- 
tance taxation,  namely  the  domicile  of  the  owner  at  death  (First 
National  Bank  of  Boston  v.  Maine,  284  U.  S.  314,  and  prior  cases). 
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But  the  larger  part  of  Judge  Brewster's  opinion  is  taken  up  with 
a  discussion  of  whether  this  suit  is  barred  by  the  Eleventh  Amend- 
ment. Is  it  a  suit  against  a  state  by  a  citizen  of  another  state? 
Judge  Brewster  thought  not.  It  is  true  that  the  state  of  California 
was  not  named  as  a  party  defendant  in  the  complaint,  but  the  Cali- 
fornia defendants  are  named,  not  as  private  individuals,  but  as 
officers  of  the  state.  By  the  same  token  it  is  obvious  that  any 
California  inheritance  tax  collected  will  go  into  the  Treasury  of  the 
State,  and  not  into  the  pockets  of  the  officials.  The  State  of  Cali- 
fornia would  seem  to  be  the  real  party  in  interest ;  and,  if  so,  there 
is  strong  ground  for  saying  that  the  suit  should  fail. 

But  it  is  equally  well  settled,  by  a  long  line  of  decisions  (not  inter- 
pleader cases),  that  the  federal  courts  have  jurisdiction  to  enjoin 
state  officials  from  doing  certain  acts.  Where  is  the  line?  It  is 
not  easy  to  find.  Judge  Brewster,  relying  on  certain  decisions  of 
the  United  States  Supreme  Court,  says  that  the  rule  is  that  a  suit 
against  state  officers  to  enjoin  them  from  enforcing  a  tax  alleged 
to  be  in  violation  of  the  Constitution  of  the  United  States  is  not  a 
suit  against  a  state  within  the  prohibition  of  the  Eleventh  Amend- 
ment; for  if  a  state  officer  attempts  to  collect  an  unconstitutional 
tax  he  is  simply  a  private  wrongdoer,  acting  without  any  authority 
whatever — and  as  such  can  be  enjoined.  This  must  be  so  if  the 
federal  Constitution  is  to  remain  the  supreme  law  of  the  land,  since 
otherwise  citizens  could  not  prevent  states,  through  their  agents, 
from  performing  all  sorts  of  unconstitutional  acts.  Accordingly,  the 
California  respondents  in  the  Hunt  case  are  treated  as  individuals, 
who  can  sustain  the  validity  of  their  threatened  actions  only  by 
showing  that  the  decedent  was  in  fact  domiciled  in  California  at  the 
time  of  his  death. 

The  California  respondents,  of  course,  strongly  disagreed,  and 
appealed  from  the  judgment  of  the  District  Court  to  the  United 
States  Circuit  Court  of  Appeals  for  the  First  Circuit.  This  appeal 
was  entered  June  29,  1936,  and  the  case  is  now  entitled  Ray  L.  Riley, 
Controller  of  the  State  of  California,  et  al.,  v.  Worcester  County 
Trust  Company.  Without  having  had  the  matter  heard  in  the  United 
States  Circuit  Court  of  Appeals,  the  appellants  have  (as  permitted 
in  certain  instances)  petitioned  the  Supreme  Court  of  the  United 
States  for  a  writ  of  certiorari.  This  will  be  either  granted  or  denied 
next  month  (October,  1936)  ;  and,  if  granted,  the  case  will  be 
argued  in  the  Supreme  Court  some  time  during  the  coming  winter. 

Counsel  for  the  appellants  have  made  inquiry  among  the  inheri- 
tance tax  officials  of  various  states  and  have  found  that  many  double 
domicile  situations  exist  where  such  an  issue  has  already  been  raised 
or  is  likely  to  be  raised  in  the  near  future,  and  that  there  have  been 
many  others  in  recent  years  which  have  been  disposed  of  in  one 
way  or  another.     The  advices   from  the  thirtv  states  which  have 
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reported  show  the  following  as  to  the  number  of  pending  or  pros- 
pective cases  of  double  domicile,  involving  inheritance  taxes  amount- 
ing in  the  aggregate  to  several  hundred  thousand  dollars : 

California:  the  Hunt  case  with  Massachusetts;  3  other  with 
Oregon. 

Connecticut:  10  with  New  York;  1  with  Pennsylvania;  2  with 
Florida;  1  with  Massachusetts;  1  with  District  of  Colum- 
bia ;   1  with  New  York  and  New  Jersey. 

Florida :  several  with  Pennsylvania. 

Illinois:  4  with  California. 

Kansas :  1  with  Wyoming. 

Maine :  2  or  3  with  New  York. 

Massachusetts:  the  Hunt  case  with  California;   1   with  \'ermont. 

Mississippi :  1  with  Colorado. 

Montana :  likely  to  have  several  with  California. 

New  Hampshire :  2  with  Vermont. 

New  Jersey :  1  suit  pending  with  Pennsylvania ;  a  score  or  more 
of  such  situations  pending,  principally  involving  New  York, 
Pennsylvania  or  Connecticut. 

Oregon :  1  with  Washington,  1  with  Illinois. 

The  answers  from  the  various  states  have  indicated  a  keen  in- 
terest in  the  Hunt  litigation  and  a  desire  to  be  kept  in  touch  with 
its  progress;  have  emphasized  the  great  public  importance  of  the 
question  involved;  and  have  expressed  the  hope  that  the  question 
as  to  the  applicability  of  the  Federal  Interpleader  Act,  and  its  con- 
stitutionality if  applicable,  will  be  passed  upon  by  the  Supreme  Court 
as  soon  as  possible. 

It  is  apparent  that  a  real  and  serious  problem  faces  not  only  the 
estates  of  decedents,  but  the  states  themselves,  in  every  case  where 
a  double  domicile  situation  exists.  Is  the  solution  of  this  problem 
a  matter  which  is  within  the  province  of  the  federal  Congress  ? 
Has  Congress  the  power,  under  the  Constitution,  to  force  the  several 
states  to  submit  against  their  will  to  a  tribunal  selected  by  it  or  by 
some  method  which  it  devises  the  matter  of  the  determination  of 
its  death  taxes  in  double  domicile  cases?  Does  the  Federal  Inter- 
pleader Act  purport  to  provide  the  solution  ?  If  so,  is  it  constitu- 
tional in  that  respect?  Surely  these  are  matters  as  to  which  there 
is  grave  doubt,  and  the  several  states  and  the  estates  of  many 
decedents  are  awaiting  the  answer  of  the  Supreme  Court  as  to 
which  way  that  doubt  is  to  be  resolved.^ 

While  it  is  to  be  hoped  that  the  United  States  .Supreme  Court 
will  in  the  near  future  grant  the  petition  for  writ  of  certiorari,  so 

^  The  substance  of  the  last  three  paragraphs  above  is  taken  from  the 
brief  of  Ray  L.  Rile)',  et  al.,  in  support  of  the  petition  for  writ  of  certio- 
rari in   the  United  States  Supreme  Court. 
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that  the  merits  of  the  jurisdictional  question  will  he  heard  during 
the  coming-  winter,  it  is  of  course  possible  that  the  Supreme  Court 
will  dismiss  the  petition.  If  so,  the  case  will  be  argued  before  and 
decided  by  the  Circuit  Court  of  Appeals,  and  from  that  court  it  may 
ultimately  reach  the  Supreme  Court  some  two  or  three  years  from 
now.  Sooner  or  later  the  matter  will  be  decided.  At  this  time  and 
place  it  is  deemed  not  improper  to  submit  a  summary  of  the  argu- 
ments on  either  side,  without  attempting  to  indicate  any  opinion  as 
to  which  should  prevail,  since  to  do  so  would  be  both  rash  and 
discourteous  to  the  courts.  But  a  summary  of  the  arguments  will 
be  neither  rash  nor  discourteous,  and  may  assist  those  interested 
towards  a  fuller  understanding. 

On  the  one  hand,  it  has  been  argued  by  those  who  assert  that  the 
Federal  courts  have  no  jurisdiction  of  such  interpleader  suits,  that 

(1)  The  Federal  Interpleader  Act  provides  that  the  claimants 
must  be  "'  citizens  of  different  states  ".  This  precludes  the  possi- 
bility that  the  claimants  may  be  the  states  themselves ; 

(2)  The  Act  provides  that  interpleader  suits  may  be  brought  in 
the  district  in  which  one  or  more  of  such  claimants  "  resides  or 
reside  ".  This  indicates  that  it  was  not  contemplated  that  the  Act 
should  be  construed  as  applying  to  cases  where  states  themselves 
were  claimants,  for  states  do  not  "reside"; 

(3)  The  Act  applies  only  where  there  are  two  or  more  claimants 
which  could  be  required  to  come  into  the  federal  court  and  establish 
their  claims.  In  such  cases  the  claimants  contemplated  by  the  Act 
surely  must  be  the  real  parties  in  interest  (the  states)  and  not 
mere  nominal  parties  who  have  no  interest  in  the  subject  matter  of 
the  claim  and  who  are  the  mere  officers  or  agents  of  the  real  party 
in  interest  for  the  purpose  of  making  such  claim  in  behalf  of  such 
real  party; 

(4)  The  Eleventh  Amendment  to  the  Constitution  of  the  United 
States  provides  as  follows : 

"  The  judicial  power  of  the  United  States  shall  not  be  con- 
strued to  extend  to  any  suit  in  law  or  equity,  commenced  or 
prosecuted  against  one  of  the  United  States  by  citizens  of 
another  state  or  by  citizens  or  subjects  of  any  foreign  State." 

A  bill  of  interpleader  is  a  "  suit  against  "  the  defendants  therein. 
If  the  defendants  named  are,  as  in  the  Hunt  case,  merely  nominal 
defendants,  and  the  states  are  the  real  parties  in  interest,  then  the 
suit  is  in  substance  against  the  state  and  cannot  be  maintained; 

(5)  Furthermore,  this  suit  seeks  primarily  to  require  the  tax 
claims  of  the  two  states  to  be  tried  out  and  determined  in  the  Fed- 
eral District  Court.  If  the  Federal  Interpleader  Act  were  construed 
to  authorize  such  bills  to  be  brought  interpleading  the  two  states  in 
the  Federal  District  Court,  it  would  violate  Article  III,  Section  2, 
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Clause  2,  of  the  Constitution  of  the  United  States,  which  provides 
that 

"  in  all   cases    ...    in   which   a   state   shall   be   a   party,   the 
Supreme  Court  shall  have  original  jurisdiction"; 

(6)  Decisions  of  the  Supreme  Court  show  that  it  is  extremely 
reluctant  to  interfere  with  the  activities  of  state  officers  carrying 
out  in  good  faith  their  supposed  official  duties.  The  federal  courts 
must  at  all  times  scrupulously  regard  the  independence  of  state 
governments  in  order  to  maintain  the  equilibrium  of  state  and 
national  functions.  The  only  time  when  such  interference  is  justi- 
fied is  in  a  case  of  manifest  oppression  or  manifest  unconstitu- 
tionality; 

(7)  The  executor  in  this  case  does  not  contend  that  either  the 
California  or  the  Massachusetts  Inheritance  Acts  are  unconstitu- 
tional, but  merely  fears  that  one  or  the  other  might  possibly  be 
enforced  in  such  a  way  as  to  contravene  the  Fourteenth  Amend- 
ment. This  assumes  that  the  California  and  the  Massachusetts 
courts  will  make  opposing  decisions  as  to  domicile,  perhaps  through 
error  or  unworthy  motives.  Such  a  cynical  assumption  is  unwar- 
ranted. The  courts  of  both  states  may  very  well  come  to  the  same 
conclusion  as  to  domicile,  in  which  case  the  executor  or  the  state 
is  not  injured  at  all.-  What  the  executor  now  seeks  is  not  merely 
to  enjoin  the  taxing  authorities  of  the  two  states,  but  also  to  prohibit 
the  court  of  either  state  from  dealing  further  with  the  matter.  This 
should  not  be  allowed,  for  a  litigant  may  not  resort  to  equity 
"  merely  because  of  an  anticipation  of  invalid  or  improper  action  in 
administration  " ; 

(8)  Insofar  as  the  executor  asks  that  the  judicial  (not  adminis- 
trative) proceedings  now  pending  in  state  courts  with  reference  to 
the  taxes  be  restrained,  such  action  is  prohibited  by  section  265  of 
the  Judicial  Code  (28  U.  S.  C.  A.,  section  379).  This  code  pro- 
vision is  applicable  unless  the  bill  comes  within  the  scope  of  the 
Federal  Interpleader  Act,  and  for  the  reasons  already  given  it  is 
contended  that  that  Act  does  not  authorize  any  such  bill.^ 

(9)  The  Worcester  County  Trust  Company  is  not  the  legal  repre- 
sentative of  the  decedent's  estate  in  California,  nor  does  it  have  in 

2  It  is  even  conceivable  that  an  able  executor  might  achieve  the  converse 
of  the  result  reached  in  the  Dorrance  estate.  If  a  decision  as  to  domicile 
in  litigation  with  the  taxing  officials  of  state  X  is  not  res  judicata  in 
litigation  with  the  taxing  officials  of  state  Y,  it  is  possible  that  the  courts 
of  each  state  might  find  that  the  decedent  lived  in  the  other  state ;  and  he 
would  thus  have  the  rare  privilege  of  going  to  an  untaxed  grave.  See 
article  by  Professor  Chafee,  cited  above,  at  page  ii/O,  Yale  Law  Journal, 
May  1936. 

3  The  above  nine  points  are  summarized  from  the  briefs  on  behalf  of 
Ray  L.  Riley,  et  al.,  filed  with  the  Federal  District  Court  for  the  District 
of  Massachusetts,  in  the  Hunt  case. 
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its  custody  or  possession  any  money  or  property  in  California,  nor 
is  it  under  any  obligation  to  the  state  of  California,  or  to  any  Cali- 
fornia taxing  official. 

On  the  other  hand,  those  who  assert  that  federal  district  courts 
have  and  should  assume  jurisdiction  of  such  interpleader  suits  have 
argued  as  follows : 

A.  With  respect  to  what  is  perhaps  the  most  important  question 
in  the  case,  namely  the  alleged  bar  of  the  Eleventh  Amendment, 
they  take  the  same  view  as  that  adopted  by  Judge  Brewster  in  his 
decision  in  the  Hunt  case,  as  noted  above;  namely,  that  there  is  no 
prohibition  against  the  federal  court's  enjoining  state  officials  from 
performing  unconstitutional  acts,  whether  by  enforcing  an  uncon- 
stitutional law,  or  by  enforcing  a  constitutional  law  in  an  unconsti- 
tutional manner.  Indeed,  suits  in  equity  against  state  and  federal 
officials  have  become  the  customary  method  for  settling  grave  con- 
stitutional issues  created  by  administrative  orders.  In  recent  years 
the  Supreme  Court  has  rarely  let  the  Eleventh  Amendment  interfere 
with  the  smooth  operation  of  this  method,  although  it  is  plain  that 
in  such  injunction  suits,  the  states,  and  not  their  officials,  are  the 
real  parties  defendant.  There  is,  it  is  argued,  even  less  reason  to 
apprehend  that  the  Eleventh  Amendment  would  prove  a  bar  in  the 
somewhat  different  interpleader  suit. 

B.  It  is  also  pointed  out,  along  this  line,  that  since  the  executor 
has  and  can  have  no  quarrel  with  the  tax  officials  of  the  domiciliary 
state  (whichever  that  is),  since  by  hypothesis  the  executor  is  will- 
ing to  pay  the  tax  to  such  state ;  and  since  the  executor's  only 
quarrel  is  with  the  tax  officials  of  the  non-domiciliary  state  (which- 
ever that  is),  who,  by  hypothesis,  are  acting  unconstitutionally  in 
trying  to  collect  a  tax,  it  follows  that  there  is  no  ground  for  any 
assertion  that  the  interpleader  action  is  a  suit  "  against "  either 
state.  When  one  analyzes  the  matter,  the  only  "  suit  "  there  is — 
the  only  thing  the  executor  wants  is — to  obtain  a  permanent  injunc- 
tion against  the  tax  officials  of  the  non-domiciliary  state,  who  are 
merely  using  its  name  and  acting  without  authority.  To  settle  this 
question,  a  determination  of  domicile  is  necessary.  Until  such  deter- 
mination, it  is  argued,  all  of  the  respondent  tax  officials  stand  before 
the  Federal  District  Court  only  as  individual  citizens  of  the  two 
states,  and  there  is  no  proof  as  yet  that  either  of  the  two  states 
themselves  is  legally  a  party  or  represented  by  those  who  are 
parties.  This  is  borne  out  by  the  fact  that,  in  a  case  like  the  Hunt 
case,  in  spite  of  any  admissions  by  the  executor,  it  is  conceivable 
(however  unlikely)  that  the  Federal  District  Court  might  decide, 
upon  the  evidence  submitted,  that  the  decedent  died  domiciled  in 
neither  of  the  two  states  involved,  but  in  some  third  state ;  and  that 
accordingly  both  sets  of  respondent  taking  officials  should  be  en- 
joined as  neither  is  entitled  to  collect  any  tax. 
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C.  The  executor,  of  course,  does  not  contend  that  either  the  Cali- 
fornia or  the  Massachusetts  Inheritance  Tax  law  is  unconstitutional 
in  toto,  but  does  contend  that  one  or  the  other  of  such  laws  may 
and  probably  will  be  enforced  in  an  unconstitutional  manner,  under 
the  peculiar  facts  of  this  case.  The  executor  alleges  a  threatened 
violation  of  property  rights  in  contravention  of  the  Fourteenth 
Amendment.  The  Eleventh  Amendment  is  not  the  only  amendment 
to  the  Constitution ;  it  should  be  interpreted  with  due  regard  to  the 
equal  importance  of  the  Fourteenth  Amendment.  It  is  no  answer 
to  say  that  no  injury  has  yet  been  done  or  that  the  executor  is 
unreasonably  apprehensive  of  wrongful  administration  or  of  bias 
in  the  decision  of  a  state  court.  The  uphappy  experiences  of  the 
Dorrancc  estate  (to  name  only  one  out  of  many)  sufficiently  show 
what  may  happen.  Unless  a  change  of  thought  is  experienced  by 
one  set  of  taxing  officials  in  the  Hunt  case,  it  may  be  assumed  that 
both  sets  will  do  everything  within  their  respective  powers  to  collect 
taxes,  and  both  may  succeed.  As  to  bias  in  the  state  courts,  it  is 
not  necessary  to  anticipate  that,  but  it  may  very  well  occur  that, 
if  two  state  courts  are  allowed  to  try  out  the  domicile  of  this  dece- 
dent in  two  separate  proceedings,  the  difficulties  of  obtaining  and 
transporting  witnesses,  or  differences  in  the  respective  state  rules  as 
to  the  admissibility  of  evidence,  may  result  in  such  different  testi- 
mony being  presented  to  each  court  as  to  warrant  opposite  findings 
as  to  domicile  by  impartial  and  high-minded  courts. 

D.  The  Federal  District  Court  is  a  court  of  general  equity  which 
need  not  erase  from  its  mind  general  equitable  principles  merely 
because  it  is  asked  to  exercise  jurisdiction  granted  by  a  particular 
statute.  The  complaint  alleges  a  wrong,  namely,  irreparable  loss 
through  double  inheritance  taxation.  The  Federal  Court,  with 
equity  powers,  is  and  should  be  interested  in  assuring  some  remedy 
to  the  injured  party.  There  is  no  certain  or  adequate  remedy  in 
the  state  courts.  There  seems  to  be  no  remedy  through  the  original 
jurisdiction  of  tlie  United  States  Supreme  Court.  See  New  Jersey 
V.  Pennsylvania,  287  U.  S.  580,  which  was  part  of  the  Dorrancc 
litigation.  The  need  to  decide  the  constitutional  question  in  equity 
is  much  greater  in  a  double-domicile  case  than  in  the  usual  injunc- 
tion suit  against  state  officials,  because  federal  interpleader  is  vir- 
tually the  only  practicable  remedy. 

E.  It  is  true  that  the  plaintiff,  the  Worcester  County  Trust  Com- 
pany, is  not  the  executor  in  California,  nor  does  it  have  in  its 
custody  or  possession  any  money  or  property  in  California.  The 
Security-First  National  Bank  of  Los  Angeles  is  the  ancillary  ad- 
ministrator with  the  will  annexed  in  California,  and  has  custody  or 
possession  of  all  assets  in  California.  Nevertheless,  in  spite  of  the 
assertion  to  the  contrary,  the  Worcester  County  Trust  Company, 
as  executor,  is  under  obligation  to  see  to  it  that  all  proper  inheri- 
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tance  taxes  are  paid  from  the  estate.     This  ohHgation  is  expressly 
imposed  by  the  statutes  of  both  CaHfornia  and  Massachusetts.* 

It  should  be  noted  that  although  the  plaintiff  in  the  Hunt  case 
asked  that  the  federal  court,  after  determining  decedent's  domicile, 
should  proceed  to  fix  the  inheritance  tax  liability,  Judge  Brewster 
refused  to  do  this,  saying  that  he  did  not  think  he  should  go  so  far, 
but  '■  if  the  court  confines  its  determination  to  the  question  of  domi- 
cile and  decrees  that  the  executor  shall  discharge  the  tax  liability 
determined  by  the  respective  taxing  officials  in  a  manner  consistent 
with  the  decision  of  this  court,  relating  to  the  domicile  of  the  tes- 
tator, it  will  thereby  effectually  prevent  the  unlawful  exaction  of 
double  tax  upon  transfers  of  intangibles  and  satisfactorily  accom- 
plish the  purposes  of  the  interpleader." 

It  is  probable  that  everyone  would  agree  that  it  would  be  very 
desirable  to  have  one  impartial  judicial  tribunal  where  the  contro- 
versy in  a  double  domicile  case  could  be  tried  out  and  determined. 
But  the  question  in  the  Hunt  case  is  not  whether  it  would  be  de- 
sirable, but  whether,  even  granting  that  it  is  desirable,  the  Federal 
Interpleader  Act  purports  to  furnish  a  solution,  and  if  it  does, 
whether  the  Act  so  construed  is  in  violation  of  the  Eleventh 
Amendment.  In  the  first  report  of  this  committee  (which  was  pre- 
pared and  rendered  prior  to  the  1936  Interpleader  Act)  it  was 
suggested  that  grave  doubt  exists  whether  the  federal  Constitution 
confers  upon  the  federal  government  the  power  to  pass  legislation 
under  which  two  or  more  states  fas  the  real  parties  in  interest) 
may  be  joined  in  a  proceeding  in  a  federal  court  for  the  purpose 
of  determining  the  domicile  of  a  decedent.  We  refer  to  this  doubt 
because  we  do  not  wish  to  minimize  its  gravity  by  anything  said 
herein.  Fortunately  for  your  committee,  it  is  not  obliged  to  decide 
this  question.  That  is  pre-eminently  for  the  courts ;  and  a  court 
decision  may  be  expected  in  the  not  too  distant  future. 

But  a  further  question  remains.  Suppose  that  the  final  decision 
upholds  the  applicability  of  the  Federal  Interpleader  Act  to  a  double- 
domicile  inheritance  tax  case :  is  that  solution  an  adequate  one  ? 
Would  it  be  objectionable  on  the  ground  that  it  would  drag  a  state, 
willy-nilly,  into  whichever  of  two  or  more  federal  district  courts 
an  administrator  or  executor  may  select  to  try  out  this  vital  issue 
of  domicile,  the  number  of  possible  choices  depending  upon  the 
number  of  different  states  claiming  a  tax  ?  We  do  not  perceive  any 
necessity  of  our  attempting  to  answer  this  at  the  present  time,  for 
it  w-ould  be  premature  to  undertake  to  do  so. 

*  The  above  points  A  to  E  inclusive,  are  summarized,  partly  from  the 
briefs  filed  in  behalf  of  Worcester  County  Trust  Company  in  the  Federal 
District  Court,  and  partly  from  the  article  by  Professor  Chafee  in  the  Vale 
Law  Journal,  cited  above. 
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In  view  of  the  above,  your  committee  respectfully  recommends 
that  it  be  continued  for  another  year. 

Respectfully  submitted, 

Committee  on  Double  Domicile  in 
Inheritance  Taxation. 

William  D.  Kelly 
Seth  T,  Cole 
Ray  L.  Riley 
Raymond  D.  Thomas 
Farwell  Knapp,  Chairman. 

Chairman  Gerstenberg:  Mr.  Knapp,  do  you  want  to  make  a 
motion  now  to  let  the  paper  be  accepted? 

Farwell  Knapp  :  If  it  is  my  province  to  do  so,  I  shall  be  glad 
to  do  so. 

Chairman  Gerstenberg:  Motion  made  and  seconded  that  the 
report  of  the  committee  be  accepted.     All  in  favor  say  aye. 

(Ayes.) 

Chairman  Gerstenberg  :    Contrary,  no. 

(None.) 

Chairman  Gerstenberg  :  I  understand  a  resolution  from  the 
floor  will  be  in  order  later  to  continue  this  committee. 

I  promised  you  a  lawyer-like  presentation,  and  of  course,  it  was 
a  very  lawyer-like  presentation.  I  wish  I  had  known  that  the  paper 
was  to  take  that  angle  and  I  would  have  prepared  myself  to  give 
you  some  facts  on  that  Dorrance  case.  Most  of  you  know  about 
the  Campbell's  soup  man  who  died,  and  the  dispute  that  arose  as 
to  whether  he  was  a  resident  of  New  Jersey  or  of  Pennsylvania. 
Both  states  claimed  the  tax,  which  I  think  ran  between  fourteen 
and  seventeen  million  dollars,  twice  paid.  That  is  what  the  case  is 
about — fourteen  million  dollars  paid  in  one  state  and  seventeen  mil- 
lion dollars  paid  in  the  other ;  and  no  way  apparently  of  getting  it 
back — something  to  worry  about.  I  see  that  Mr.  Chrystie  has  come 
in.  I  was  telling  you,  when  I  was  introducing  him  before,  that  we 
were  proud  of  Mr.  Chrystie  as  one  of  our  distinguished  lawyers. 
He  argues  a  case  from  the  bottom  to  the  top  and  knows  his  law 
thoroughly.  Many  of  you  perhaps  know  some  of  the  cases  in  which 
Mr.  Chrystie  was  interested.  The  case,  for  example,  in  which  he 
was  associated  with  Mr.  Knapp,  the  Martin  case,  was  the  beginning 
of  our  reciprocity  enforcement  laws.  We  have  them  in  New  York, 
and  they  have  been  copied  in  several  other  states,  also  in  the  Trow- 
bridge case,  on  double  domicile.  Some  of  you  may  have  seen  in 
the  newspapers  that  Mr.   Chrystie  was  selected  by  Columbia  Uni- 
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versity  to  represent  it  in  a  rather  important  piece  of  litigation  in 
New  York  City  in  the  case  of  Columbia  University  versus  the 
Harriman  Bank.  Yesterday,  at  the  round  table  discussion  of  in- 
come taxes,  one  gentleman  hoped  that  there  would  be  some  oppor- 
tunity to  discuss  the  effect  of  gift  taxes  on  income  taxes.  I  rather 
think  that  opportunity  is  here,  and  if  you  will  give  close  attention 
to  the  next  paper,  you  will  see  that  you  will  have  some  opportunity 
to  discuss  the  relation  of  gift  taxes  to  various  other  taxes. 

It  gives  me  great  pleasure  now  to  introduce  Mr.  T.  Ludlow 
Chrystie. 

THE  CORRELATION  OF  DEATH  TAXES  AND  GIFT 
TAXES  ON  INTER  VIVOS  TRANSFERS 

T.   LUDLOW   CHRYSTIE 
Attorney-at-Law,  New  York  City 

I  spent  my  vacation  very  pleasantly  two  years  ago  in  visiting 
Ireland  again.  On  my  return  voyage  I  met  a  friend  who  had  lived 
that  summer  in  Ireland  with  her  children,  and  she  told  me  this 
story.  One  of  her  boys  had  had  quite  a  serious  fall  and  she  was 
apprehensive  that  he  might  have  fractured  his  skull.  She  was 
greatly  alarmed  and  being  in  a  strange,  although  friendly  country, 
she  naturally  wondered  about  the  efficiency  of  such  medical  help  as 
might  be  obtainable,  and  anxiously  inquired  of  an  Irish  friend 
whether  she  could  safely  trust  her  boy  to  a  local  doctor.  Her  friend 
assured  her  that  she  need  not  have  the  slightest  alarm  as  the  Irish 
physicians  were  the  greatest  experts  in  the  world  on  the  subject  of 
broken  heads.  I  realize,  of  course,  that  in  addressing  this  audience 
I  have  the  privilege  of  talking  to  a  body  of  the  greatest  experts  in 
the  world  on  the  subject  of  taxation  against  the  living  as  well  as 
against  the  dead. 

We  view  these  problems  of  taxation  in  this  conference  of  the 
National  Tax  Association  from  quite  a  different  standpoint  from 
that  taken  by  us  in  the  hurlyburly  of  our  respective  professions  as 
administrators  of  the  tax  law,  or  as  lawyers  representing  the  tax- 
payer. If  ever  there  was  a  learned  profession  it  is  that  of  those 
charged  with  the  duty  of  directing  and  executing  wisely  the  ava- 
lanches of  laws  which  yearly  descend  upon  us  from  the  mountain 
sides  of  the  state  legislatures  as  well  as  from  the  lofty  halls  of 
congress  at  Washington.  I  say  this  because  in  my  some  forty  odd 
years  in  the  active  effort  to  practice  law  profitably,  my  lot  has  cast 
me  quite  often  in  close  contact  with  those  whose  obligation  and 
function  have  been  to  administer  the  glacier  of  laws  which  have 
been  formed  throughout  the  years  from  the  aforesaid  avalanches. 
From  this  contact  there  has  grown  up  a  deep  respect  for  the 
patience,  learning  and  high  sense  of  duty  of  you  gentlemen  who 
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administer  the  tax  laws.  B}'  this  I  do  not  mean  to  controvert  the 
statement  of  Mr.  Farwell  Knapp  made  last  year  at  Oklahoma  City 
that  the  tax  administrator  is  not  an  archangel.  In  this  connection 
I  am  reminded  of  how  Kipling  forcefully  expresses  the  opinion  of 
Tommy  Atkins,  a  member  of  an  important  branch  of  another  public 
service. 

■'  We  aren't  no  thin  red  'eroes,  nor  we  aren't  no  blackguards  too, 
But  single  men  in  barricks,  most  remarkable  like  you; 
An'  if  sometimes  our  conduck  isn't  all  your  fancy  paints ; 
Why,  single  men  in  barricks  don't  grow  into  plaster  saints." 

By  this  time  you  may  be  wondering  what  these  remarks  have  to 
do  with  the  correlation  of  death  taxes  and  gift  taxes  on  inter  vivos 
transfers.  There  is  a  connection.  If  one  reads  between  the  lines 
of  the  record  it  will  be  disclosed  that  the  tax  administrators  had 
experienced  great  difficulty  in  many  instances  in  their  endeavors  to 
enforce  the  death  tax  relative  to  inter  vivos  transfers.  As  pointed 
out  by  Mr.  Chief  Justice  Hughes,  "  There  is  no  escape  from  the 
necessitv  of  carefully  scrutinizing  the  circumstances  of  each  case. 
.  .  ."  United  States  v.  Wells,  283  U.  S.  102,  119.  This  necessary, 
careful  scrutiny  of  all  the  circumstances  of  each  case  puts  a  great 
and  irksome  burden  upon  the  tax  administrators.  As  a  supposed 
partial  escape  the  gift  tax  was  enacted.  The  letter  of  the  United 
States  Bureau  of  Internal  Revenue,  issued  June  25,  1932  (U.  S. 
Daily,  June  27,  1932),  shortly  after  the  enactment  of  the  1932  Act, 
summed  up  this  situation  when  it  said  that  the  gift  tax  "  was  evi- 
dently designed  not  only  as  a  revenue-producer,  but  as  a  supple- 
ment to  the  estate  tax,  experience  in  the  administration  of  the  estate 
tax  having  indicated  that  such  tax  was  to  a  great  extent  avoided 
by  transfers  being  made  during  life  which  could  not  be  established 
as  having  been  made  ...  to  bring  them  within  the  provision  of 
the  Estate  Tax  Law."  Mr.  Justice  Cardozo  also  pointed  out  that, 
"  The  tax  upon  gifts  is  closely  related  both  in  structure  and  in 
purpose  to  the  tax  upon  those  transfers  that  take  effect  at  death. 
What  is  paid  upon  the  one  is  in  certain  circumstances  a  credit  to 
be  applied  in  reduction  of  what  will  be  due  upon  the  other.  .  ,  . 
The  two  statutes  are  plainly  in  pari  materia."  Burnet  v.  Guggen- 
heim, 288  U.  S.  280,  286.  Both  the  senate  and  house  committee 
reports  on  the  bill  for  the  Gift  Tax  Act  of  1932  (sections  501  to  532 
of  the  Revenue  Act  of  1932,  United  States  Code,  Title  26,  sections 
550  to  580)  explained  that  the  "gift  tax  is  an  adjunct  of  the  estate 
tax,"  and  expressed  the  hope  that  it  would  "  tend  to  discourage 
transfers  for  the  purpose  of  avoiding  the  estate  tax."  Mr.  Justice 
Brandeis  succinctly  stated,  "  the  gift  tax  was  imposed  largely  to 
prevent  evasion  of  the  estate  tax  by  gifts  inter  vivos.  .  .  ."  Unter- 
mcyer  v.  Anderson,  276  U.  S.  440,  450.    Finally  it  has  been  asserted 
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that,  "  The  gift-tax  provisions  were  enacted  as  a  corollary  to  the 
estate-tax  provisions  to  prevent  an  evasion  of  the  estate  tax  by  the 
making  of  gifts  of  property  prior  to  death.  This  appears  from  the 
debates  in  connection  with  its  enactment  in  both  the  House  and  the 
Senate."  Lyman  el  al.  exrs.  it/w  IV.  H.  L\uian  v.  Commissioner, 
23  B.  T.  A. '540.  542. 

You  will  remember  from  your  old  school  days,  I  am  sure,  that  a 
corollary  is  a  proposition  following  so  obviously  from  another  that 
it  requires  little  or  no  demonstration.  At  this  point  let  us  consider 
the  subject  of  death  taxes  on  inter  vivos  transfers  to  ascertain 
whether  you  and  I  can  agree  that  the  gift  tax  is  in  reality  a  corol- 
lary to  the  death  tax. 

The  title  of  this  paper  does  not  require  a  thorough  treatise  on 
inter  vivos  transfers  subject  to  the  death  tax,  for  I  have  purposely 
limited  it  to  a  discussion  of  the  correlation  between  the  death  tax 
and  the  gift  tax.  However,  it  is  advisable  to  outline  the  history  of 
death  taxes  on  inter  vivos  transfers  in  order  to  emphasize  the  char- 
acteristics of  that  tax.  To  endeavor  to  cover  the  statutory  and  case 
history  of  the  various  states  and  the  federal  government  in  the  time 
allotted  to  me  would  be  futile.  May  I  be  permitted  to  select  New 
York  as  a  basis  for  a  very  brief  and  scant  resume. 

On  June  30,  1885  the  first  New  York  death  tax  became  effective. 
New  York  Laws  of  1885,  Chapter  483.  This  statute  did  not  refer 
specifically  to  transfers  in  contemplation  of  death,  but  did  provide 
for  transfers  "  made  or  intended  to  take  effect  in  possession  or  en- 
joyment after  the  death  "  of  the  transferor.  Under  this  provision 
of  the  statute  it  was  held  that  a  gift  causa  mortis  was  taxable  as  a 
transfer  not  intended  to  take  effect  until  the  death  of  the  transferor. 
Matter  of  Edivards,  85  Hun  436,  32  N.  Y.  Supp.  901,  affirmed  with- 
out opinion,  146  N.  Y.  380,  41  N.  E.  89.  It  would  seem  that  there 
should  never  be  any  trouble  in  bringing  a  gift  causa  mortis  under 
the  death  statute  for  the  reason  that  "  a  gift  causa  mortis  is  ambu- 
latory and  incomplete  during  the  donor's  life."  Basket  v.  Hassell, 
107  U.  S.  602,  609.  Often  the  real  problem  is  to  determine  whether 
there  has  been  a  gift  causa  mortis. 

In  1891  the  statute  was  amended  to  make  subject  to  the  tax  trans- 
fers made  in  contemplation  of  death.  New  York  Laws  of  1891, 
Chapter  215,  Matter  of  Palmer,  117  App.  Div.  360,  367. 

The  burden  of  proof  to  show  that  the  transfer  was  in  contempla- 
tion of  death  was  upon  the  taxing  authorities  until  the  1921  amend- 
ment ;  this  amendment  cast  the  burden  upon  the  taxpayer  where  the 
transfer  was  within  two  years  from  the  death  of  the  transferor. 
New  York  Laws  of  1921,  Chapter  476.  Although  this  presumption 
was  not  an  irrebuttable  presumption  it  was  of  some  aid  to  the  tax 
administrator.  It  will  be  remembered  that  a  conclusive  statutory 
presumption  was  attempted  in  Wisconsin  but  that  it  was  held  to  be 
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unconstitutional,  Schlcsinger  z:  Wisconsin  (1926),  270  U.  S.  230, 
and  that  later  a  federal  statute  had  the  same  fate.  Hciner  v.  Donnan 
(1932),  285  U.  S.  312. 

It  should  be  borne  in  mind  that  the  same  clause  of  the  statute 
provides  for  the  taxation  of  transfers  "  made  in  contemplation  of 
the  death  of  the  grantor,  vendor  or  donor,"  and  also  for  the  taxa- 
tion of  transfers  "  intended  to  take  effect  in  possession  or  enjoyment 
at  or  after  such  death.  .  .  ."  Much  confusion  of  thought  will  be 
avoided  regarding  the  two  different  cases  if  there  is  kept  clearly  in 
mind  the  significance  of  the  difference  between 

(1)  an  irrevocable  transfer  completed  both  as  to  possession  and 
enjoyment,  not  made  for  an  adequate  consideration,  but  made  in 
contemplation  of  the  death  of  the  grantor,  vendor  or  donor;  and 

(2)  a  transfer,  no  matter  whether  revocable  or  irrevocable,  and 
irrespective  of  whether  made  in  contemplation  of  death,  not  made 
for  an  adequate  consideration,  but  made  with  the  intention  that 
either  the  possession  or  enjoyment,  or  both,  of  the  thing  transferred 
be  postponed  until  at  or  after  the  death  of  the  grantor,  vendor  or 
donor.  Matter  of  Brandreth,  169  N.  Y.  437,  442,  62  N.  E.  563, 
58  L.  R.  A.  148;  Matter  of  Green,  153  N.  Y.  223,  237,  47  N.  E. 
292;  Blodgctt  v.  Union  &  New  Haven  Trnst  Co.,  116  Atl.  908. 

It  is  true  that  a  transfer  intended  to  take  effect  in  possession  or 
enjoyment  at  or  after  death  may  also  be  made  in  contemplation  of 
death,  and  conversely  that  a  transfer  made  in  contemplation  of  death 
may  likewise  be  one  intended  to  take  effect  in  possession  or  enjoy- 
ment at  or  after  death.  This  does  not  alter  the  fact,  however,  that 
there  is  a  sharp  dift"erence  in  principle  between  the  character  of  the 
two  transfers  which  is  well  recognized  by  the  courts.  In  the  case 
of  transfers  "  intended  to  take  effect  in  possession  or  enjoyment  at 
or  after  death,"  it  is  the  peculiar  quality,  or  the  sum  of  qualities, 
of  the  title  or  interest  intended  to  be  transferred,  which  furnishes 
the  sole  test  of  whether  that  kind  of  a  transfer  is  taxable.  In  deter- 
mining whether  a  transfer  is  taxable  because  made  "  in  contempla- 
tion of  death,"  the  nature  of  the  interest  or  estate  transferred  is  not 
necessarily  important,  for  the  only  criterion  in  such  cases  is  whether 
the  transfer  was  made  in  contemplation  of  death.  The  problems  are 
therefore  of  quite  different  attributes. 

The  statute  has  from  time  to  time  been  broadened  so  as  to  include 
in  the  gross  estate  practically  every  interest  of  the  decedent  which 
could  be  properly  subject  to  the  death  tax.  New  York  Tax  Law, 
section  249-r;  Federal  Estate  Tax,  section  302;  Porter  v.  Commis- 
sioner, 288  U.  S.  436,  C.  B.  XII-1,  354. 

But  in  all  cases  involving  death  taxes  there  is  a  firm,  underlying 
principle  well  expressed  by  Mr.  Justice  White  when  he  stressed  that 
death  duties,  under  whatever  name,  "  rest  in  their  essence  upon  the 
principle  that  death  is  the  generating  source  from  which  the  par- 
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ticular  taxing  power  takes  its  being.  .  .  ."  Kiiozvlton  v.  Moore, 
178  U.  S.  41,  56.  But  there  are  many  transfers  inter  vivos  where 
death  is  not  the  generatinj^^  source.  Such  transfers  are  neither 
within  the  scope  nor  the  intendment  of  death  taxes.  As  was  said 
in  1931  by  Mr.  Chief  Justice  Hughes,  "  If  it  is  the  thought  of 
death,  as  a  controlling  motive  prompting  the  disposition  of  property, 
that  affords  the  test,  it  follows  that  the  statute  does  not  embrace 
gifts  inter  vivos  which  spring  from  a  different  motive.  Such  trans- 
fers were  made  the  subject  of  a  distinct  gift  tax,  ...  As  illustrat- 
ing transfers  found  to  be  related  to  purposes  associated  with  life, 
rather  than  with  the  distribution  of  property  in  anticipation  of 
death,  the  government  mentions  transfers  made  '  for  the  purpose  of 
relieving  the  donor  of  the  cares  of  management  or  in  order  that 
his  children  may  experience  the  responsibilities  of  business  under 
his  guidance  and  supervision.'  The  illustrations  are  useful  but  not 
exhaustive.  The  purposes  which  may  be  served  by  gifts  are  of 
great  variety.  It  is  common  knowledge  that  a  frequent  inducement 
is,  not  only  the  desire  to  be  relieved  of  responsibilies,  but  to  have 
children,  or  others  who  may  be  the  appropriate  objects  of  the  donor's 
bounty,  independently  established  with  competencies  of  their  own, 
without  being  compelled  to  await  the  death  of  the  donor  and  without 
particular  consideration  of  that  event.  There  may  be  the  desire  to 
recognize  special  needs  or  exigencies  or  to  discharge  moral  obliga- 
tions. The  gratification  of  such  desires  may  be  a  more  compelling 
motive  than  any  thought  of  death."  United  States  v.  IVells,  283 
U.  S.  102,  118-119. 

It  will  be  observed  how  clearly  Mr.  Chief  Justice  Hughes  empha- 
sizes that  there  are  two  distinct  classes  of  inter  vivos  gifts.  One 
group  has  the  compelling  motive  of  the  thought  of  death  and  be- 
cause of  that  essential  characteristic  it  is  properly  subject  to  the 
death  tax.  The  other  group  has  an  origin  quite  independent  of  the 
thought  of  death  and  therefore  is  not  within  either  the  aim  or  the 
purpose  of  the  death  tax. 

The  gift  tax  does  not  supersede  the  death  tax.  In  Fish  et  al.  c.vrs. 
u/zv  H.  H.  Fish  v.  Commissioner,  27  B.  T.  A.  1002,  affirmed  72  F. 
(2d)  769,  C.  B.  XIV-1,  392,  the  inter  vivos  transfer  in  question 
was  held  to  have  been  made  in  contemplation  of  death  and  an  estate 
tax  was  levied,  and  the  same  transfer  was  also  held  to  be  subject 
to  a  gift  tax  and  a  gift  tax  was  levied.  The  amount  of  the  gi'ft  tax 
was  credited  against  the  estate  tax.  What  this  concretely  means  is 
that  the  tired  tax  administrator  is  not  relieved  of  any  of  the  per- 
plexing burdens  relative  to  inter  vivos  transfers  subject  to  the  death 
tax.  The  gift  tax  does  not  afford  him  a  pleasant  vista  embracing 
an  escape  from  the  dire  necessity  of  his  carefully  scrutinizing  the 
particulars  of  each  case  so  that  he  may  detect  the  dominant  motive 
of  the  donor  and  thus  give  effect  to  the  manifest  purport  of  the 
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death  tax  statute.  This  is  so  because  the  death  tax  is  usually  greater 
than  the  gift  tax. 

But  it  is  claimed  that  the  gift  tax  will  catch  transfers  among  the 
living  which  are  in  reality  within  the  meaning  and  intent  of  the 
death  tax  statute,  but  which  the  taxing  authorities  are  unable  to 
prove  to  be  subject  to  the  death  tax.  But  does  this  not  carry  with 
it  the  suggestion  that  the  taxpayer  shall  not  have  his  day  in  court 
to  prove  that  the  inter  vivos  transfer  under  suspicion  was  not  in 
fact  within  the  meaning  and  intent  of  the  death  tax  statute?  This 
seems  a  tenuous  position  for  the  taxing  authorities  to  take,  because 
it  involves  depriving  the  taxpayer  of  his  right  to  be  heard  upon  the 
question  whether  the  transfer  was  in  reality  liable  for  a  death  tax. 

I  think  this  must  bring  us  to  the  conclusion  that  the  gift  tax 
covers  a  field  separate,  distinct  and  apart  from  that  occupied  by  the 
death  tax.  The  only  relation  between  the  two  seems  to  be  that  if 
the  same  transfer  inter  vivos  is  held  to  be  subject  to  both  the  gift 
tax  and  the  death  tax  there  will  be  a  credit  of  the  gift  tax  against 
the  death  tax.  Apparently  there  is  no  provision  to  take  care  of  the 
case  where  the  gift  tax  is  larger  than  the  death  tax.  Subd.  (b) 
(1)  (2)  Sect.  301  Revenue  Act  1926  as  amended  and  Subd.  (b) 
(1)   (2)  Sect.  402  Revenue  Act  1932  as  amended. 

Oregon  (1933),  Virginia  (1934)  and  Wisconsin  (1933)  are  the 
three  states  which  have  gift  tax  statutes.  It  is  interesting  to  note 
that  the  Oregon  statute  specifically  provides  that  the  gift  tax  "  shall 
not  apply  to  any  transfer  of  property  which  is  subject  to  an  inheri- 
tance tax  imposed"  by  the  Oregon  statute.  Subdivision  (c)  of 
section  1  of  the  Oregon  gift  tax  law.  The  possible  implications  of 
this  provision  are  of  great  interest.  If  the  Oregon  tax  authorities 
accept  a  gift  tax  on  a  transfer  does  this  not  amount  to  a  ruling  that 
the  transfer  will  not  later  be  taxed  under  the  death  tax?  And  if 
this  is  correct,  does  it  not  throw  upon  the  tax  authorities  the  duty 
of  examining  each  gift  to  determine  whether  it  is  taxable  under  the 
gift  tax  or  the  death  tax  ?  It  does  not  appear  clear  that  attempts  to 
correlate  the  two  taxes  are  certain  to  lead  to  administrative  sim- 
plicity. Under  the  federal  statutes  the  federal  tax  authorities  are 
forced  to  re-examine  each  inter  vivos  transfer  at  the  donor's  death 
in  order  to  determine  whether  an  additional  death  tax  is  due; 
under  the  Oregon  statute  it  would  seem  that  the  authorities  are 
required  to  examine  each  transfer  at  the  time  it  is  made  in  order 
to  determine  which  statute  applies. 

Arkansas,  California,  Colorado,  Minnesota,  Pennsylvania  and 
Washington  have  had  introduced  in  their  respective  legislatures 
bills  providing  for  a  gift  tax,  but  none  of  said  bills  have  been  en- 
acted into  law.  The  Dominion  of  Canada  adopted  a  gift  ta.x  last 
year. 

It  has  been  suggested  to  me  to  discuss  whether  the  gift  tax  has 
been  successful  in  closing  the  gaps  in  the  inter  vivos  provisions  of 
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the  death  tax.  This  involves  embarking  into  the  reahn  of  conjec- 
ture. It  is  quite  evident  that  the  gift  tax  opens  a  new  and  a  very 
wide  region  of  taxation  not  at  all  covered  by  death  taxation.  Per- 
sonally I  rather  doubt  whether  it  has  appreciably  stopped  up  any 
gap.  My  thought  may  be  influenced  because  I  have  a  natural 
aversion  to  my  government  not  giving  a  taxpayer  his  day  in  court 
on  a  disputed  question  of  either  law  or  fact. 

Possibly  this  article  has  properly  nothing  to  do  with  the  Dublic 
policy  of  the  government  pushing  out  the  taxation  frontiers  into 
new  territory.  On  the  other  hand  this  body  of  representatives  from 
the  various  states  may  be  considering  the  possibility  of  enacting 
state  gift  tax  statutes.  I  should  like  to  step  down  from  the  philo- 
sophical platform  I  have  been  occupying  in  reading  this  paper. 
My  personal  opinion  is  that  the  citizens  of  the  various  states  are 
not  undertaxed.  Certainly  a  gift  tax  should  not  be  levied  iipon  the 
untenable  theory  that  it  is  a  corollary  to  the  death  tax,  nor  upon 
the  equally  untenable  theory  that  a  gift  tax  will  do  away  with  the 
burden  of  determining  whether  an  inter  vivos  transfer  is  subject  to 
the  death  tax.  Further,  it  is  obvious  that  if  the  gift  tax  is  generally 
adopted  by  the  states  there  will  be  flung  wide  open  the  flood  gates 
of  contention  relative  to  the  domicile  of  the  donor  as  well  as  to  the 
situs  of  the  property  transferred.  But  it  is  time  for  me  to  stop,  as 
I  am  edging  upon  the  subject  entrusted  to  your  committee  on  double 
domicile. 

Chairman  Gerstenberg:  Those  are  the  formal  papers  for  the 
morning  and  now  we  may  have  some  discussion.  We  are  all  in- 
debted to  the  program  committee  for  having  seen  to  it  that  we  might 
have  a  good  discussion,  for  the  committee  has  suggested  that  For- 
rest N.  Williams,  assistant  vice-president  of  the  First  National  Bank 
of  Chicago,  be  prepared  to  discuss  these  papers,  any  or  all  of  them — 
Mr.  Williams. 

Forrest  N.  Williams  (Illinois)  :  Mr.  Chairman,  Ladies  and 
Gentlemen,  Mr.  Chrystie's  paper  very  ably  discusses  the  historical 
and  legal  background  of  gift  taxes  in  relation  to  death  taxes.  How- 
ever, I  would  like  to  pursue  his  paper  a  little  further,  especially  as 
it  pertains  to  the  economic  side  of  this  question. 

There  are  but  two  logical  purposes  for  gift  taxes — prevention  of 
death  tax  avoidance,  and  to  raise  revenue.  If  a  gift  tax  is  enacted 
to  prevent  death  tax  avoidance  the  easiest  method  is  to  make  the 
rates  so  high  as  to  practically  prevent  gifts.  This  was  the  pro- 
cedure adopted  in  Wisconsin  and  Virginia  where  the  gift  tax  rates 
equal  the  death  tax  rates.  Obviously,  this  method  is  undesirable 
and  prevents  the  normal  distribution  of  wealth.  The  gift  tax  rates 
should  be  in  line  so  that  gifts  can  still  be  made  and  yet  death  taxes 
will  not  be  avoided. 
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The  most  logical  rates  for  gift  taxes  would  be  rates  which  would 
result  in  a  gift  tax  equal  to  the  present  worth  of  the  death  tax  pay- 
able at  the  termination  of  the  life  expectancy  of  the  donor.  If  this 
procedure  were  followed  the  gift  tax  collected  from  a  donor,  age  25, 
would  be  considerably  less  than  the  gift  tax  collected  from  a  donor, 
age  70.  However,  it  would  result  in  but  one  transfer  tax,  a  death 
tax,  and  it  would  always  be  the  same  whether  composed  in  part  of 
gift  taxes  and  death  taxes,  or  entirely  of  death  taxes.  The  net 
result  would  be  that  one  could  pay  his  death  taxes  in  installments, 
and  the  normal  motives  for  making  gifts  would  not  be  subject  to  so 
much  tax  distortion. 

This  general  theory  is  recognized  in  the  present  federal  gift  tax 
law  but  in  a  rather  haphazard  manner.  The  present  federal  gift 
tax  rates  are  approximately  three-fourths  of  the  federal  estate  tax 
rates.  Further,  if  a  gift  is  included  in  the  estate  for  federal  estate 
tax  purposes  a  credit  is  allowed  against  the  federal  estate  tax  shown 
due  for  the  federal  gift  tax  paid.  However,  no  interest  allowance 
is  made  for  the  gift  tax  and  consequently  if  a  donor  pays  a  gift  tax 
and  lives  any  length  of  time  the  interest  on  the  money  he  paid  to 
the  government,  if  added  to  the  amount  of  gift  tax,  may  produce  a 
figure  considerably  more  than  any  possible  federal  estate  tax.  The 
lack  of  a  scientific  ratio,  or  correlation,  between  the  federal  estate 
and  gift  tax  laws  prevents  substantial  gifts  today  and,  as  most  of 
you  here  know,  gifts  have  only  been  made  in  volume  during  the 
past  few  years  when  a  gift  tax  was  about  to  be  passed  or  the  rates 
of  an  existing  law  were  about  to  be  substantially  increased. 

If  gifts  must  be  taxed,  then  they  should  be  subjected  to  a  gift  tax 
on  a  scientific  rate  basis  properly  adjusted  to  and  correlated  with 
the  death  tax.  If  this  were  done,  we  would  no  longed  need  concern 
ourselves  with  those  difficult  technical  doctrines  discussed  by  Mr. 
Chrystie,  to  wit :  "  Gifts  in  contemplation  of  death  "  and  "  gifts  to 
take  effect  in  possession  or  enjoyment  at  or  after  death." 

Now,  let  us  turn  to  gift  taxes  enacted  for  revenue  purposes  only. 
It  seems  obvious  after  our  discussion  of  gift  taxes  for  the  preven- 
tion of  death  tax  avoidance  that  these  taxes  merely  anticipate  death 
taxes  and,  in  that  sense,  produce  no  additional  revenue.  Whether 
such  procedure  is  wise  must  be  decided  by  each  state  for  itself  but 
such  type  of  taxes  are  the  inevitable  consequences  of  a  depression. 
However,  if  revenue  is  needed,  the  gift  tax  rate  structure  must  be 
sufficiently  low  in  relation  to  the  death  taxes  to  justify  the  donor 
in  taking  the  following  risks : 

( 1 )  That  the  gift  will  be  held  to  have  been  made  in  contempla- 
tion of  death  or  intended  to  take  effect  in  possession  or  enjoyment 
at  or  after  death. 

(2)  That  the  death  taxes  will  be  reduced.  Believe  it  or  not,  this 
happened  at  least  once  under  our  federal  estate  tax  law.  I  refer  to 
the  S07'  credit  provision. 
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(3)  That  the  gift  tax  will  be  modified  or  abolished.  This  like- 
wise happened  once.  The  first  federal  estate  gift  tax  law  was 
repealed  as  of  January  1,  1926. 

If  the  problem  is  not  attacked  on  the  rate  structure  basis,  then 
every  gift  probably  must  be  free  from  death  taxes  in  order  to  en- 
courage a  normal  distribution  of  wealth.  Oregon's  experience,  as 
pointed  out  by  ]Mr.  Chrystie,  would  seem  to  make  it  impossible  to 
have  a  gift  tax  which  appHes  only  to  gifts  not  subject  to  death  tax. 

Probably  the  most  difticult  problem  for  a  state  considering  a  gift 
tax  is  its  probable  effect  on  the  domicile  of  its  citizens.  It  would 
be  foolish  for  a  donor  of  substantial  means  to  remain  domiciled  in 
a  state  imposing  a  substantial  gift  tax  when  he  can  first  change  his 
residence  and  then  make  a  gift  without  encountering  any  tax  what- 
soever. Nor  has  any  state  any  means  of  preventing  such  a  situation 
occurring  especially  as  it  applies  to  elderly  persons  of  substantial 
means  with  no  business  ties.  Obviously,  it  is  the  younger  citizenry 
who  will  suffer  from  any  such  law.  Further,  if  a  donor  pays  a 
gift  tax  to  a  state  which  offers  some  inducement  to  make  gifts  he 
would  be  reluctant  to  change  his  residence  at  some  later  date  for 
fear  of  losing  those  benefits.  A  gift  exempt  from  death  tax  in  one 
state  or  paid  for  on  a  basis  adjusted  to  the  death  tax  might  be  held 
in  another  state  to  be  a  part  of  the  general  estate  for  such  latter 
state's  death  duties. 

As  far  as  older  people  are  concerned,  the  gift  tax  miglit  cause  a 
shift  in  population.  The  younger  population  miglit  find  it  more 
desirable  to  remain  static. 

This  same  problem  was  originally  encountered  in  the  state  death 
tax  laws  but  the  inequality  between  different  state  laws  was  taken 
care  of  by  the  80%  credit  provision  of  the  federal  estate  tax  law. 
In  order  to  solve  the  gift  tax  problem  it  probably  would  be  neces- 
sary to  amend  the  federal  gift  tax  law  and  allow  as  a  credit  against 
it  the  state  gift  tax  up  to  SO/o  thereof.  Then  a  further  federal  gift 
tax  similar  to  the  super-imposed  federal  estate  tax  would  have  to  be 
considered  and  the  problem  would  go  on  and  on.  What  our  tax 
laws  need  is  more  simplifications  and  not  more  complications. 

One  might  very  properly  ask,  what  does  all  this  lead  to?  Let 
me  say  it  is  merely  a  discussion  of  but  a  few  of  the  problems  in- 
volved in  a  continuation  of  the  gift  tax  innovation.  I  merely  state 
that  any  state  legislature  before  passing  a  gift  tax  law  should  first 
determine  what  is  its  purpose — tax  avoidance  or  revenue  raising. 
If  the  former,  it  should  be  balanced  with  death  taxes.  If  the  latter, 
it  should  encourage  the  distribution  of  wealth  and  the  assumption 
of  the  risks  mentioned.  And  most  important  of  all,  the  effect  on 
the  domicile  of  its  citizens  must  be  considered. 

Chairman  Gerstenberg:  I  understand  IMr.  Dargusch,  member 
of  the  Ohio  State  Tax  Commission,  who  was  to  discuss  the  papers 
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presented  at  this  session,  has  been  reported  ill  and  not  present. 
That  leaves,  then,  time  for  discussion  from  the  floor.  Does  anybody 
care  to  make  any  remarks  or  ask  any  questions  ? 

Charles  J.  Tobix  (New  York)  :  Would  it  be  possible,  Mr. 
Chairman,  for  the  committee  of  the  association  to  take  up  the 
proposition  of  a  uniform  law  on  domicile,  in  the  hope  and  expec- 
tation that  through  the  National  Tax  Association  and  the  tax  ad- 
ministrators that  belong-  to  it,  we  might  have  adopted  in  the  states 
that  particular  uniform  domicile  law  which  would  be  such,  after 
some  study,  as  would  make  definite,  as  far  as  it  can  be  made  definite, 
a  solution  of  domicile  in  interstate  estates  ?  If  that  is  not  the  way 
to  do  it,  could  we  have  interstate  compacts  working  toward  the  end 
of  establishing  a  uniform  law,  which  would  be  uniformly  applied 
throughout  the  country  ?  I  expect  to  introduce  a  resolution  at  a 
later  date,  which  will  be  passed  on  by  your  resolutions  committee, 
asking  that  this  very  important  subject  be  taken  up  in  that  way. 
I  am  fearful  that  with  the  interpleader  law  and  with  the  present 
state  of  affairs  of  ascertaining  where  the  domicile  of  the  individual 
is,  that  we  are  only  going  to  have  continual  litigation,  and  that  we 
are  not  getting  any  answer,  even  though  that  may  be  a  bad  state- 
ment to  make  from  the  standpoint  of  a  lawyer.  I  feel  that  the 
National  Tax  Association  should  be  interested  in  getting  matters 
of  this  kind  settled,  and  I  think  it  is  our  duty  to  see  if  we  cannot 
make  the  laws  so  that  that  will  be  settled  and  the  taxpayer  may 
know  where  he  should  pay  his  taxes  and  be  allowed  to  pay  them. 

Chairmax  Gerstenberg:  I  cannot  answer  that.  I  would  like 
to  answer  it.  Some  day  you  and  I,  Charles,  will  have  a  talk  about 
it,  but  perhaps  Mr.  Blakey  will  answer  it. 

Roy  G.  Blakey  (District  of  Columbia)  :  I  would  like  to  ask  a 
question.  Under  the  present  federal  law  are  the  gifts  that  are  made 
during  the  lifetime  taken  into  consideration  at  the  death  in  calcu- 
lating the  graduation  in  respect  to  the  death  taxes  ? 

Chairman  Gerstexberg:  You  are  asking  that  question  of  Mr. 
Chrystie,  I  believe. 

T.  Ludlow  Chrystie  (New  York)  :  There  are  provisions  at 
the  end  of  the  1926  rate  and  the  1932  rate,  a  portion  of  the  respec- 
tive death  taxes,  which  give  what  some  people  have  called  a  tricky 
credit.  It  is  in  proportion  to  certain  things.  In  that  connection 
and  about  that  point,  in  1924,  the  litigation  about  the  act  was 
whether  it  was  retroactive,  and  you  will  remember  the  United  States 
Supreme  Court  held  that  it  was  not  retroactive.  When  they  came 
to  pass  the  1932  act — the  1924  act  went  out  of  existence  in  1926 — 
the  court  especially  stated  it  was  not  retroactive,  and  inserted  this 
important  provision.     It  was  cumulative  in  what  one  gave,  right  up 
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to  the  time  that  one  passed  on.  Then  if  one  lived  ten  years  and 
gave  a  certain  amount  every  year,  it  would  come  up  so,  because 
of  the  graded  rate,  not  on  the  amount  of  the  gift  itself,  but  the 
amount  of  the  gift  plus  the  prior  gifts,  that  one  received  up  to  51 
per  cent  on  his  tax.  Now,  speaking  of  credit,  a  man  lived  for  ten 
years,  and  gave  a  gift  each  year.  In  the  tenth  year  he  made  a  gift, 
we  will  say,  of  $100,000,  which  was  subject  to  the  51  per  cent  of 
the  gift  tax,  and  he  paid  that  gift  tax.  But  he  died,  and  the  courts 
held  that  that  $100,000  was  in  contemplation  of  death;  but  because 
of  the  depression  his  estate  had  shrunk  so  that  the  estate,  even  with 
the  last  $100,000,  only  went  to  the  death  tax  at,  say,  a  20  per  cent 
rate.  It  is  a  hollow  mockery  to  say  he  would  get  a  credit  for  this 
last  gift  tax,  which  would  be  at  the  51  per  cent  rate,  whereas  the 
death  tax,  because  of  his  previous  estate,  would  only  be  20  per  cent. 
So,  it  is  fair  to  say  with  that  porvision  which  is  not  incidental  in 
the  gift  tax  law,  but  is  in  the  estate  tax  law,  the  credit  is  subject 
to  many  exceptions  and  modifications. 

Roy  G.  Blakey  :  I  am  not  entirely  clear  yet,  and  I  am  raising 
the  point  of  the  graduated  rates  on  the  estate  at  death.  I  don't 
recall  just  what  the  rates  are,  but  suppose  that  at  death  a  man 
leaves  an  estate,  we  will  say,  of  $20,000,000,  and  the  rates  on  that 
are,  we  will  say  for  example,  40  per  cent.  Suppose  that  he  had 
given  away  $10,000,000.  Will  that  $10,000,000  be  added  to  the 
$20,000,000  to  make  the  total  $30,000,000,  and  the  rate  on  $30,- 
000,000,  which  would  be  higher,  applied  to  that  estate? 

T.  LuuLOW  Chrystie:  I  understood  that  the  accumulation  would 
not.     Maybe  it  will.     I  don't  know. 

Chairman  Gerstenberg:    It  does  not  apply.     It  does  not  add  up. 

T.  Ludlow  Chrystie  :  You  see,  there  have  been  only  about  20 
cases  on  the  death  tax  and  the  more  I  read  that  statute,  the  less  I 
know  about  it. 

Chairman  Gerstenberg:  Perhaps  it  varies  inversely  as  the 
square  of  the  distance,  as  in  the  law  of  physics. 

Roy  G.  Blakey  :  May  I  remark  then,  that  it  seems  to  me  that 
the  gentleman  from  Chicago  overlooked  that. 

Forrest  N.  Williams  (Illinois)  :  The  subject  of  my  remarks 
related  to  gifts  which  were  bound  to  be  included  in  the  estate  at 
the  time  of  death,  because  they  were  either  made  in  contemplation 
of  death  or  take  effect  in  possession  or  enjoyment  after  death. 
Now,  it  is  true  that  you  can  make  gifts  during  life  and  avoid  the 
federal  estate  tax.  However,  you  know  the  implications  involved 
in  those  two  technical  doctrines.  In  the  old  days  you  were  reason- 
ably sure  that  age  was  not  a  factor,  and  that  if  a  man's  health  was 
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sound  at  the  time,  you  were  perfectly  sure  it  would  not  be  included 
in  the  estate.  But,  with  the  present  trend  of  taxation,  and  the 
remarks  that  have  been  made  by  Mr.  Morgenthau,  secretary  of  the 
treasury,  that  "  What  else  could  a  man  of  89  have  in  mind  except 
to  die  ?",  you  can  see  what  the  trend  is  going  to  be. 

Chairman  Gerstenberg  :  It  was  suggested  that  Mr.  Lavery, 
who  is  counsel  for  the  Ohio  tax  commission,  and  professor  of  con- 
stitutional law  and  the  law  of  taxation  at  the  University  of  Cincin- 
nati, take  the  place  of  i\Ir.  Dargusch.  Mr.  Lavery  had  another 
appointment,  but  is  now  back,  and  if  he  has  something  to  say,  we 
will  be  glad  to  hear  it. 

Thomas  C.  Lavery  (Ohio)  :  I  am  batting  here  for  Mr.  Dar- 
gusch, whose  secretary  telephoned  me  this  morning  that  Mr. 
Dargusch  is  ill  at  home  and  could  not  come  here.  His  secretary 
gave  me  a  few  points  that  he  intended  to  make. 

I  heard  only  a  part  of  the  discussion  before  I  left.  These  are 
the  points  that  were  given  me  over  the  telephone,  and  they  indicate 
his  position  on  these  questions. 

As  to  the  interpleader  act,  he  was  of  the  opinion  that  its  validity 
is  doubtful.  I  must  confess  that  I  had  not  considered  the  problem 
at  all,  and  it  was  new  to  me  when  I  heard  Mr.  Knapp's  paper. 
There  are  a  great  many  points  involved  in  a  consideration  of  the 
constitutionality  of  that  question,  but  quite  obviously,  I  think,  some- 
thing will  have  to  be  done;  and  that  was  Mr.  Dargusch's  opinion, 
that  something  will  have  to  be  done  about  a  man,  as  he  put  it, 
living  in  two  states  at  the  same  time.  Certainly  we  are  confronted 
with  the  problem  and  it  will  have  to  have  some  kind  of  a  solution. 
This  is  not  the  first  time,  however,  that  we  have  been  confronted 
with  the  problem  of  whether  power  to  deal  with  a  certain  situation 
is  in  the  federal  government  or  remains  with  the  states.  In  fact. 
I  think  the  history  of  constitutional  law  for  the  last  three  or  four 
years  has  been  largely  on  where  the  power  lies  to  deal  with  these 
various  things  with  which  we  are  confronted.  It  might  be  that  we 
could  attack  it  more  fundamentally  by  abandoning  the  idea  that 
domicile  is  the  test  of  the  jurisdiction  to  impose  taxes  in  situations 
of  this  sort.  A  man  might  be  taxable  in  different  jurisdictions  at 
the  same  time ;  however,  that  would  require  a  reversal  of  some  of 
the  theories  of  the  majority  of  the  Supreme  Court  at  the  present 
time.  But,  to  some  extent,  we  have  the  same  question  coming  up, 
I  think,  in  dealing  with  state  jurisdiction  to  tax  income.  Now,  when 
that  question  is  solved  perhaps  we  will  get  some  light  on  this 
question. 

There  is  one  case  that  always  interested  me,  and  that  is  the  case 
of  Colorado  v.  Harbcck,  which,  as  you  will  recall,  makes  it  very 
difficult  for  a  state,  which  claims  to  have  some  claim  on  the  estate 
of  the  decedent,  to  do  anything  about  it,  if  the  executor  has  been 
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diligent  enough  in  getting  himself  in  proper  shape  before  the  ques- 
tion comes  up.  Perhaps  that  is  the  practical  answer  to  all  states, 
except  one  in  this  connection :  get  everything  out  of  the  jurisdic- 
tion and  then  let  the  state  that  claims  to  tax  whistle  for  its  money. 
Of  course,  that  is  not  a  very  helpful  solution  to  tax  administrators. 
That  is  more  from  the  taxpayer's  point  of  view.  Now,  I  know  we 
will  all  watch  with  interest  the  progress  of  this  case  through  the 
court.  It  seems  to  me  that  apart  from  the  constitutionality  of  the 
act,  it  is  a  very  good  solution  of  the  problem,  if  the  federal  courts 
do  have  the  power  to  entertain  such  suits. 

The  matter  of  domicile,  as  we  all  know,  depends  so  much  upon 
interpretation  given  to  fact — what  weight  shall  be  placed  upon  cer- 
tain facts ;  and,  as  Mr.  Knapp  said,  I  believe  the  evidence  may  not 
be  the  same  in  one  court  as  it  was  in  another.  Even  if  it  is  much 
the  same,  it  may  be  given  in  such  a  way  as  to  make  different  im- 
pressions upon  different  minds.  So,  you  might  have  the  startling 
conclusion  reached  in  a  bona  fide  case  that  the  facts  were  such  that 
a  man  did  have  his  domicile  in  two  jurisdictions  at  the  same  time. 

There  is  one  other  point  I  wanted  to  refer  to,  and  that  was  the 
point  made  by  Mr.  Manning  at  the  close  of  his  paper  on  the  ques- 
tion of  state  taxation  of  federal  instrumentalities  and  activities.  I 
spent  a  good  part  of  the  summer  investigating  that  problem  for  the 
tax  commission  of  Ohio,  to  determine  how  far  we  could  go  with 
respect  to  our  sales  tax  on  sales  made  either  directly  to  the  federal 
government  or  to  a  contractor  working  for  the  federal  government. 
Our  law  specifically  says  that  we  are  not  to  tax  sales  which  are 
not  within  the  taxing  power  of  the  state;  and,  of  course,  under  the 
implied  limitation  set  forth  in  the  old  case  of  McCullough  v.  Mary- 
land, we  cannot  tax  the  instrumentalities  of  the  federal  government. 
The  conclusion  I  came  to  after  looking  up  all  the  cases,  or  nearly 
all  of  them,  dealing  with  the  subject  of  state  taxation  of  federal 
instrumentalities  and  agencies,  was  that  there  is  a  very  narrow 
field  in  which  the  states  can  tax.  About  the  only  case  that  gives 
much  comfort  to  state  taxing  officials  is  the  Trinity  Farm  Construc- 
tion Company  z'.  Grosjean.  There,  you  will  recall,  the  state  of 
Louisiana  was  allowed  to  tax  the  gasoline  used  by  a  contractor  to 
furnish  the  motive  power  for  his  machinery,  upon  a  construction 
job  for  the  federal  government.  Now,  I  take  it.  there  would  be  no 
question  whatever,  if  that  contract  had  been  performed,  let  us  say, 
through  the  war  department  or  through  the  engineering  corps,  that 
that  gas  would  not  have  been  subject  to  the  tax.  So  that,  appar- 
ently, the  only  extent  to  which  the  state's  taxing  power  extends,  in 
the  case  of  activities  which  have  a  relationship  to  the  federal  gov- 
ernment, is  in  the  case  where  the  activity  is  carried  on  indirectly 
through  the  agency  of  independent  contractors.  If  the  federal  gov- 
ernment  engages   in   it  directly,   then    it   seems   to  me,   under  this 
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implied  limitation  I  have  mentioned,  the  states  have  no  such  power 
to  tax. 

Chairman  Gerstenberg  :  At  this  time  it  would  be  well  if  we 
had  an  announcement  that  should  be  made  when  everybody  is  pres- 
ent.    Mr.  Zoercher  would  like  to  make  an  announcement. 

Philip  Zoercher  (Indiana)  :  I  would  like  to  announce  the  ap- 
pointment of  the  nominating  committee.  The  committee  is  com- 
posed of  the  past  presidents  who  are  here  and  A.  J.  Maxwell  of 
North  Carolina,  Ray  L.  Riley  of  California,  and  Royal  B.  Cushing 
from  Illinois.     They  will  constitute  the  nominating  committee. 

I  would  also  request  that  all  the  states  should  present  the  names 
of  the  members  of  the  resolutions  committee  not  later  than  the 
afternoon  meeting,  for  I  would  like  to  announce  that  committee. 
Beginning  with  this  afternoon  the  rest  of  the  meetings  will  be  held 
in  the  Riley  Room,  so  it  should  not  take  you  so  long  to  get  to  the 
meetings. 

Ch.mrmax  Gerstenberg:  ]\Ir.  Query,  I  believe,  has  some  an- 
nouncements to  make. 

Secretary  Query  :  I  want  to  announce  that  copies  of  the  paper 
submitted  by  Mr.  Manning  are  available  at  the  registration  desk. 
Anybody  who  wants  this  important  paper  can  get  it  by  calling  at 
the  desk.  I  have  also  300  copies  of  the  Model  Tax  Bill  submitted 
to  the  New  York  General  Assembly  available  if  you  will  call  at 
the  desk. 

I  have  arranged,  at  the  suggestion  of  some  of  the  so-called  old-time 
members,  group  pictures  of  previous  conferences.  You  will  find 
them  posted  on  the  mezzanine  floor,  at  the  registration  desk.  Per- 
haps looking  at  these  pictures  will  revive  memories  and  faces  of 
days  gone  by. 

You  will  recall  last  year,  those  of  you  who  were  present  at 
Oklahoma  City,  that  your  attention  was  called  to  the  fact  that  we 
desire  at  these  conferences  to  secure  new  memberships.  Those  of 
you  who  are  interested  in  the  work  of  the  association  and  our  con- 
ferences are  invited  to  become  members  of  the  association.  The 
membership  fee  is  $5.00,  and  with  membership  goes  nine  issues  of 
The  Bulletin  and  a  copy  of  the  current  proceedings.  I  also  want 
to  say  that  there  are  members  who  have  not  paid  their  dues  for  the 
year  ending  June  30,  1936;  we  have  about  45  such  members  who 
are  in  arrears.  Some  of  those  delinquent  members  may  be  here. 
Should  I  carry  out  the  instructions  of  the  executive  committee  and 
by-laws  you  will  be  treated  as  in  arrears  on  January  1st,  and  will 
not  receive  The  Bulletin  and  a  copy  of  the  proceedings  of  this 
particular  conference,  unless  your  dues  are  paid.     I  thank  you. 
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Chairman  Gerstenberg:  I  will  say,  in  connection  with  Mr. 
Manning-'s  paper,  that  you  heard  only  a  summary  of  it.  This  paper 
is  very  much  more  detailed  than  you  heard.  There  are  300  copies 
at  the  desk.  I  saw  Mr.  Edmonds  rise  just  as  we  were  making  our 
announcements. 

Franklin  S.  Edmonds  (Pennsylvania)  :  I  would  like  to  say  a 
word  with  reference  to  Mr.  Knapp's  excellent  paper.  It  seems  to 
me  it  indicates  one  of  the  healthy  lines  of  progress  in  which  the 
National  Tax  Association  can  take  a  lead.  I  have  to  say  this  with 
some  temerity  because  Mrs.  Edmonds  says  I  have  already  talked 
enough  for  the  entire  conference.  Judge  Zoercher  tells  me  not  to 
regard  Mrs.  Edmonds  if  I  can  keep  politics  out  of  it.  Jim  Farley 
has  probably  communicated  with  the  Judge  on  that  subject. 

I  want  to  discuss  the  Dorrance  estate  from  the  Pennsylvania 
point  of  view.  Mr.  Dorrance,  the  genius  of  the  Campbell  Soup 
Company,  lived  in  New  Jersey  many  years.  When  his  children 
reached  the  age  where  social  opportunities  were  needed,  he  bought 
a  beautiful  place  in  Pennsylvania  and  lived  there,  where  his  children 
completed  their  education.  Mr.  Dorrance  was  a  very  astute  man, 
and  when  he  made  that  change  of  residence  to  Pennsylvania  he 
made  statement  after  statement  to  indicate  that  his  desire  was  still 
to  be  regarded  as  a  New  Jersey  resident.  If  he  had  been  regarded 
as  a  Pennsylvania  resident,  he  would  have  come  under  our  four- 
mills  personal  property  tax  each  year,  for  all  of  the  stock  of  a 
foreign  corporation  which  he  held,  and  he  held  a  very  large  quan- 
tity of  that  stock.  So,  he  made  statements  and  he  wrote  letters  and 
accepted  directorships  and  was  always  credited  to  New  Jersey. 
When  the  question  came  before  the  Pennsylvania  Supreme  Court  as 
to  what  was  his  status,  the  Dorrance  estate  won  in  the  lower  court, 
and  it  was  decided  there  he  was  a  resident  of  New  Jersey,  but  when 
it  came  before  the  United  States  Supreme  Court  that  court  said  the 
question  is  domicile ;  domicile  is  a  question  of  intention ;  intention 
may  be  construed  either  from  statements  or  from  acts.  His  state- 
ments were  all  New  Jersey;  his  acts  were  all  Pennsylvania;  and 
under  those  circumstances  the  Pennsylvania  Supreme  Court  reached 
the  conclusion  that  Mr.  Dorrance  had  really  framed  his  case  but 
had  not  framed  it  with  a  sufficient  degree  of  success  to  entitle  him 
to  the  protection  of  the  law.  Now,  when  that  case  was  presented 
to  the  Supreme  Court  of  Pennsylvania,  I  think  most  of  the  attorneys 
for  the  Dorrance  estate  made  a  mistake,  for  they  did  not  set  up  any 
federal  question  as  involved.  They  did  not  set  up  any  question  as 
to  the  Fourteenth  Amendment,  and  when  the  certiorari  was  taken 
to  the  Supreme  Court  of  the  United  States,  the  first  question  asked 
was,  is  there  a  federal  question  raised  in  the  court  below?  If  it  was 
not  raised  in  the  court  below  they  said  it  could  not  be  raised  in  this 
court;  and  consequently  they  refused  the  certiorari. 
8 


114  XATIOXAL  TAX  ASSOCIATIOX 

I  have  always  been  of  the  opinion  that  if  the  federal  question  had 
been  raised  in  the  court  below,  the  Supreme  Court  of  the  United 
States  would  have  taken  jurisdiction  of  that  case,  and  then  we 
would  have  avoided  a  rather  anomalous  situation  in  which  the  estate 
pays  full  tax  to  two  jurisdictions.  Such  a  situation  is  repugnant  to 
the  moral  sense  of  the  community.  It  is  absolutely  essential  that 
some  way  out  should  be  found;  and  therefore  I  feel  very  strongly 
that  we  ought  to  give  more  power  to  this  committee  in  its  efforts 
to  find  a  way  out.  I  am  also  of  the  opinion  that  the  problem  itself 
would  never  have  been  presented  if  it  had  not  been  for  important 
errors  of  omission  in  the  argument  of  the  case,  and  if  it  had  not 
been  also  for  the  fact  that  the  testator  was  so  astute  as  frankly  to 
create  a  prejudice  against  him  when  it  came  before  a  court. 

Chairman  Gersteneerg:  Mr.  Edmonds  is  always  the  defender 
of  the  Constitution  and  the  Supreme  Court.  I  saw  Mr.  Farwell 
Knapp  smile  as  though  he  had  a  canary  inside  of  him  when  the 
Harbeck  case  was  mentioned.  I  think  he  wants  to  tell  us  that  it  is 
an  out-moded  case.     Mr.  Knapp. 

Farwell  Knapp  (Connecticut)  :  I  will  leave  that  to  Mr.  Chrys- 
tie,  because  Mr.  Chrystie  carried  the  ball  in  the  Martin  case;  but, 
as  I  was  listening,  it  occurred  to  me  that  there  is  another  angle 
which  I  have  not  mentioned  and  think  I  should.  Professor  Zach- 
ariah  Chaffee  wrote  a  very  good  article,  or  two  articles,  in  the 
Yale  Law  Journal  last  spring,  on  the  Federal  Interpleader  Act,  and 
devoted  some  space  to  this  problem  of  double  domicile.  Professor 
Chaffee  suggested  that  it  might  be  possible,  under  certain  circum- 
stances, for  an  executor,  who  was  smart  enough  to  get  his  case  into 
shape,  so  that  when  he  presented  it  to  state  "A",  state  "A"  would 
say,  "  No,  that  is  state  *B'  ",  and  then  when  he  presented  it  to 
state  "B",  state  "B"  would  say,  '"'  No,  it  is  state  'A'  ",  and  the 
decedent  would  have  the  rare  privilege  of  going  to  an  untaxed 
grave.  It  has  happened  recently  that  such  a  case  has  come  to  me. 
A  lady  died  in  England  not  long  ago.  She  lived  there  since  1872. 
She  had  not  been  in  this  country  at  all  since  1913,  and  then  only 
on  a  short  trip.  She  was  very  wealthy.  She  left  a  will,  which  was 
presented  to  the  English  taxing  authorities,  who  said  no,  she  is  not 
domiciled  in  England,  she  is  domiciled  in  the  United  States.  She 
recited  in  her  will  that  she  was  domiciled  in  the  United  States. 
So,  they  came  to  me  and  said,  "  What  about  this  ?"  I  examined 
the  facts  and  we  concluded  that  we  had  no  claim  whatever,  that  she 
was  not  domiciled  in  Connecticut,  so,  so  far  as  I  can  see,  she  has 
no  domicile. 

Chairman  Gerstenberg  :    I  wonder  if  she  was  a  pretty  lady. 

Henry  F.  Long  (Massachusetts)  :  If  she  has  no  domicile,  Massa- 
chusetts will  accept  her. 
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Chairman  Gerstenberg:  I  wonder  if  you  would  all  bear  with 
me  while  I  make  a  suggestion,  and  perhaps  you  would  care  to  act 
upon  it.  It  occurred  to  me  while  Mr.  Manning  was  reading  his 
paper.  Each  year  we  hear  the  report  of  Mr.  Manning  and  it  is 
always  of  great  value  to  us,  but  it  seems  to  me  there  is  another 
thing  that  the  association  might  do  that  would  be  of  equal  value, 
and  that  is  a  half-minute  report  from  each  state,  if  there  is  any 
representative  of  the  state  who  is  available  and  in  position  to  do  so. 
He  would  tell  us  what  is  expected  in  the  coming  year.  For  ex- 
ample, we  could  have  Alabama — I  always  rememl)er  that  as  the  first 
state — get  up  and  say  in  one-half  minute  that  they  expect  to  revise 
some  tax,  or  that  they  intend  to  put  in  another  form  of  tax.  That 
could  be  done  in  about  half  a  minute,  and  at  that  rate,  it  would 
take  twenty-four  minutes.  If  there  is  no  further  discussion  on  the 
papers,  I  am  willing  to  stay  here  for  twenty  minutes,  and  would  be 
delighted  to  hear  what  these  states  could  see  in  the  offing. 

George  Hetherington  (Colorado)  :  I  heard  the  Harbeck  case 
mentioned,  and  naturally  we  are  very  much  interested  in  Colorado 
in  the  Harbeck  case.  The  then  taxing  official  in  Colorado  made  the 
mistake  of  going  into  New  York  and  trying  there  to  collect  a  Colo- 
rado inheritance  tax.  But  now,  at  least  during  the  last  four  years, 
having  studied  the  Harbeck  case  very  carefully,  the  inheritance  tax 
department  of  Colorado  reduces  the  inheritance  tax  in  Colorado  to 
a  judgment  in  its  own  court.  We  have  now  a  case  in  which,  in 
Gunderson  County,  Colorado,  we  have  done  that.  We  are  in  con- 
troversy probably  now  with  California.  I  am  just  mentioning  that 
because  it  has  this  relation  to  the  Harbeck  case,  and  I  did  that 
after  listening  to  the  paper  of  Mr.  Farwell  Knapp,  or  at  least  after 
reading  an  article  that  he  wrote  in  one  of  the  Bulletins  published 
by  the  National  Tax  Association.  I  say  now  that  I  think  with 
Colorado  having  reduced  the  tax  to  a  judgment  in  its  own  court, 
we  have  thereby  got  around  the  rule  in  the  Harbeck  case. 

CHAIR^[A^'  Gerstenberg:  I  was  hoping  Mr.  Knapp  would  give 
us  a  citation  on  the  authority.  I  remember  a  case  in  the  courts  of 
one  state  that  held  when  a  tax  is  reduced  to  a  judgment,  it  is  no 
longer  of  the  character  of  a  penalty.  The  objection  in  the  Harbeck 
case,  as  I  remember,  was  that  the  courts  of  one  state  are  not  open 
to  another  state  to  enforce  a  penalty,  and  that  a  tax  is  of  the  nature 
of  a  penalty.  If  you  reduce  the  tax  claimed  to  a  judgment,  it  be- 
comes a  contract  claim  and  not  a  penalty  claim,  and  you  can  proceed 
under  that  provision  of  the  Constitution  which  says  that  the  states 
must  give  due  weight  to  all  of  the  acts  of  another  state.  I  have 
forgotten  just  the  words  of  the  Constitution,  but  you  will  remem- 
ber it.     I  think  it  is  in  Article  IV. 

Thomas  C.  Lavery  (Ohio)  :    The  full  faith  and  credit  clause. 
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Ray  L.  Riley  (California)  :  Some  years  ago  we  collected  a  tax 
precisely  in  that  fashion.  They  did  not  resist  so  we  did  not  have 
an  opportunity  to  find  anything  wrong.  But,  all  our  inheritance 
taxes  are  reduced  to  judgments.  We  handed  the  account  over  to  a 
firm  of  attorneys  in  Houston  and  they  got  the  money. 

Chairman  Gerstenberg:  How  do  you  get  your  judgment?  Do 
you  have  to  appoint  a  representative  of  the  estate  in  order  to  get 
service  ? 

Ray  L.  Riley  :  The  proceedings  in  California  are  probate  pro- 
ceedings. During  those  proceedings  the  inheritance  tax  is  deter- 
mined. It  is  in  a  proceeding  by  the  state  in  the  probate  court,  and 
the  inheritance  tax  is  reduced  merely  to  a  judgment  at  the  time  of 
finding  the  amount  of  tax.  In  this  case  we  were  able  then  to  hand 
the  account  over  to  attorneys  in  Houston,  who  collected  the  tax, 
but  there  was  no  resistance,  so  I  don't  know  what  the  law  might 
be  on  it. 

Chairman  Gerstenberg:  Any  further  discussion?  Are  there 
any  states  here,  who,  in  a  few  minutes,  could  tell  us  about  any 
anticipated  legislation  ?  I  recall  in  the  meeting  yesterday  afternoon 
someone  told  us  that  they  expected  to  have  quite  a  revamping  of 
the  income  tax,  and  that  if  the  new  law  went  through,  it  was  to  be 
administered  locally.  Are  there  any  other  pieces  of  legislation  that 
the  tax  commissioners  are  going  to  recommend  to  their  legislatures? 

Thomas  C.  Layer y  (Ohio)  :  I  might  say  another  word  about 
Ohio.  We  have  proposed  a  constitutional  amendment  relating  to 
the  exemption  of  food  under  our  sales  tax.  Unless  I  am  misin- 
formed, it  has  the  support  of  both  candidates  for  governor.  The 
probability  is  it  will  pass  and  be  submitted  to  the  voters  at  the 
next  election.  What  the  effect  of  that  will  be  on  the  tax  system  of 
Ohio,  of  course  is  hard  to  say,  but  the  practical  effect  of  it  will  be 
to  take  away  about  one-third  of  our  revenue  under  the  sales  tax. 
Now,  that  may  mean  that  we  will  have  to  have  an  income  tax  there 
to  replace  that  revenue,  or  it  may  mean  we  will  simply  have  to  take 
our  belts  up  a  couple  more  notches  and  get  along  without  that 
income. 

Chairman  Gerstenberg:  I  am  very  much  interested  in  this 
because  it  has  always  been  the  contention  of  some  of  us  that  tax- 
payers ought  to  be  interested  in  our  meetings,  and  I  feel  that  this 
sort  of  discussion  would  tend  to  bring  in  the  taxpayers,  and  they 
would  be  glad  to  know  what  they  have  to  look  forward  to. 

J.  A.  Smith  (Georgia)  :  We  have  proposed  to  be  voted  on  in 
the  general  election  this  fall,  an  amendment  which  limits  ad  valorem 
taxes  to  five  mills  for  municipal  purposes,  five  mills  for  the  county 
unit  for  school  purposes,  and  five  mills  for  general  county  purposes, 
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an  over-all  limitation  of  15  mills.  The  average  in  Georgia  at  the 
present  time,  I  would  say,  is  about  30  mills,  so  that  if  this  pro- 
posal is  adopted,  it  may  be  necessary  to  bring  about  other  amortiza- 
tion at  the  coming  session  of  the  legislature.  There  was  also 
proposed  to  be  voted  on  at  the  general  election  a  constitutional 
amendment  to  provide  for  old-age  pensions,  and  it  was  proposed 
before  the  Social  Security  Act  was  passed  by  Congress.  The  gov- 
ernor of  our  state  vetoed  that  amendment  and  there  is  a  great  deal 
of  controversy  as  to  whether  or  not  it  can  be  legally  proposed  at  the 
coming  election.  The  chances  are  that  it  will  not  be  voted  on. 
But,  there  is  a  great  deal  of  agitation  for  old-age  pensions,  and 
there  probably  will  be  another  amendment  proposed.  If  the  over- 
riding over-all  limitation  is  adopted,  then  necessarily  our  income  tax 
rate  will  have  to  be  increased,  and  other  forms  of  revenue  will  have 
to  be  found,  either  in  a  sales  tax  or  some  other  form. 

There  will  be  slight  changes  proposed  by  the  state  revenue  com- 
mission in  the  income  tax  act  with  relation  to  this  question  we  have 
been  talking  about  all  the  morning — double  domicile.  We  have  a 
great  many  citizens  in  Georgia  who  are  not  domiciled  in  any  of  the 
states  of  the  Union.  They  are  just  travelling  around  and  earning 
a  salary  in  all  of  the  states.  They  are  like  Mr.  Knapp's  lady.  They 
are  not  domiciled  anywhere.  So,  we  are  going  to  try  to  remedy 
that  situation  if  we  can. 

There  will  probably  be  proposed  to  the  legislature  a  reciprocity 
act.  which  will  make  the  courts  of  Georgia  open  to  all  states  having 
like  provision  in  their  laws,  to  collect  taxes  from  people  who  have 
moved  from  other  states  into  Georgia ;  and  I  think  that  would  be  a 
good  thing  for  all  of  the  states  to  do. 

Frankly,  I  hadn't  thought  that  this  judgment  provision  would  be 
applicable  to  a  tax  judgment.  I  thought  probably  that  would  apply — 
I  didn't  know  there  was  a  court  decision  on  that — only  to  litigation 
between  private  citizens  of  states,  and  that  then  you  could  go  over 
in  the  other  state  and  collect  the  judgment  under  the  full  faith  and 
credit  clause.  It  occurs  to  me  you  would  have  to  have  some  kind 
of  service  on  somebody  to  get  the  judgment.  I  don't  know  how  you 
could  do  that  if  one  was  not  present  in  the  state;  and  if  there  was 
no  property  in  the  state,  I  don't  see  how  you  could  get  a  judgment 
by  attachment.  If  you  did  have  the  property  there,  you  could  col- 
lect it  out  of  the  property.  I  don't  know  how  these  other  states 
manage  to  get  those  judgments.  It  would  not  be  so  easy  in  Georgia 
under  the  Georgia  law. 

Chairmax  Gerstenberg:    Any  further  discussion? 

T.  Ludlow  Ciirystie:  The  question  raised  as  to  Georgia,  the 
recent  case  Doctor  Gerstenberg  referred  to  was  Mihvaukcc  County 
V.  White,  56  Supreme  Court  Reporter  229,  in  which  Mr.  Justice 
Stone  wrote  the  opinion,  and  wherein  Colorado  v.  Harbcck  was  dis- 
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cussed,  and  which  caused  some  doubt  as  to  whether  there  was  any 
general  rule.  But,  in  that  particular  case  they  got  jurisdiction  be- 
cause there  had  been  a  filing  of  papers  with  the  secretary  of  state, 
and  they  were  able  to  get  personal  service  upon  the  corporation,  and 
having  gotten  that  personal  service,  Mr.  Justice  Stone  said  that 
there  wasn't  any  rule  for  one  state  under  comity  to  enforce  that 
kind  of  a  judgment.  For  one  intensely  interested  in  this  subject,  it 
seems  to  me  it  is  the  logical  development  of  the  fact  that  we  are 
not  like  foreign  governments,  where  the  rule  was  laid  down  when 
England  or  Holland  or  some  other  separate  nation  sought  to  enforce 
penalties  or  taxes  in  another  foreign  government.  We  are  a  con- 
federation of  sister  states.  Take,  for  instance,  the  Martin  case;  it 
is  apropos  here.  The  testatrix  died  domiciled  in  Connecticut.  By 
very  alert  action  on  the  part  of  the  executrix,  they  took  the  physical 
assets  from  the  state  of  Connecticut  and  removed  them  to  New  York. 
They  also  removed  bank  accounts  from  Connecticut  to  New  York, 
and  then  said  New  York  could  not  tax,  that  they  were  domiciled 
in  Connecticut,  that  it  could  not  tax  the  intangibles,  and  that  they 
could  not  get  after  them.  Mr.  Knapp  moved  that  it  be  transmitted 
to  the  state  of  Connecticut,  so  that  Connecticut  might  have  an 
opportunity  justly  to  collect  its  tax.  The  opinion  by  Judge  Cardozo 
was  an  opinion  where  I  think  in  substance  and  effect  he  overruled 
Colorado  v.  Harbcck.  It  was  the  basis  on  which  later  was  recom- 
mended the  reciprocity  statute,  which  Georgia  is  talking  of  adopt- 
ing, and  which  has  been  adopted  in  a  dozen  or  so  states.  But,  the 
Mihvaukcc  v.  ]Vhitc  case  says  that  if  you  can  get  your  jurisdiction, 
that  is  the  essential  thing.  Was  it  Judge  Edmonds  or  Mr.  Riley 
of  California  who  said  that  because  there  was  a  probate  proceeding, 
you  could  get  a  judgment  that  might  be  effective  in  another  state. 
I  have  the  deep-rooted  conviction  that  it  is  a  mockery  of  justice  to 
permit  an  estate,  which  admits  it  is  domiciled  in  state  "  X  ",  to 
administer  its  assets  in  state  "  Y  ",  and  escape  its  taxes  in  "'  X  ". 
I  commend  to  those  interested  the  opinion  of  Mr.  Justice  Stone, 
where,  in  a  footnote,  there  is  discussed  Colorado  v.  Harbcck,  and 
other  cases.  It  seems  to  me  that  it  is  preparing  to  open  the  door 
or  the  avenue  to  the  very  just  enforcement  of  taxes  in  the  domi- 
ciliary state  against  an  estate  which  escapes  to  another  stat?  and 
tries  to  avoid  just  taxation. 

Chairman  Gerstexberg:    Have  you  a  citation  of  that  there? 

T.  Ludlow  Chrystie:  Yes.  Mihi'aukcc  County  v.  M.  E.  White 
Co.,  56  Supreme  Court  Reporter  229.  It  is  a  very  interesting  opinion 
and  really  an  essay.  Another  interesting  point  is  that  Judge  Car- 
dozo, who  wrote  the  opinion  in  the  Martin  case,  was  chief  justice 
of  the  court  of  appeals,  and  concurred  in  that  opinion,  which  also 
is  another  evidence  that  Colorado  v.  Harbcck  is,  as  Mr.  Knapp 
says,  out-moded. 


TRANSFERS  OF  DEATH  AND  GIFT  TAXES  119 

Chairman  Gerstenberg  :  Does  that  reciprocal  statute  apply  to 
all  taxes  or  just  to  inheritance  taxes  ? 

Farwell  Knapp:  That  just  applied  to  inheritance  taxes.  No 
reason  why  it  should  not  be  made  to  apply  to  a  much  wider  scope. 

Chairman  Gerstenberg  :  Mr.  Smith  really  has  something  novel 
in  his  Georgia  law.  Are  there  any  other  discussions?  I  am  sure 
we  have  had  a  very  interesting  session. 

(No  response.) 

Chairman  Gerstenberg  :  If  there  is  no  further  discussion,  the 
meeting  will  stand  adjourned. 

(Adjournment) 


FIFTH  SESSION 
Tuesday  Afterxoox,  September  29,  1936 

Chairman  Zoercher:  I  think  we  are  about  one  minute  late. 
The  conference  will  come  to  order.  The  secretary,  I  think,  has 
matters. 

Secretary  Query  :  I  have  a  resolution,  which  I  will  read  and 
pass  on  to  the  resolutions  committee. 

Resolved  that  the  committee  on  Double  Domicile  in  Inheritance 
Taxation  be  continued  for  another  year. 

Be  it  further  Resolved  that  said  committee  consider  and  report 
on  the  feasibility  and  practicability  of  utilizing  (a)  interstate  com- 
pacts, and  (b)  the  establishment  and  promulgation  within  and  by 
the  various  states,  of  a  uniform  law  on  domicile  for  inheritance  and 
gift  taxes. 

Chairman  Zoercher:  Anything  further  at  this  time?  How 
many  of  the  afternoon  program  people  are  here  now  ?  I  will  ask 
the  three  gentlemen  to  come  up  here.  The  man  who  was  to  preside 
this  afternoon  was  unable  to  come,  and  I  have  asked  Mr.  Ellsworth 
from  the  State  of  California  to  take  his  place.  Mr.  Ellsworth,  will 
you  come  forward  and  take  charge  of  the  meeting  now  ? 

Von  T.  Ellsworth,  presiding. 

Chairman  Ellsworth  :  Mr.  President,  and  ladies  and  gentle- 
men of  the  convention :  I  am  sure  I  express  the  sentiment  of  Doctor 
Johnson,  when  I  say  that  he  regrets  he  is  not  here  today  to  fill  his 
place  on  the  program,  and,  knowing  the  interest  that  he  has  taken 
in  this  convention  during  many  years  past,  and  the  constructive 
work  he  has  done,  surely  I  express  the  sentiments  of  those  here 
when  I  say  that  we  are  sorry  he  is  not  here.  It  seems  to  me  that 
the  task  devolving  upon  me  is  a  very  simple  one,  and  since  the  hall 
is  wide,  and  there  is  plenty  of  room,  it  would  seem  to  me  that  the 
right  wing  and  the  left  wing  ought  not  to  be  separated. 

It  seems,  in  running  over  the  program  this  afternoon,  one  thing 
may  characterize  it,  and  that  is  the  appearance  of  university  pro- 
fessors on  our  program,  who  not  only  find  a  place  for  their  time 
and  talents  within  the  walls  of  the  university,  but  who  also  con- 
tribute to  the  well-being  of  their  states  by  using  that  training  and 
talent  in  the  practical  way  of  writing  and  oftentimes  drafting  laws 
themselves,  so  it  seems  to  me  that  today,  while  we  have  technical 
papers  to  be  presented,  they  will  no  doubt  be  presented  very  ably. 

(120) 
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According-  to  our  program,  the  first  number  for  this  afternoon  is 
a  review  of  recent  court  decisions,  to  be  presented  by  Professor 
Charles  L.  B.  Lowndes,  of  the  School  of  Law  of  Duke  University. 
As  you  will  recall,  at  the  Boston  convention  several  years  ago,  it 
w^as  he  who  presented  a  paper  discussing  the  problems  involved  in 
the  levy  of  sales  taxes  and  interstate  commerce.  He  is  a  writer 
of  many  articles,  and  I  am  sure  that  he  needs  no  introduction  to 
you — Professor  Lowndes. 

THE  TAX  BURDEN  OF  THE  SUPREME  COURT, 
1935  TERM. 

CHAS.   L.   B.  LOWNDES 
School  of  Law,  Duke  University 

At  the  last  term,  the  Supreme  Court  of  the  United  States  decided 
more  than  sixty  tax  cases,  if  you  exclude  petitions  for  certiorari 
and  re-hearings,  and  count  cases  which  were  consolidated  and  dis- 
posed of  in  a  single  opinion  as  one  case.  I  shall  make  no  pretense 
of  dealing  at  all  adequately  with  these  decisions,  most  of  which 
have  an  involved  past  and  a  problematical  future.  However,  I  shall 
try  to  mention  many  of  them,  and  to  discuss  what  appear  to  me  the 
more  crucial  decisions  as  fully  as  I  am  able. 

L 

Limitations  on  the  Power  to  Congress  to  Regulate  Intrastate 
Activities  Through  its  Taxing  and  Spending  Powers 

The  most  dramatic  development  of  the  past  term  was  the  decision 
in  United  States  v.  Butler  (1936)  56  Sup.  Ct.  312,  which  held  the 
Agricultural  Adjustment  Act  unconstitutional.  The  case  has  been 
so  much  discussed  that  I  shall  not  bore  you  with  extended  comment 
here.  From  a  technician's  point  of  view,  prescinding  from  its  social 
and  economic  aspects,  the  decision  is  the  first  to  lay  down  any 
definite  limitation  upon  the  spending  power  of  the  national  legisla- 
ture. Apparently  it  stands  for  the  broad  proposition  that  Congress 
cannot  regulate  intrastate  matters  through  the  use  of  the  spending 
power.  Of  course,  that  leaves  open  the  really  important  questions 
of  what  are  the  intrastate  matters  which  Congress  cannot  regulate 
and  what  is  meant  by  regulation.  Another  intensely  practical  ques- 
tion which  is  not  decided  by  the  Butler  case  is  whether  it  will  be 
possible  to  raise  judicially  the  question  of  an  unconstitutional  exer- 
tion of  the  federal  spending  power  in  a  future  situation,  where  the 
tax  and  the  unconstitutional  appropriation  are  not  tied  up  as  tightly 
as  they  were  in  the  Agricultural  Adjustment  Act.  It  may  or  may 
not  be  significant  that  the  court  in  theButlcr  case  did  not  overrule 
Massachusetts  v.  Mellon  (1923)  262  U.  S.  447,  but  distinguished  it, 
with  every  evidence  of  sincere  affection  and  respect. 
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The  bearing  of  the  Butler  case  upon  the  Social  Security  Act,  the 
soil  conservation  program,  and  what  remains  of  the  so-called  new 
deal  legislation  is  happily  beyond  the  scope  of  this  paper.  The 
most  pressing  problem  for  the  average  tax  practitioner,  left  from 
the  wreckage  of  the  A.  A.  A.,  is  whether  the  processors  are  going  to 
be  able  to  recover  the  taxes  which  were  held  to  be  unconstitutional 
in  the  Butler  case,  or  whether  the  device  of  requiring  them  to  prove 
that  they  neither  passed  on  nor  passed  back  the  taxes,  as  a  con- 
dition precedent  to  refunds,  will  prove  successful.  The  only  case 
before  the  court  at  the  last  term  which  might  have  shed  some  light 
on  this  question  was  completely  neutral.  Rickert  Rice  Mills,  Inc. 
V.  Fontenot  (1936),  56  Sup.  Ct.  374,  in  which  the  supreme  court 
granted  a  temporary  restraining  order  against  the  collection  of  pro- 
cessing taxes  and  after  the  decision  in  the  Butler  case,  ordered  the 
taxes  impounded  under  this  order  to  be  returned  to  the  processors,^ 
carefully  refrained  from  passing  upon  the  constitutionality  of  the 
procedure  which  requires  the  processors  to  prove  absorption  of  the 
taxes  as  a  condition  precedent  to  their  recovery.  As  you  are  un- 
doubtedly aware,  several  district  courts  have  held  that  this  is  con- 
stitutional.-   What  the  supreme  court  will  say  remains  to  be  seen. 

There  is  little  doubt  but  that  the  Bankhead  Act,  which  was  a 
frankly  coercive  measure,  was  unconstitutional  in  the  light  of  the 
decision  in  United  States  v.  Butler.  In  Moor  v.  Texas  &  N.  O.  R. 
Co.  (1936)  56  Sup.  Ct.  372,  however,  the  court  refused  to  consider 
this  question.  Moor  sued  the  railroad  for  a  mandatory  injunction 
to  compel  it  to  carry  his  cotton,  which  had  not  paid  the  taxes  due 
under  the  Bankhead  Act.  The  lower  courts  refused  to  grant  the 
injunction  on  the  ground  that  he  had  not  shown  that  he  could  not 
have  paid  the  tax  and  then  sued  for  a  refund.  The  supreme  court 
upheld  their  decisions,  on  the  ground  that  the  plaintiff  had  made  out 
no  case  for  equitable  intervention  and  escaped  passing  upon  the 
constitutional  issue. 

As  a  matter  of  accurate  analysis,  it  is  important  to  distinguish 
an  unconstitutional  exertion  of  the  taxing  power  from  misuse  of  the 
spending  power.  United  States  v.  Butler  imposed  a  limitation  upon 
the  spending  power.  The  processing  taxes  were  held  invalid,  not 
because  they  were  not  revenue-raising  measures,  but  because  the 
proceeds  of  the  taxes  were  expendd  in  an  eft'ort  to  regulate  agri- 

^  Cf.  Bailey  v.  George  (1922)  259  U.  S.  16,  which  was  decided  the  same 
day  as  the  famous  child  labor  tax  ca.se,Bailey  v.  Drexel  (1922)  259  U.  S.  20. 
The  supreme  court  held  in  Bailey  v.  George  that  the  fact  that  a  tax  was 
unconstitutional  did  not  justify  granting  injunctive  relief,  but  the  taxpayer 
must  pay  the  tax  and  sue  for  a  refund. 

^Atlantic  Macaroni  Co.  Inc.  v.  Corioin  (D.  C,  N.  Y.,  1936)  14  F.  Rupp. 
443;  Annistoit  Mfg.  Co.  v.  Davis,  decided  by  the  district  court  for  the 
northern  district  of  Alabama,  southern  division,  July  6,  1936.  Cf.  United 
States  V.  Jefferson  Electric  Manufacturing  Co.   (1934)    291    I'.  S.  3S6. 
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culture.  On  the  other  hand,  there  were  several  decisions  at  the  last 
term  where  federal  taxes  were  held  to  be  bad,  not  because  the  pro- 
ceeds of  the  taxes  were  used  to  regulate,  in  a  field  where  Congress 
had  no  power  to  regulate,  but  because  the  taxes  themselves  were 
designed  to  coerce  or  repress  conduct  over  which  the  Federal  Gov- 
ernment had  no  constitutional  power  of  control.  In  United  States 
v.  Constantinc  (1935)  56  Sup.  Ct.  223  and  the  companion  case  of 
United  States  v.  Kcsterton  (1935)  56  Sup.  Ct.  229,  for  example,  it 
was  held  that  a  federal  excise  of  $1,000  upon  dealers  retailing  liquor 
in  dry  states  was  a  penalty  and  not  a  tax,  and  since  the  repeal  of 
the  Eighteenth  Amendment  had  taken  from  Congress  its  power  over 
the  liquor  traffic,  was  unconstitutional.  Although  the  tax  on  dealers 
in  liquor  in  wet  states  was  only  $25,  Mr.  Justice  Cardozo,  who  had 
the  backing  of  Justices  Brandeis  and  Stone,  could  see  nothing  on  the 
face  of  the  statute  to  show  that  this  was  a  penalty,  rather  than  a 
higher  tax  on  an  illegal  occupation.  According  to  Mr.  Justice  Car- 
dozo, as  a  result  of  the  majority  opinion  "  the  process  of  psycho- 
analysis has  spread  to  unaccustomed  fields," — which  is  certainly  not 
an  encouraging  prospect  for  the  lawyer. 

A  somewhat  similar  situation  arose  in  connection  with  Carter  v. 
Carter  Coal  Co.  (1936)  56  Sup.  Ct.  855,  another  of  the  new  deal 
cases  which  the  government  lost.  The  Bituminous  Coal  Conserva- 
tion Act  of  1935,  or  as  it  is  popularly  called,  the  Guffy  Act,  pro- 
vided for  a  tax  of  15  per  cent  on  producers  of  bituminous  coal,  with 
a  drawback  of  90  per  cent  to  producers  who  agreed  to  abide  by  a 
code  regulating  prices  and  conditions  of  labor.  You  may  remember 
that  this  was  the  bill  which  Mr.  Roosevelt  urged  Congress  to  pass, 
regardless  of  reasonable  doubts  as  to  its  constitutionality.  There 
must  have  been  some  justification  for  those  doubts,  because  the 
court  held  that  the  statute  was  unconstitutional.  Although  the  court 
divided  on  the  point  of  whether  the  Federal  Government  could  reg- 
ulate prices  and  labor  conditions  in  the  bituminous  coal  industry, 
they  were  pretty  well  agreed  that  the  tax  provided  for  by  the  Act 
was  not  a  tax  but  a  penalty  designed  to  enforce  compliance  with 
a  code. 

11. 

Immunity  of  Interstate  Commerce  from  State  Taxation 

The  immunity  of  interstate  commerce  from  state  taxation  con- 
tinues to  provide  a  fertile  field  for  litigation.  At  the  last  term  there 
was  the  usual  crop  of  cases,  involving  the  usual  problems.  For  the 
most  part  the  answers  returned  by  the  supreme  court  were  the 
orthodox  answers,  but  at  least  one  group  of  decisions  seems  to  indi- 
cate a  rather  radical  deviation  from  past  precedent. 

Pacific  Telephone  &  Telegraph  Co.  v.  Tax  Commission  (1936) 
56  Sup.  Ct.  522,  Great  Northern  Railzvay  Co.  v.  Washington  (1936) 
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56  Sup.  Ct.  522,  and  Northern  Pacific  Railzvay  Co.  v.  Washington 
(1936)  56  Sup.  Ct.  522,  were  disposed  of  in  a  single  opinion. 
Great  Northern  Railway  Co.  v.  Washington  will  illustrate  the  prob- 
lem which  was  involved.  The  State  of  Washington  imposed  an 
occupation  tax  of  one  and  one-half  per  cent  upon  the  gross  income 
of  a  railroad  which  did  both  an  interstate  and  an  intrastate  business. 
Although  the  tax  was  a  privilege  tax  for  engaging  in  local  business 
and  was  measured  exclusively  by  receipts  from  such  operations,  the 
intrastate  business  was  conducted  at  a  loss,  so  that  as  a  matter  of 
fact,  the  tax  was  paid  out  of  the  profits  from  the  interstate  opera- 
tions. Since  the  Great  Northern  was  required  by  law,  as  well  as 
practical  considerations,  to  continue  the  local  service,  it  contended 
that  the  tax  was  unconstitutional.  With  singular  unanimity,  how- 
ever, the  court  concurred  in  an  opinion  by  Mr.  Justice  Brandeis, 
who  held  that  the  tax  was  constitutional.  Although  he  admitted 
that  the  tax  came  out  of  the  profits  of  the  interstate  business,  Mr. 
Justice  Brandeis  denied  that  this  burdened  interstate  commerce, 
since  the  tax  would  not  "  induce  the  company  to  withdraw  from  the 
local  business,  even  if  it  were  permitted  by  law  to  do  so."  He 
distinguished  an  earlier  statement  by  himself  in  Sprout  v.  City  of 
South  Bend  (1928)  277  U.  S.  163,  to  the  effect  that  in  order  for  a 
state  license  tax  for  doing  local  business  to  be  valid  "  it  must  appear 
that  the  person  taxed  could  discontinue  the  intrastate  business  with- 
out withdrawing  also  from  the  interstate,"  on  the  ground  that  the 
tax  in  the  Sprout  case  "  made  no  distinction  between  those  engaged 
exclusively  in  interstate  commerce,  those  engaged  exclusively  in 
intrastate  commerce,  and  those  engaged  in  both  classes  of  com- 
merce." Nothing  is  more  dangerous  than  generalization  from  a 
case  of  this  type.  However,  it  would  appear  that  in  the  future  it 
will  be  immaterial  whether  a  taxpayer  engaged  in  both  intrastate 
and  interstate  commerce  is  free  legally  and  factually  to  withdraw 
from  the  local  business.  A  tax  whose  subject  is  the  privilege  of 
doing  local  business,  and  whose  measure  is  restricted  to  gross  re- 
ceipts from  such  operations,  would  appear  to  be  valid,  if  the  tax  is 
not  so  burdensome  that  the  taxpayer  would  prefer  to  pay  the  tax 
and  continue  the  local  service  rather  tlian  relinquish  intrastate 
operations  entirely. 

Fisher's  Blend  Station,  Inc.  v.  Tax  Commission  (1936)  56  Sup. 
Ct.  608,  involved  a  noval  application  of  old  principles.  The  court 
held  that  a  state  occupation  tax  measured  by  gross  receipts  from  a 
broadcasting  station  within  the  state,  which  was  licensed  to  broad- 
cast and  did  in  fact  broadcast  to  points  outside  the  state  was  an 
unconstitutional  burden  on  interstate  commerce.  The  state  supreme 
court,  in  sustaining  the  tax,  had  taken  the  position  that  the  broad- 
casting station  was  not  engaged  in  interstate  commerce,  but  was 
carrying  on  the  purely  local  activity  of  making  its  facilities  avail- 
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able  to  commercial  advertisers.  It  would,  of  course,  be  quite  as 
logical  to  argue  that  an  interstate  telephone  or  telegraph  company 
is  not  engaged  in  interstate  commerce  but  is  simply  selling  its  facili- 
ties to  people  who  wish  to  telephone  or  telegraph.  The  Supreme 
Court  of  the  United  States  took  this  view,  and  held  that  the  broad- 
casting company  was  really  broadcasting  the  programs  of  its  adver- 
tisers, and  engaging  in  interstate  commerce,  so  that  the  tax  was 
unconstitutional. 

Atlantic  Lumber  Co.  v.  Coiiiinissioncr  of  Corporations  &  Taxa- 
tion (1936)  56  Sup.  Ct.  887,  was  another  case  involving  a  privilege 
tax  for  doing  business  within  the  taxing  state.  The  court  held  that 
a  Delaware  corporation  which  was  engaged  exclusively  in  interstate 
commerce,  but  which  had  its  principal  office  in  Massachusetts,  kept 
its  books  and  bank  account  there,  held  djrectors'  meetings  there  and 
paid  dividends  from  its  office  there,  was  doing  a  sufficient  local 
business  to  sustain  the  tax. 

In  still  another  franchise  tax  case.  Matson  Navigation  Co.  v.  State 
Board  of  Equalisation  (1936)  56  Sup.  Ct.  553,  the  court  upheld  a 
California  franchise  tax  upon  a  local  corporation  which  was  doing 
both  an  interstate  and  an  intrastate  business.  The  tax  was  meas- 
ured by  a  percentage  of  the  corporation's  net  income  from  both 
classes  of  business,  properly  allocable  to  its  operations  in  California. 
The  taxpayer  attacked  the  tax  on  the  grounds  that  it  imposed  an 
unconstitutional  burden  on  interstate  commerce  and  created  an  un- 
constitutional classification,  in  that  corporations  engaged  exclusively 
in  interstate  business  were  not  subject  to  the  tax.  The  court  denied 
that  measuring  the  tax  by  net  income  from  interstate  commerce 
unconstitutionally  burdened  such  commerce,  and  further  found  that 
the  classification  was  constitutional,  since  the  tax  could  not  be 
applied  to  corporations  engaged  exclusively  in  interstate  commerce, 
and  therefore  the  classification  was  compelled  by  the  Constitution. 
It  may  be  worth  noting  that  the  Matson  case  does  not  necessarily 
hold  that  a  state  cannot  tax  the  net  income  derived  from  the  taxing 
state  by  a  corporation  engaged  exclusively  in  interstate  business. 
The  ta.x  in  the  Matson  case  was  a  franchise  ta.x.  Clearly  such  a 
tax  cannot  be  exacted  from  a  corporation  which  does  no  intrastate 
business.  A  direct  tax  upon  the  net  income  of  a  corporation  doing 
an  exclusively  interstate  business  might  present  a  very  different 
question,  from  a  privilege  tax  measured  by  such  income. 

Bingainan  v.  Golden  Eagle  Western  Lines  (1936)  56  Sup.  Ct. 
624,  was  another  in  the  series  of  cases  involving  the  validity  of  a 
tax  upon  the  use  of  gasoline  consumed  in  interstate  commerce. 
Gasoline  was  purchased  outside  of  New  Mexico,  put  in  tanks  at- 
tached to  buses  engaged  exclusively  in  interstate  transportation  and 
used  to  propel  the  buses  through  New  Mexico.  New  Mexico  at- 
tempted to  tax  the  gas  which  was  used  in  the  state,  but  the  court 
held  that  the  tax  was  unconstitutional. 
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Another  case  from  Xew  Mexico,  Morf  v.  Bingaman  (1936)  56 
Sup.  Ct.  756,  involved  the  distinction  between  a  tax  and  a  fee. 
The  state  statute  provided  that  cars  driven  in  the  state  for  purposes 
of  sale  should  get  a  special  permit,  which  cost  $7.50  in  the  case  of 
a  vehicle  propelled  by  its  own  power,  and  $5  for  a  vehicle  which 
was  towed.  Morf,  who  was  engaged  in  the  business  of  buying  cars 
outside  of  New  Mexico,  transporting  them  through  the  state  in 
caravans  and  reselling  them  outside  the  state,  contended  that  the 
statute  imposed  an  unconstitutional  burden  on  interstate  commerce 
and  created  an  unconstitutional  classification.  The  court  held,  how- 
ever, that  this  was  not  an  unconstitutional  tax  upon  commerce 
but  a  reasonable  fee  for  policing  the  caravans  and  repairing  the 
wear  and  tear  they  inflicted  on  the  state  roads,  despite  the  fact  that 
the  proceeds  were  not  specifically  appropriated  for  such  purposes. 
Nor,  according  to  the  court,  was  Morf  denied  the  equal  protection 
of  the  laws.  It  was  reasonable  to  treat  cars  travelling  in  caravans 
for  purposes  of  sale,  and  single  cars  driven  for  pleasure,  differently. 
The  only  possible  discrimination  in  the  statute  was  against  single 
cars  driven  for  sale,  as  contrasted  with  single  cars  driven  for 
pleasure.  However,  since  Morf  transported  his  cars  in  caravans,  he 
was  not  within  the  class  discriminated  against  and  therefore  he  could 
not  raise  this  question. 

There  was  another  case  at  the  last  term  which  involved  the  dis- 
tinction between  a  tax  and  a  fee,  in  connection,  not  only  with  a  tax 
on  commerce  but  with  a  tonnage  duty.  In  Clyde  Mallory  Lines  v. 
Alabama  (1936)  56  Sup.  Ct.  194,  a  charge  of  $7.50  per  vessel  was 
made  for  ships  above  a  certain  tonnage  entering  the  port  of  Mobile. 
The  court  held  that  this  was  not  a  tonnage  duty  nor  a  tax  on  com- 
merce, but  a  reasonable  fee  for  policing  the  harbor,  regulating 
traffic  and  so  on.  Although  this  is  not  the  first  case  where  the  court 
has  distinguished  an  unconstitutional  duty  upon  tonnage  and  a  valid 
fee,  the  earlier  cases  required  a  particular  benefit  in  order  to  have 
a  fee.  The  Clyde  Mallory  case  seems  to  extend  the  earlier  decisions 
somewhat,  by  holding  that  an  exaction  may  be  made  for  a  general 
benefit  and  still  be  a  fee  rather  than  a  tax  upon  tonnage. 

The  last  case  of  this  group  attempted  to  raise  an  interesting  point 
upon  which  the  court  will  be  compelled  to  pass  eventually.  The 
Twenty-first  Amendment  tried  to  protect  dry  states  from  the  flood 
of  liquor  from  wet  states  which  was  sure  to  follow  repeal,  by  em- 
bodying the  principle  of  the  Webb-Kenyon  Act  in  the  amendment 
itself.  The  second  section  of  the  Twenty-first  Amendment  forbids 
'■  the  transportation  or  importation  into  any  state  .  .  .  for  delivery  or 
sale  therein  of  intoxicating  liquors  in  violation  of  the  laws  thereof." 
Some  states  which  tolerate  the  sale  of  liquor  have  regarded  this 
as  a  license  to  discriminate  against  foreign  liquor  in  favor  of  the 
domestic  product.     The  inferior  federal  courts  have  reached  diver- 
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gent  results  as  to  the  validity  of  this  type  of  legislation.^  In  Pre- 
mier-Pabst  Sales  Corporation  v.  Grossciip  (1936)  56  Sup.  Ct.  754, 
a  Pennsylvania  statute  required  dealers  in  beer  manufactured  out- 
side the  state  to  pay  a  license  fee  of  $900  and  give  bond  in  the  sum 
of  $2,000,  while  dealers  in  domestic  beer  were  only  required  to  pay 
$400  for  a  license  and  to  give  bond  for  $1,000.  The  district  court 
upheld  the  statute,  denying  that  it  violated  either  the  commerce 
clause  or  the  Fourteenth  Amendment.  The  supreme  court,  however, 
held  that  the  dealer  in  foreign  beer,  who  alleged  that  it  was  aggrieved 
by  the  statute,  would  not  have  been  entitled  to  a  license  in  any 
event,  since  its  directors  and  stockholders  did  not  have  the  requisite 
residential  requirements  of  the  statute,  and  refused  to  consider  the 
constitutional  question. 

III. 

Reciprocal  Exemptions  of  State  axd  Federal 

Instrumentalities  from  Federal  and 

State  Taxation 

The  precise  boundaries  of  the  doctrine  that  immunizes  the  in- 
strumentalities of  the  states  against  federal  taxation  and  those  of 
the  national  government  against  state  taxes,  continued  to  embarrass 
the  court.  At  the  last  term,  six  cases  raised  this  problem.  Curi- 
ously enough  all  of  them  involved  the  scope  of  federal  immunity 
from  state  or  territorial  taxation. 

Although  the  most  publicized  decision  was  Baltimore  National 
Bank  V.  State  Tax  Commission  (1936)  56  Sup.  Ct.  417,  which  held 
that  section  5219  of  the  Revised  Statutes  authorized  a  tax  on  shares 
of  stock  in  national  banks  belonging  to  the  Reconstruction  Finance 
Corporation,  even  upon  the  assumption  that  the  R.  F.  C.  was  a 
governmental  agency,  a  much  more  significant  case  from  a  doc- 
trinal viewpoint  would  appear  to  be  Schuylkill  Trust  Company  v. 
Pennsylvania  (1936)  56  Sup.  Ct.  31.  Pennsylvania  assessed  a  tax 
against  shares  of  stock  in  trust  companies,  which  was  paid  by  the 
corporation  as  the  agent  of  the  shareholders.  In  arriving  at  the 
value  of  the  shares,  for  the  purpose  of  the  tax,  shares  of  stock  in 
other  corporations  which  had  already  been  taxed  by  Pennsylvania, 
and  shares  in  corporations  which  were  exempt  from  tax  under  the 
Pennsylvania  law,  were  deducted  from  the  capital  of  the  trust  com- 
pany. The  purpose  of  the  former  deduction  was  to  eliminate  double 
taxation ;  of  the  latter,  to  carry  out  a  consistent  state  policy  of 
exempting  certain  corporations  from  taxation.  Federal  securities 
and  stock  in  national  banks  were  not  deducted.  The  majority  of 
the  court  held  that  the  tax  was  unconstitutional,  in  that  it  discrim- 

^  Prtmit'y-Pabst  Sales  Corporation  v.  Grosscup  (D.  C,  Pa.,  1935)  12  F. 
Supp.  970;  Trmer  Corp.  v.  Arundel  (D.  C,  Minn.,  1935)  11  F.  Supp.  145; 
Young's  Market  v.  California   (D.  C,  Cal.,  1935 )    12  F.  Supp.   140. 
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inated  against  federal  securities,  and  provided  for  an  additional  tax 
upon  shares  of  stock  in  national  banks  which  had  already  been  taxed 
in  a  manner  specified  by  section  5219  of  the  Revised  Statutes. 
The  minority,  in  an  opinion  by  Mr.  Justice  Cardozo,  which  was 
concurred  in  by  Justices  Brandeis  and  Stone,  felt  that  the  tax  was 
valid,  as  far  as  the  inclusion  of  federal  securities  was  concerned, 
since  the  discrimination  was  not  "  so  marked  as  to  justify  the  in- 
ference that  it  was  unfriendly  in  design "  and  it  did  not  favor 
forms  of  investment  "  in  substantial  competition "  with  federal 
securities.  The  decision  pushes  the  prohibition  against  state  taxa- 
tion of  federal  securities  to  an  extreme.  It  seems  to  add  to  the 
rule  that  the  stock  of  a  corporation  which  owns  federal  bonds  may 
be  taxed,*  the  flat  qualification  that  if  anything  is  deducted  in  com- 
puting the  tax,  federal  securities  must  be  exempted,  too. 

Graves  v.  Texas  Co.  (1936)  56  Sup.  Ct.  818,  raised  an  interest- 
ing question  in  connection  with  an  Alabama  tax  upon  gasoline  sold 
to  the  Federal  Government  for  governmental  purposes.  Mr.  Justice 
Brandeis  and  Mr.  Justice  Cardozo  (Mr.  Justice  Stone  did  not  par- 
ticipate in  the  decision  of  the  case)  felt  that  the  tax  was  upon 
storage  rather  than  sale  and  did  not  therefore  impose  an  unconsti- 
tutional burden  upon  a  federal  instrumentality.  However,  the  major- 
ity concurred  in  an  opinion  by  Mr.  Justice  Butler,  who  first  doubted 
whether  the  tax  was  really  upon  storage  rather  than  sale,  and  then 
held  that  even  upon  the  assumption  that  it  was  imposed  upon  stor- 
ing, it  was  unconstitutional.  '"  Plainly,"  said  Mr.  Justice  Butler, 
"  the  sale  and  deliveries  by  the  company  to  the  United  States  neces- 
sarily include  storing  and  withdrawal  from  storage.  A  tax  upon 
anything  so  essential  to  the  sale  of  gasoline  is  as  objectionable  as  a 
tax  upon  the  sale  itself." 

Other  cases  on  intergovernmental  immunities  were  of  less  general 
interest.  Posadas  v.  National  City  Bank  of  N.  V.  (1936)  56  Sup. 
Ct.  349,  held  that  the  Philippines  could  not  impose  a  tax  on  national 
banks  which  was  not  authorized  by  section  5219  of  the  Revised 
Statutes.^  State  v.  Barnsdall  Refineries  (1936)  56  Sup.  Ct.  340, 
found  that  an  Oklahoma  gross  production  tax  on  oil  from  Osage 
lands  did  not  conform  to  the  conditions  of  the  congressional  waiver 
of  immunity  from  state  taxation  and  was  invalid.  Leahy  v.  State 
Treasurer  (1936)  56  Sup.  Ct.  507,  sustained  an  Oklahoma  tax  upon 
the  income  of  an  emancipated  Osage  Indian  from  restricted  tribal 

■*  ra«  Allen  v.  Assessors  (iSfi.O  3  Wall.  573;  Cleveland  Trust  Co.  v. 
Lander  (1902)  184  U.  S.  ill;  Des  Moines  National  Bank  v.  Fairwcather 
(1923)    263  U.  S.  103. 

5  In  Domenech  v.  National  City  Bank  (1935)  294  U.  S.  199,  the  court 
held  that  Puerto  Rico  could  not  tax  a  national  bank,  except  as  provided  by 
R.  S.  5219.  The  Posadas  case  sim|)ly  adds  that  there  is  nothing  in  the 
Organic  Act  of  the  Philippines  which  differentiates  its  position  from  that 
of  the  other  dependencies  of  the  United  States. 
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lands.  The  court  reasoned  that  the  Indian  had  a  certificate  of 
competency  and  that  his  income  could  be  taxed  like  that  of  any 
other  taxpayer.  The  case  reaches  a  sensible  result  and  seems  per- 
fectly consistent  with  precedents,  like  Gillespie  v.  Oklahoma  (1922) 
257  U.  S.  501,  where  a  state  income  tax  upon  the  income  of  a 
lessee  of  Indian  lands  was  held  unconstitutional.  Although  the 
lessee  in  the  Gillespie  case  was  as  emancipated  as  the  Indian  in  the 
Leahy  case,  still,  a  tax  on  the  lessee's  income  would  tend  to  make 
leases  of  Indian  land,  less  desirable  and  slightly  prejudice  the  posi- 
tion of  the  wards  of  the  nation.  A  tax  upon  an  emancipated 
Indian's  income,  however,  can  only  prejudice  the  Indian  whose 
income  is  taxed,  and  presumably,  since  he  has  been  emancipated, 
he  is  no  longer  a  concern  of  the  Federal  Government. 

IV. 

The  Fourteenth  Amendment 

(1)  Freedom  of  the  Press 

One  of  the  late  Senator  Long's  legislative  experiments,  consisted 
of  a  Louisiana  tax  of  two  per  cent  upon  the  gross  receipts  from 
advertising  of  newspapers  and  periodicals  with  a  weekly  circulation 
of  20,000  or  more.  The  constitutionality  of  this  measure  was  chal- 
lenged in  Grosjean  v.  American  Press  Co.  (1936)  56  Sup.  Ct.  444, 
upon  the  grounds  that  it  deprived  the  larger  papers  of  equal  pro- 
tection of  the  laws,  since  periodicals  with  slightly  smaller  circula- 
tions were  not  taxed,  and  that  it  violated  the  due  process  provision 
of  the  Fourteenth  Amendment.  Somewhat  to  the  surprise  of  those 
who  had  been  watching  the  case,  the  supreme  court  did  not  concern 
itself  with  the  problem  of  classification,  but  directed  its  attention  to 
due  process.  Starting  with  the  premise  that  due  process  in  the 
Fourteenth  Amendment  includes  the  fundamental  liberties  guar- 
anteed by  the  first  eight  amendments  to  the  Federal  Constitution, 
including  liberty  of  the  press,  the  court  found  that  the  tax  abridged 
the  freedom  of  the  press,  by  curtailing  revenues  from  advertising 
and  restricting  circulation  and  was  unconstitutional.  Although  Mr. 
Justice  Sutherland  was  careful  to  observe  that  "  It  is  not  intended 
by  anything  we  have  said  to  suggest  that  owners  of  newspapers  are 
immune  from  any  of  the  ordinary  forms  of  taxation ",  the  case 
leaves  considerable  doubt  as  to  just  what  forms  of  taxation  a  news- 
paper may  be  subjected  constitutionally.  It  is  possible  that  some 
taxes  directed  specifically  at  newspapers  and  similar  periodicals 
which  are  not  discriminatory  might  be  sustained,**  although  it  would 
appear  that  any  such  tax  would  be  jealously  scrutinized  by  the  court. 

6Cf.   Preston   v.   Fiiiley    (C.   C,    Te.x.,    1896)    72    Fed.   8;o;    In   re   Jaqer 
(1888)   29  S.  C.  438.   7  S.  E.  60s;  Norfolk  v.   Landmark  'Piib.  Co.    (1898) 
q;  Va.  ';64,  28  S.  E.  959. 
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(2)   Chain  Store  Taxes 

Recently  a  lower  federal  court  upheld  the  constitutionality  of  the 
Louisiana  chain  store  tax,  which  bases  the  rate  of  tax  upon  the  total 
number  of  units  in  the  chain,  regardless  of  whether  they  are  located 
in  Louisiana  or  not,  although  only  the  units  in  Louisiana  are  taxed  ^ 
and  both  the  Florida  supreme  court  and  an  inferior  federal  court 
held  that  a  progressive  Florida  gross  receipts  tax  on  chain  stores, 
which  was  graduated  according  to  the  number  of  units  in  the  chain, 
rather  than  the  volume  of  receipts,  was  unconstitutional.^  At  the 
past  term  of  the  supreme  court,  however,  there  were  no  notable 
developments  in  the  field  of  chain  store  taxation.  Gulf  Refining  Co. 
v.  Fox  (1936)  56  Sup.  Ct.  510,  came  before  the  court  for  the  second 
time.  In  a  previous  decision  the  court  had  upheld  the  constitution- 
ality of  the  West  Virginia  chain  tax,  as  applied  to  filling  stations, 
and  remanded  the  case  to  determine  whether  the  Gulf  Refining 
Company's  '"  Authorized  Licensed  Dealer "  stations  were  "  stores 
owned,  operated,  maintained  and/or  controlled  by  the  same  person, 
firm,  corporation,  copartnership  or  association  ",  within  the  tenor 
of  the  statute.  The  lower  court  held  that  they  were,  and  the  supreme 
court  refused  to  disturb  the  decision.  Another  case  disposed  of  by 
the  same  opinion,  Ashland  Refining  Co.  v.  Fox  (1936)  56  Sup.  Ct. 
510,  involved  a  similar  point  and  the  court  again  sustained  the 
decision  of  the  lower  tribunal,  that  certain  dealer  stations  connected 
with  the  Ashland  Refining  Company  were  taxable  as  part  of  the 
Ashland  chain. 

These  were  the  only  cases  on  chain  store  taxation.  Their  signifi- 
cance perhaps  lies  in  the  fact  that  they  narrow  the  sphere  for 
avoidance  of  chain  taxes.  A  carefully  drafted  statute  should  be  able 
to  marshal  into  a  single  chain,  units  which  have  a  substantial  eco- 
nomic or  factual  connection,  regardless  of  the  form  of  their  technical 
legal  affiliation. 

(3)   Privileges  or  Inmuinities 

Colgate  v.  Flarvey  (1936)  56  Sup.  Ct.  252,  is  noteworthy  as  the 
first  case  to  hold  a  state  statute  unconstitutional  under  the  privileges 
or  immunities  clause  of  the  Fourteenth  Amendment,  although  this 
question  has  been  presented  to  the  supreme  court  on  at  least  forty- 
four  previous  occasions.  Under  the  Vermont  income  tax,  dividends 
from  foreign  corporations  were  taxed,  while  dividends  from  domestic 
corporations  were  not,  and  interest  from  loans  made  without  the 
state  were  taxed,  while  interest  from  loans  made  within  the  state, 
at  not  more  than  5  per  cent  was  not.    Both  of  these  provisions  were 

7  Great  Atlantic  cf  Pacific  Tea  Co.  v.  Grosjeait,  decided  by  the  district 
court  for  the  eastern  district  of  Louisiana,  July,  1936. 

^  State  V.  Simpson  (F"la.  1935)  166  So.  227;  Lane  Drug  Stores,  Inc.  v. 
Lee  (D.  C,  Fla.,  1935)    n   F.  Supp.  672. 
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challenged  on  the  grounds  that  they  violated  the  equal  protection 
and  the  privileges  or  immunities  provisions  of  the  Fourteenth 
Amendment.  The  court  agreed  that  the  tax  on  dividends  was  con- 
stitutional, since  the  exemption  of  domestic  dividends  was  compen- 
sated for  by  the  tax  which  domestic  corporations  paid  Vermont  on 
their  income.  However,  the  court  divided  upon  the  constitutionality 
of  the  tax  upon  interest  from  loans  made  without  the  state.  Six  of 
the  Justices,  in  an  opinion  by  Mr.  Justice  Sutherland,  held  that  this 
part  of  the  statute  was  invalid.  Justices  Brandeis  and  Cardozo 
concurred  in  an  opinion  by  Mr.  Justice  Stone,  upholding  the  validity 
of  the  Vermont  tax  in  its  entirety.  The  majority  thought  that  the 
tax  violated  both  the  equal  protection  and  privileges  or  immunities 
provisions;  the  minority,  that  it  transgressed  neither.  Their  differ- 
ences were  sharply  defined.  Mr.  Justice  Sutherland  held  that  the 
statute  did  not  make  a  reasonable  classification,  since  the  legislature 
failed  to  disclose  affirmatively  any  public  interest  which  would  be 
furthered  by  the  exemption  of  interest  on  loans  made  within  the 
state.  This  approach  contradicts  the  time-honored  presumption  of 
constitutionality  and  the  minority  seemed  on  much  firmer  ground, 
when  they  took  the  position  that  the  statutory  classification  might 
promote  the  investment  of  capital  within  the  state  and  therefore  it 
could  not  be  assumed  to  be  unreasonable.  "  Surmise  "  was  the  way 
that  the  majority  characterized  this  reasoning.  However,  the 
minority  felt  compelled  to  such  surmises,  by  a  proper  respect  for  the 
action  of  a  state  legislature.  The  attitude  of  the  majority  toward 
the  privileges  or  immunities  guaranteed  by  the  Fourteenth  Amend- 
ment was  amazing.  Since  the  Slaughter  House  Cases  (1873)  16 
Wall.  36,  it  has  seemed  settled  that  "  privileges  or  immunities  " 
under  the  Fourteenth  Amendment  do  not  include  those  "  funda- 
mental immunities "  which  are  protected  against  discriminatory 
action  of  the  states  under  Article  IV,  but  are  limited  to  the  privi- 
leges and  immunities  of  United  States  citizenship,  which  are  guar- 
anteed by  some  other  part  of  the  constitution  or  a  federal  statute. 
Admittedly  this  nullifies  the  privileges  or  immunities  provision  of 
the  Fourteenth  Amendment,  since  it  simply  guarantees  protection 
of  those  things  which  are  independently  protected  by  some  other 
clause  of  the  constitution.  In  Colgate  v.  Harvey,  however,  the 
majority  of  the  court  rejected  the  narrow  construction  of  the 
.Slaughter  House  Cases,"  which  was  vigorously  contended  for  by 
the  minority,  and  held  that  the  right  to  lend  money  in  a  state  other 
than  that  in  which  the  lender  resides  is  a  privilege  of  national 
citizenship.  The  case  clearly  goes  beyond  the  previous  precedents 
on  privileges  or  immunities  under  the  Fourteenth  Amendment  and 
suggests  new  and  undesirable  encroachment  of  supreme  court  con- 
trol over  the  intimate  concerns  of  the  states. 

9Cf.  Whitfield  V.  Ohio  (1936)   56  Sup.  Ct.  532. 
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(4)   Jurisdiction  to  Tax 

The  outstanding  decision  on  jurisdiction  to  tax  was  Wheeling 
Steel  Corporation  v.  Fox  (1936)  56  Sup.  Ct.  773.  The  Wheeling 
Steel  Corporation  is  a  Delaware  corporation,  with  its  principal 
headquarters  at  Wheeling,  West  Virginia.  Its  office  in  Delaware 
is  a  purely  nominal  affair,  designed  to  conform  to  the  minimum 
requirements  of  the  corporation  laws  of  that  state.  The  real  seat 
of  corporate  control  is  Wheeling.  Although  the  principal  plants  of 
the  company  are  located  in  Ohio,  the  business  is  controlled  from 
the  Wheeling  office.  Tliere  the  officers  reside,  directors  and  stock- 
holders hold  their  meetings,  orders  are  ratified,  disbursements  are 
ordered  and  dividends  are  declared.  The  corporation  has  bank 
accounts  in  West  Virginia  and  in  the  states  where  its  plants  are 
located.  Except  for  disbursements  for  payrolls,  however,  payments 
from  these  accounts  are  controlled  from  the  Wheeling  office.  West 
Virginia  imposed  an  ad  valorem  tax  upon  all  the  receivables  of  the 
company,  including  bank  deposits,  although  some  of  the  bank  ac- 
counts which  had  been  assessed  by  Ohio  were  excluded  as  a  matter 
of  the  proper  construction  of  the  West  Virginia  statute.  The  cor- 
poration challenged  the  tax  broadly,  upon  the  ground  that  its  in- 
tangibles could  only  be  taxed  at  the  technical  corporate  domicile, 
Delaware.  The  state  countered  with  the  argument  that  these  receiv- 
ables had  acquired  a  business  situs  in  West  Virginia.  The  supreme 
court  upheld  the  tax,  in  an  equivocal  opinion  which  leaves  the 
precise  grounds  of  decision  obscure.  The  court  stressed  the  "  com- 
mercial domicile  "  which  the  corporation  had  acquired  in  W^est  Vir- 
ginia and  referred  to  Wheeling  as  the  "  actual  seat  of  its  corporate 
government."  Moreover,  the  corporate  domicile  in  Delaware  was 
referred  to  as  a  "  technical  one  "  and  not  a  "  principal  office,  as  far 
as  the  actual  conduct  of  the  corporate  business  is  concerned " ; 
while  it  was  said  that  to  allow  Delaware  to  tax  these  credits,  to  the 
exclusion  of  West  Virginia,  "  is  to  make  a  legal  fiction  dominate 
realities." 

It  is  barely  possible  that  the  case  may  be  the  starting  point  for 
a  doctrine  that  would  make  the  corporate  domicile  for  tax  purposes 
the  "  seat  of  the  corporate  government "  rather  than  the  technical 
place  of  incorporation.  Apart  from  such  considerations,  however, 
the  case  constitutes  an  important  precedent  on  the  doctrine  of  busi- 
ness situs.  It  is  the  first  case  which  has  discovered  such  a  situs, 
where  the  business  situs  was  not  also  the  domicile  of  the  debtors. 
There  is,  moreover,  a  strong  intimation  that  a  tax  upon  the  basis 
of  such  a  situs  will  exclude  another  tax  by  the  corporate  domicile, 
since  the  court  seemed  to  feel  that  it  had  to  make  a  competitive 
choice  between  Delaware  and  West  Virginia.  This,  of  course,  has 
still  to  be  squarely  decided,  but  it  seems  to  be  a  fair  inference  from 
the  opinion. 
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In  another  case  involving  domicile  the  representatives  of  the  Dor- 
rance  estate  made  another  futile  appeal  to  the  supreme  court.  As 
you  are  doubtless  aware,  in  the  now  famous  Dorrance  cases,  both 
Pennsylvania  and  New  Jersey  claimed  Dorrance  as  a  domiciliary 
and  proceeded  to  assess  inheritance  taxes  on  that  basics.  Repeated 
recourse  to  the  state  courts  and  to  the  Supreme  Court  of  the  United 
States  failed  to  bring  relief  from  either  tax.  In  Hill  v.  Martin 
(1935)  56  Sup.  Ct.  278,  an  attempt  was  made  to  enjoin  the  New 
Jersey  tax  in  a  federal  district  court.  The  injunction  was  denied 
and  the  supreme  court  upheld  the  decision  of  the  district  court,  on 
the  ground  that  the  proceedings  in  New  Jersey  had  passed  from  an 
administrative  into  a  judicial  stage. 

Norfolk  &  W.  Ry.  Co.  v.  North  Carolina  (1936)  56  Sup.  Ct.  625, 
the  last  case  on  jurisdiction  to  tax,  involved  a  unitary  assessment 
by  North  Carolina,  in  connection  with  a  tax  upon  the  net  income 
of  an  interstate  railway.  The  part  of  the  railway's  net  income 
which  was  subject  to  the  tax  was  determined  by  allocating  to  the 
state  the  gross  operating  revenues  within  the  state,  including  the 
mileage  proportion  of  the  interstate  business,  and  deducting  a  pro- 
portionate average  of  operating  expenses.  The  railroad  sought  to 
sustain  its  contention  that  this  resulted  in  allocating  an  unconstitu- 
tional proportion  of  its  income  to  North  Carolina,  by  introducing 
evidence  to  show  that  its  actual  operating  expenses  in  the  state 
exceeded  its  average  operating  expenses.  However,  the  court  upheld 
the  assessment,  because  the  railroad  had  failed  to  show  that  its 
actual  gross  income  from  within  the  state  did  not  exceed  the  amount 
which  it  was  obliged  to  return  for  the  purpose  of  the  tax.  In  other 
words,  an  assessment  based  upon  a  portion  of  average  income  and 
average  expenses  will  not  be  invalidated,  simply  because  actual 
expenses  exceed  average  expenses,  unless  the  taxpayer  shows  that 
this  is  not  compensated  for  by  a  discrepancy  between  actual  receipts 
and  average  receipts. 

(5)   Assessment 

In  Great  Northern  Raihvay  v.  JFeeks  (1936)  56  Sup.  Ct.  426, 
the  supreme  court  enjoined  an  assessment  of  railroad  property 
which  was  based  upon  pre-depression  values,  on  the  ground  that 
this  violated  due  process.  Hitherto  the  court  has  consistently  held 
that  it  would  not  interfere  with  an  assessment,  simply  because  it 
was  too  high.  Mr.  Justice  Butler,  who  delivered  the  majority 
opinion,  attempted  to  preserve  a  verbal  consistency  with  past  prece- 
dent by  declaring  that  "  overvaluation  is  not  of  itself  sufiicient  to 
warrant  injunction  against  any  part  of  the  taxes  based  upon  the 
challenged  assessment  ",  while  he  purported  to  find  "  the  equiva- 
lent of  intention  or  fraudulent  purpose  to  overvalue  the  property  ", 
because  the  assessors  who  had  previously  based  their  assessments 
partially  upon  the  market  value  of  the  railroad's  securities  refused 
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to  consider  the  depreciation  caused  by  the  depression.  Needless  to 
say,  this  equivalence  was  not  apparent  to  the  minority  who,  in  the 
words  of  Mr,  Justice  Stone,  felt  that  the  "  constitution  guarantees 
no  immunity  from  taxation,  even  though  the  tax  because  of  its 
amount,  may  be  burdensome  ...  or  because  it  is  as  high  in  a 
year  of  depression  and  falling  property  values  as  in  years  of  pros- 
perity." According  to  the  minority  the  railroad  had  shown  nothing 
beyond  overvaluation  and  had  failed  to  "  present  any  case  for  in- 
voking the  protection  of  the  constitution." 

The  only  other  case  involving  an  assessment  was  Georgia  R.  R. 
&  Electric  Company  v.  City  of  Decatur  (1936)  56  Sup.  Ct.  606, 
where  the  court  held  that  a  street  railway  could  constitutionally  be 
required  to  pay  for  paving  a  street  which  it  used  without  any  show- 
ing of  special  benefits. 

V. 

EXTRASTATE   EXFORCEMEXT    OF    TaX    ObLIGATIOXS 

Although  the  Supreme  Court  had  never  passed  upon  the  point, 
it  had  been  generally  assumed  that  full  faith  and  credit  did  not 
require  one  state  to  enforce  the  taxes  of  another,  even  though  the 
obligation  to  pay  the  tax  had  been  reduced  to  a  judgment.  Mil- 
waukee County  V.  M.  E.  White  (1935)  80  L.  Ed.  155,  dissipated 
this  assumption,  by  deciding  that  a  district  court  sitting  in  Illinois 
must  enforce  a  judgment  for  taxes  recovered  in  Wisconsin. 

The  desirability  of  the  decision  cannot  be  questioned.  However, 
the  case  still  leaves  open  the  problem  of  whether  a  tax  obligation 
of  one  state  which  has  not  been  reduced  to  a  judgment,  must  be 
enforced  by  the  courts  of  another  state.  As  a  matter  of  principle 
and  policy  it  should.  In  the  event  of  an  adverse  decision  on  the 
point,  however,  there  would  appear  to  be  no  possible  constitutional 
objection  to  a  statute  such  as  that  recently  enacted  in  North  Caro- 
lina,^'* which  provides  in  substance  that  the  courts  of  North  Carolina 
will  enforce  taxes  due  other  states,  where  those  states  extend  a 
similar  comity  to  North  Carolina. 

VI. 

The  Federal  Ixcome  Tax 

The  bulk  of  the  Supreme  Court's  tax  work  at  the  last  term  as 
usual  concerned  itself  with  the  Federal  Income  Tax.  I  shall  try  to 
mention  what  seem  to  me  the  highlights. 

Koshland  v.  Helvering  (1936)  56  Sup.  Ct.  767.  was  perhaps  the 
most  perplexing  case  which  the  court  decided.  A  taxpayer  owned 
shares  of  preferred  stock,  on  which  she  received  common  stock  as 
dividends.     The  preferred  stock  was  later  redeemed.     In  computing 

'"  S.  7<S.So   (104)    .1,  1>.  North  C'.irolina  Code   (Michie   iQ.vO. 
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the  taxpayer's  profit  upon  the  redemption  of  the  preferred  stock,  the 
commissioner  allocated  the  cost  of  the  stock  between  the  preferred 
stock  and  the  common  stock,  which  of  course  reduced  the  taxpayer's 
basis  and  increased  the  amount  of  her  taxable  gain.  The  taxpayer 
appealed  to  the  board  of  tax  appeals,  which  reversed  the  commis- 
sioner and  held  that  the  stock  dividends  were  taxable  as  income  in 
the  years  in  which  they  were  received  and  could  not  be  applied  to 
reduce  the  basis  of  the  original  stock.  The  circuit  court  of  appeals 
in  turn  reversed  the  board,  on  the  ground  that  the  stock  dividends 
were  not  taxable  as  income  and  therefore  the  cost  of  the  original 
stock  must  be  apportioned.  The  circuit  court  of  appeals  was  in  turn 
reversed  by  the  Supreme  Court,  in  an  opinion  by  Mr.  Justice 
Roberts,  from  which  Justices  Stone  and  Cardozo  dissented.  Mr. 
Justice  Roberts  first  considered  the  question  of  whether  or  not  the 
stock  dividends  were  taxable  as  income  in  the  years  when  they  were 
received.  This  involved  two  questions :  whether  they  could  consti- 
tutionally be  taxed,  in  view  of  Eisner  v.  Macombcr  (1920)  252 
U.  S.  189,  and  whether  they  were  taxed  under  the  Acts  in  force  in 
those  years,  which  provided  that  "  A  stock  dividend  shall  not  be 
subject  to  tax."  The  court  said  that  the  dividends  were  constitu- 
tionally taxable,  because  the  stockholder  acquired  a  new  interest  in 
the  corporation,  while  Eisner  v.  Macomber  was  limited  to  a  stock 
dividend  under  which  "  the  preexisting  proportionate  interests  of 
the  stockholders  remain  unaltered."  With  respect  to  whether  the 
statutes,  as  a  matter  of  fact,  taxed  dividends  like  those  in  the 
Koshland  case,  the  court  said  that  as  an  original  proposition,  it 
might  think  that  it  did,  and  that  the  proper  construction  of  the 
phrase  excluding  stock  dividends  from  taxation  was  only  to  exclude 
that  type  of  dividend  which  could  not  be  taxed  constitutionally  under 
Eisner  v.  Macomber.  However,  the  court  added,  that  the  long  ad- 
ministrative interpretation  of  the  statutes  to  exclude  all  stock  divi- 
dends should  be  given  proper  deference,  although  it  did  not  ex- 
plicitly define  the  degree  of  deference,  because  it  said  that  this  was 
not  a  question  which  it  had  to  decide.  The  reason  why  the  court 
did  not  feel  called  upon  to  decide  this  question  was,  that  the  stock 
dividends  in  the  Koshland  case  were  income  and  not  capital,  and 
therefore  the  regulations  which  required  the  basis  of  the  original 
stock  to  be  reduced  by  such  dividends  were  not  authorized  by  the 
statute.  Mr.  Justice  Roberts  does  not  squarely  say  that  it  is  beyond 
the  constitutional  power  of  Congress  not  to  tax  income  in  the  year 
in  which  it  is  realized  but  to  use  it  to  reduce  the  basis  of  the  capital 
asset  which  produces  the  income,  although  it  is  possible  to  v^fer 
from  his  language  that  there  may  be  some  difficulty  about  this. 
It  is  difficult  at  this  stage  to  estimate  the  exact  significance  of  the 
holding  in  the  Koshland  case.  However,  a  few  suggestions  may 
perhaps  be  ventured.     Since  the  Sixteenth  Amendment  only  author- 
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izes  a  tax  upon  income,  we  are  familiar  with  the  importance  of 
distinguishing  capital  from  income.  The  Koshland  case  makes  it 
important  to  distinguish  income  from  capital.  It  is  possible  that 
there  is  some  constitutional  inhibition  against  using  income  which 
is  not  taxed,  to  reduce  the  basis  of  a  capital  asset  which  is  subse- 
quently sold.  If  this  can  be  done  under  explicit  statutory  author- 
ization, it  certainly  cannot  be  done  where  there  is  no  explicit 
congressional  mandate.  Not  only  will  the  Department  be  unable 
to  collect  a  tax  now  on  many  stock  dividends  which  they  made  no 
attempt  to  tax,  but  it  will  have  to  go  over  the  situations  where  tax 
exempt  distributions  have  been  used  to  reduce  the  basis  of  a  capital 
asset,  to  see  just  how  many  of  them  will  stand  in  the  light  of 
Koshland  v.  Helvcring.^'^ 

Another  important  decision  on  the  nature  of  income  was  Douglas 
V.  Willcnts  (1935)  56  Sup.  Ct.  59,  which  puts  an  end  to  a  conflict 
in  the  circuit  courts  of  appeals,  by  holding  that  income  from  a  trust 
established  to  pay  alimony  was  taxable  to  the  settlor  of  the  trust, 
rather  than  to  the  former  wife,  who  actually  received  the  income. 
The  broad  principle  underlying  the  decision  seems  to  be  that  a  pay- 
ment in  discharge  of  an  obligation  is  income  to  the  taxpayer.  The 
decision  in  the  Douglas  case  was  followed  in  two  per  curiam  de- 
cisions. In  Hclvering  v.  Schwcitscr  (1935)  56  Sup.  Ct.  304,  it  was 
held  that  income  from  a  trust  which  had  been  established  by  a  father, 
for  the  support  of  minor  children,  was  taxable  to  the  father,  and  in 
Hclvering  v.  Blumcnthal  (1935)  56  Sup.  Ct.  305,  it  was  held  that 
the  income  from  a  trust  established  to  liquidate  a  debt  was  taxable 
to  the  debtor. 

Everyone  who  has  followed  the  development  of  the  Federal  In- 
come Tax  knows  of  the  difficulties  which  have  arisen  in  determining 
whether  a  so-called  Massachusetts  trust  was  to  be  taxed  as  a  trust 
or  an  association.  The  regulations  for  the  most  part  have  reflected 
the  confusion  of  the  cases.  The  last  regulations,  however,  came  out 
squarely  for  a  test,  based  upon  the  purpose  of  the  trust.  If  the 
purpose  was  merely  to  hold  and  conserve  property,  it  was  taxable 
as  a  trust.  If  the  purpose  was  to  carry  on  some  business  it  was  to 
be  taxed  as  an  association.  It  is  a  safe  assumption  that  the  general 
current  of  professional  opinion  felt  that  the  regulations  had  gone 
too  far ;  that  they  had  achieved  simplicity,  at  the  expense  of  includ- 
ing some  trusts  as  associations  which  would  not  be  so  classified  by 
the  courts.  However,  in  four  cases,  the  supreme  court  affirmed  the 
department's  latest  position.  In  Szvanson  v.  Commissioner  (1935) 
56  Sup.  Ct.  283,  Hclvering  v.  Colcman-Gilbcrt  Associat:s   (1935) 

bisection  115  (f)  (i)  of  the  1936  Act  provides:  "  .\  distribution  made 
by  a  corporation  to  its  shareholders  in  its  stock  or  in  rights  to  acquire  its 
stock  shall  not  be  treated  as  a  dividend  to  the  extent  that  it  does  not  con- 
stitute income  to  the  shareholder  within  the  meaning  of  the  Sixteenth 
Amendment  to  the  Constitution." 
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56  Sup.  Ct.  285,  Hclvcring  v.  Combs  (1935)  56  Sup.  Ct.  287,  and 
Morrissey  v.  Commissioner  (1935)  56  Sup.  Ct.  289,  the  court  adopts 
as  the  controlling  test  of  a  trust  or  an  association,  the  purpose  of 
the  trust.  A  trust  to  be  taxable  as  such  must  be  designed  to  hold 
and  conserve  property  without  more.  If  the  purpose  of  the  trust 
is  to  carry  on  a  business,  it  is  taxable  as  an  association.  Transfer- 
ability of  certificates  of  beneficial  interest,  meetings  of  the  bene- 
ficiaries, continuity  of  existence,  the  election  of  directors  and  officers, 
and  so  on,  are  all  makeweights,  in  determining  whether  there  is  a 
trust  or  an  association.    But  the  controlling  test  is  purpose. 

Another  important  aspect  of  these  decisions  is  this :  In  the  past, 
some  confusion  has  been  engendered  by  a  tendency  to  test  the 
existence  of  a  trust  or  an  association  by  the  character  of  the  busi- 
ness done  during  the  taxable  period.  A  change  in  the  business  done 
by  the  trust  might  result  in  its  being  held  to  be  a  trust  in  one  year 
and  an  association  in  another.  Under  the  recent  decisions  what 
seems  to  be  important  is  not  what  the  trust  actually  does  during  the 
taxable  year,  but  what  it  is  authorized  to  do.  If  it  is  created  to 
carry  on  a  business,  it  will  be  taxed  as  an  association,  regardless 
of  the  fact  that  its  activities  in  a  given  year  may  consist  of  little 
more  than  holding  and  conserving  property. 

There  were  other  decisions  in  connection  witli  the  income  tax  at 
the  past  term,  of  less  general  interest  perhaps,  but  which  still  raised 
interesting  and  important  questions.  General  Utilities  &  Operating 
Co.  v.  Helvering  (1935)  56  Sup.  Ct.  185,  for  example,  raises  a  nice 
point  in  connection  with  corporate  distribution.  General  Utilities 
purchased  2,000  shares  of  stock  of  the  Islands  Edison  Company,  for 
$2,000.  After  the  stock  had  appreciated  in  value,  Southern  Cities 
Utilities  Company  desired  to  purchase  it.  If  General  Utilities  sold 
the  stock  directly  to  Southern  Cities  Utilities  a  taxable  gain  would, 
of  course,  have  been  realized  upon  the  sale.  To  avoid  this  tax. 
General  Utilities  wrote  the  stock  up  on  its  books  to  its  market  value. 
Then  it  declared  a  dividend  of  $1,071,426.25,  which  was  made  pay- 
able in  the  stock  of  the  Island  Edison  Company,  at  a  valuation  of 
$56,123^  a  share,  and  the  General  Utilities  stockholders  undertook 
to  sell  this  stock  to  Southern  Cities  Utilities.  The  commissioner 
contended  that  the  corporation  realized  a  gain  by  the  distribution 
of  the  stock,  to  the  extent  of  the  difference  between  the  cost  of  the 
stock  and  the  amount  of  the  declared  dividend,  on  the  theory  that 
the  declaration  of  the  dividend  created  a  debt  which  was  discharged 
by  the  distribution  of  the  stock.  The  board  of  tax  appeals  held  that 
there  was  no  taxable  profit  to  the  corporation  upon  the  distribution 
of  the  stock.  The  circuit  court  of  appeals  agreed  with  the  board 
upon  this  point,  but  held  that  the  corporation  had  realized  a  profit, 
because  it  was  in  substance  the  seller  of  the  stock  to  Southern 
Cities   Utilities.      The   supreme   court   agreed   with   the   two   lower 
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tribunals  that  no  profit  was  realized  by  the  corporation  by  the  dis- 
tribution of  the  stock  to  its  own  stockholders,  and  it  reversed  the 
decision  of  the  circuit  court  of  appeals,  because  in  deciding  that 
there  was  a  sale  by  the  corporation,  they  decided  a  point  upon  which 
there  was  no  finding-  by  the  board  of  tax  appeals.  The  interesting 
feature  of  this  decision  is  its  possible  implications.  If  a  corporation 
has  stock  which  has  appreciated  in  value,  it  can  distribute  this  stock 
without  showing  any  taxable  gain,  by  a  distribution  or  dividend  in 
kind.  On  the  other  hand,  if  the  corporation  has  stock  which  has 
depreciated  in  value,  it  would  seem  possible  to  show  a  tax  loss  by 
declaring  the  dividend  without  mentioning  the  stock  and  then  dis- 
tributing the  stock  in  payment  of  the  dividend.  It  is  not  certain 
that  a  loss  would  be  recognized  in  this  case,  but  at  least  it  could  be 
argued  that  the  declaration  of  the  dividend  creates  a  debt,  and  the 
corporation  realizes  a  taxable  loss  when  it  distributes  the  stock  to 
liquidate  this  debt. 

A  more  certain  device  for  minimizing  income  taxes  appears  from 
United  States  Trust  Company  v.  Commissioner  (1936)  56  Sup.  Ct. 
329.  It  is,  of  course,  obvious  that  the  total  tax  liability  of  separate 
trusts  for  several  beneficiaries  will  usually  be  less  than  that  of  a 
single  trust  for  the  same  beneficiaries.  This  is  particularly  true,  if 
part  of  the  trust  income  is  to  be  accumulated.  In  addition  to  the 
added  one  thousand  dollar  exemption  for  each  trust,  the  income 
from  the  separate  trusts  will  fall  into  lower  surtax  brackets.  In 
United  States  Trust  Company  v.  Commissioner,  a  trust  was  orig- 
inally created  for  three  beneficiaries.  Later  it  was  amended  to  pro- 
A^ide  that  the  trust  should  be  divided  into  separate  trusts  for  each 
beneficiary.  Although  the  trustee  proceeded  to  set  up  separate  cash 
accounts  for  each  beneficiary,  and  separate  accounts  of  their  un- 
divided interests  in  the  other  trust  property,  there  was  no  actual 
physical  severance  of  the  trust  property.  However,  the  court  held 
that  the  amendment  converted  the  trust  into  three  distinct  trusts, 
for  purposes  of  the  income  tax.  Helvering  v.  Mcllvainc  (1936)  56 
Sup.  Ct.  2)2)2,  was  a  companion  case  which  reached  a  similar  con- 
clusion. 

There  was  the  usual  run  of  cases  dealing  with  basis.  McFeeley 
V.  Commissioner  (1935)  56  Sup.  Ct.  54,  held  that  personal  property 
is  acquired  from  a  decedent  at  the  date  of  the  decedent's  death, 
rather  than  the  date  of  distribution,  for  the  purpose  of  determinirig 
the  holding  period  necessary  for  a  capital  asset,  under  the  capital 
gains  provisions  of  the  1928  law.  Helvering  v.  San  Joaquin  Fruit 
&  Investment  Co.  (1936)  56  Sup.  Ct.  569,  held  that  realty  which 
was  leased,  with  an  option  to  purchase,  was  acquired  when  the 
option  was  exercised,  rather  than  upon  the  date  when  the  lease 
commenced.  Helvering  v.  Salvage  (1936)  56  Sup.  Ct.  375,  in- 
volved the  basis  of  stock  which  had  been  acquired  by  the  taxpayer 
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at  less  than  its  market  value,  in  consideration  of  his  agreement  not 
to  compete  with  the  issuing  corporation.  The  court  held  that  the 
proper  basis  of  the  stock  was  the  market  value  at  the  time  it  was 
acquired,  rather  than  the  cash  price,  since  the  taxpayer's  agreement 
not  to  compete  was  part  of  the  consideration  for  the  purchase  of  the 
stock.  However,  with  respect  to  a  part  of  the  stock  which  the 
corporation  had  retained  an  option  to  repurcliase,  at  a  figure  below 
the  current  market  value,  the  court  held  that  the  basis  could  not 
exceed  the  price  at  which  the  corporation  was  entitled  to  exercise 
its  option. 

United  States  v.  Safety  Car  Heating  &  Lighting  Company  (1936) 
56  Sup.  Ct.  353,  involved  property  held  on  March  1,  1913.  The 
taxpayer  acquired  a  patent  in  1907.  In  1912  it  brought  an  action 
for  an  infringement.  Originally  the  suit  sought  to  recover  both 
damages  and  loss  of  profits,  but  later  the  taxpayer  elected  to  sue 
only  for  loss  of  profits.  An  infringement  was  found  in  1915.  An 
accounting  followed  for  eight  years.  Finally  an  award  was  made, 
which  was  affirmed  by  the  court,  and  appeals  were  taken  from  the 
decision.  In  1925,  while  the  appeals  were  pending,  the  taxpayer 
settled  for  $200,000,  or  about  half  the  original  award.  The  taxpayer 
contended  that  part  of  the  settlement  which  was  referable  to  profits 
accrued  before  March  1,  1913  was  capital  and  not  income.  It  also 
contended  that  it  had  sustained  a  loss  in  1925,  when  the  settlement 
was  made  for  less  than  the  amount  of  the  judgment  which  had  been 
recovered.  However,  the  supreme  court  found  that  the  entire  settle- 
ment (less  costs  of  prosecuting  the  action)  was  income  in  the  year 
when  it  was  paid,  and  that  the  taxpayer  had  not  sustained  any  loss. 
The  claim  was  not  clear  and  unconditional  on  March  1,  1913  and 
therefore  it  had  not  become  capital.  Income,  which  was  taxable, 
was  realized  when  the  settlement  was  made.  No  loss  was  sustained 
because,  before  the  settlement  was  made,  it  was  not  clear  how  much 
the  taxpayer  would  recover.  Mr.  Justice  Sutherland,  together  with 
Justices  Butler  and  Roberts  dissented,  upon  the  ground  that  the 
claim  had  an  ascertainable  value  on  March  1,  1913,  and  therefore 
the  part  of  the  profits  accruing  before  that  date  could  not  be  taxed. 

There  were  a  group  of  cases  which  undertook  to  define  a  re- 
organization under  the  1924,  1926  and  1928  Acts.  Prior  to  the 
1934  Act  a  reorganization  was  defined  to  include  a  merger  or  con- 
solidation. In  the  1934  Act  the  qualification  was  added  that  the 
merger  or  consolidation  must  be  a  "  statutory  "  merger  or  consoli- 
dation. In  five  cases,  Helvcring  v.  Minnesota  Tea  Co.  (1935)  56 
Sup.  Ct.  269,  John  A.  Nelson  Co.  v.  Helvcring  (1935)  56  Sup.  Ct. 
273,  Helvcring  v.  Watts  (1935)  56  Sup.  Ct.  275,  G.  &  K.  Mfg.  Co. 
v.  Helvcring  (1935)  56  Sup.  Ct.  276,  and  Bus  &  Transport  Securities 
Corporation  v.  Helvcring  (1935)  56  Sup.  Ct.  277,  the  supreme  court 
was  called  upon  to  construe  the  definition  of  a  reorganization  under 
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the  earlier  acts.  The  court  held  that  a  technical  merger  or  con- 
solidation was  not  a  prerequisite  to  a  reorganization  under  those 
statutes,  but  that  there  might  be  a  reorganization,  if  the  selling 
corporation  acquired  a  substantial  interest  in  the  affairs  of  the 
purchasing  corporation.  Of  course,  these  decisions  are  not  con- 
trolling under  the  present  law. 

A  point  of  practical  importance  to  those  concerned  with  corporate 
financing  arose  in  Great  Western  Pozver  Co.  v.  Commissioner  (1936) 
56  Sup.  Ct.  576.  A  corporation  redeemed  an  issue  of  bonds  with 
new  bonds.  The  court  held  that  the  unamortised  discount  on  the 
old  bonds  and  the  expense  of  issuing  and  exchanging  the  new  bonds 
for  the  old  should  not  be  deducted  in  the  year  when  the  new  bonds 
were  issued  but  should  be  amortised  and  deducted  over  the  life  of 
the  new  bonds. 

The  last  case  on  the  income  tax,  Hurlhnrd  v.  Commissioner 
(1935)  56  Sup.  Ct.  197,  involved  a  deficiency  assessment  against  the 
estate  of  a  stockholder  in  a  corporation  which  had  distributed  its 
assets,  without  paying  its  income  tax.  An  attempt  was  made  to 
collect  the  assessment  from  an  executor  and  legatee  of  the  estate. 
The  court  held  that  the  assessment  could  not  be  collected  against  the 
legatee,  because  the  deficiency  had  not  been  assessed  against  the 
legatee  but  against  the  estate.  Nor  could  the  executor  be  held  liable, 
because  under  the  Illinois  law,  where  the  estate  was  administered, 
when  an  executor  is  discharged  his  official  existence  ceases,  and  this 
assessment  was  made  after  the  discharge.  The  fact  that  the  executor 
had  not  notified  the  commissioner  of  his  discharge  did  not  affect  the 
situation,  because  under  the  act  in  force  at  that  time,  notice  was 
not  required. 

VII. 
The  Federal  Estate  Tax 

There  were  notable  developments  in  connection  with  the  federal 
estate  tax  at  the  last  term.  In  Hclvering  v.  City  Bank  Farmers 
Trust  Company  (1935)  56  Sup.  Ct.  70,  the  court  in  a  five  to  four 
decision,  held  that  a  trust  which  was  revocable  by  the  settlor  in 
conjunction  with  a  beneficiary  of  the  trust  was  taxable  as  part  of 
the  gross  estate  of  the  settlor  under  the  federal  estate  tax.  This 
ended  a  conflict  in  the  inferior  courts.  It  came  as  a  distinct  shock 
to  professional  opinion  which  had  about  concluded  that  such  trusts 
could  not  be  taxed  under  the  federal  estate  tax,  either  because  the 
court  would  construe  the  provision  providing  for  a  tax  where  the 
trust  was  revocable  in  conjunction  with  "  any  person  "  to  mean  in 
conjunction  with  any  person  not  having  a  substantial  adverse  in- 
terest, in  conformity  with  a  somewhat  similar  provision  in  the 
income  tax;  or  because  a  tax  on  such  a  trust  was  without  the  con- 
stitutional power  of  Congress.  The  reason  that  the  tax  in  the  City 
Bank  Farmers  Trust  Company  case  appeared  to  be  unconstitutional 
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was  that  it  was  difficult  to  find  any  testamentary  transfer  here,  and 
since  Heincr  v.  Donnan  (1932)  285  U.  S.  312,  it  seemed  settled  that 
there  must  be  a  testamentary  transfer  to  sustain  an  estate  tax.  The 
remarkable  thing  about  the  decision  in  Hdvcring  v.  City  Bank 
Farmers  Trust  Company,  however,  is  that  there  is  no  talk  about 
testamentary  transfers.  Congress,  said  Mr.  Justice  Roberts,  speak- 
ing for  a  majority  of  the  court,  "  may  adopt  a  measure  reasonably 
calculated  to  prevent  avoidance  of  a  tax.  The  test  of  validity,  in 
respect  of  due  process  of  law,  is  whether  the  means  adopted  is  appro- 
priate to  the  end.  A  legislative  declaration  that  a  status  of  the 
taxpayer's  creation  shall  in  the  application  of  the  tax,  be  deemed 
equivalent  to  another  status  falling  normally  within  the  scope  of 
the  taxing  power,  if  reasonably  requisite  to  prevent  evasion  does 
not  take  property  without  due  process."  In  other  words,  a  tax 
designed  to  prevent  tax  avoidance  does  not  necessarily  have  to  fit 
into  any  preconceived  judicial  pattern.  If  it  is  a  reasonable  means 
of  preventing  tax  avoidance,  it  will  be  constitutional. 

The  language  in  Hdvcring  v.  City  Bank  Farmers  Trust  Company 
readily  fits  taxes  other  than  death  taxes.  It  suggests  an  entirely 
new  constitutional  theory  of  taxes  designed  to  prevent  tax  avoidance, 
foreshadowed  perhaps,  but  not  merely  so  explicitly  stated  in  Burnet 
V.  Wells  (1933)  289  U.  S.  670.  No  longer  need  prophylactic  taxes 
conform  to  any  judicial  conception  of  a  certain  type  of  tax,  but  any 
tax  which  is  reasonably  calculated  to  prevent  tax  avoidance  may  be 
sustained  as  a  complement  to  the  tax  whose  avoidance  it  is  designed 
to  prevent. 

The  decision  in  Hdvcring  v.  City  Bank  Farmers  Trust  Co.,  was 
qualified  somewhat  by  White  v.  Poor  (1935)  56  Sup.  Ct.  66,  and 
Hdvcring  v.  Hdmholz  (1935)  56  Sup.  Ct.  68,  which  were  decided 
the  same  day. 

White  V.  Poor  involved  a  situation  where  a  decedent  during  her 
lifetime  had  conveyed  property  in  trust  to  three  trustees,  who  were 
the  decedent  herself,  her  son,  who  was  also  a  beneficiary,  and  a  third 
person  who  was  not  beneficially  interested.  It  was  provided  that  the 
trust  could  be  terminated  by  the  trustees.  After  the  creation  of 
the  trust  the  settlor  resigned  as  a  trustee  and  was  replaced  by  her 
daughter.  Then  the  daughter  resigned  and  was  replaced  by  the 
settlor,  who  continued  to  serve  as  a  trustee  until  her  death.  The 
court  held  that  the  trust  was  not  taxable  as  part  of  the  settlor's  gross 
estate.  There  were  two  grounds  for  the  decision.  The  first  was 
that  the  settlor  had  the  power  to  terminate  the  trust,  only  as  a 
trustee  and  not  in  her  capacity  as  settlor,  and  therefore,  as  a  matter 
of  construction  the  trust  fell  without  the  terms  of  the  statute.  The 
second  ground  was  that  if  the  tax  applied  it  would  be  unconstitu- 
tionally retroactive.  Although  a  revocable  trust  can  be  subject  to  a 
death  tax  under  a  statute  which  is  passed  after  the  creation  of  the 
trust,  the  trust  must  really  be  revocable.  A  trust  which  is  revocable 
by  the  settlor  in  conjunction  with  a  beneficiary  is  within  the  statutory 
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definition  of  a  revocable  trust,  but  as  far  as  a  retroactive  tax  is 
concerned  it  is  a  completed  transaction,  which  cannot  be  reached 
constitutionally.  ]\lr.  Justice  Brandeis,  Mr.  Justice  Stone  and  Mr. 
Justice  Cardozo  concurred  in  the  result.  It  may  be  of  interest  to 
note  that  the  1936  Act  explicitly  provides  for  a  tax  in  a  situation 
like  that  in  White  v.  Poor}'- 

In  Hch'cring  v.  Hchnholz  the  court  held  that  a  trust  which  had 
been  created  by  the  decedent  and  her  relatives  and  which  was  revoc- 
able with  the  consent  of  all  the  "  then  beneficiaries  '  was  not  taxable 
as  part  of  the  decedent's  gross  estate,  under  the  federal  estate  tax. 
The  reasoning  of  Mr.  Justice  Roberts  which  involves  a  very  dubious 
premise,  from  the  point  of  view  of  the  law  of  trusts  ^^  was  that  the 
trust  could  have  been  revoked  by  the  action  of  all  the  persons  in 
interest,  without  any  explicit  retention  of  a  power  of  revocation, 
and  since,  therefore,  the  reserved  power  added  nothing  to  what  would 
exist  without  the  reservation,  the  trust  was  not  subject  to  tax.  An 
added  ground  for  the  decision  was  that  the  transfer  in  trust  had 
been  fully  completed  before  the  passage  of  any  statute  taxing  such 
transactions,  and  therefore,  even  if  the  statute  could  be  construed 
to  apply,  it  would  be  fatally  retroactive.  Justices  Brandeis,  Stone, 
and  Cardozo  limited  their  concurrence  to  the  second  ground  of  the 
decision. 

In  further  contrast  to  the  court's  attitude  on  constitutional  points 
were  two  decisions  involving  another  problem  of  construction.  In 
Klein  V.  United  States  (1931)  283  U.  S.  231,  it  was  held  that  where 
there  was  a  gift  of  a  life  estate,  with  a  remainder  in  fee,  contingent 
upon  the  donee  surviving  the  donor,  the  remainder  was  taxable  as  a 
part  of  the  donor's  gross  estate,  as  a  transfer  intended  to  take  effect 
in  possession  or  enjoyment  upon  death.  It  seemed  almost  incredible 
that  the  tax  could  be  avoided  by  changing  the  form  of  the  gift, 
without  altering  the  substance  of  the  transaction,  and  the  regula- 
tions assumed  that  a  gift  of  a  fee,  subject  to  a  reverter  to  the  donor, 
if  the  donee  failed  to  survive  the  donor,  would  likewise  be  taxable. 
However,  in  Helvering  v.  St.  Louis  Union  Trust  Co.  (1935)  56  Sup. 
Ct.  74  and  Becker  v.  St.  Louis  Union  Trust  Co.  (1935)  56  Sup.  Ct. 
78,  five  of  the  Justices  held  that  a  gift  of  a  fee  which  was  subject  to 
revert  to  the  donor,  if  the  donee  failed  to  survive  the  donor,  was  not 
subject  to  the  estate  tax.  The  result  of  these  decisions  is  that  two 
transactions,  identical  in  substance  and  differing  only  verbally 
receive  different  tax  treatment.  It  is  worth  noting  that  no  eft'ort 
was  made  to  correct  this  situation  in  tlie  1936  Act. 

^2S.  805,  Rev.  Act  of  1936. 

^3  The  trust  was  revocable  with  the  consent  of  all  the  "then  benefic- 
iaries." It  is  not  at  all  clear,  however,  that  "  then  beneficiaries  "  was 
synonymous  with  all  the  persons  beneficially  interested  in  the  trust.  It 
miuht  well  have  been  construed  to  mean  those  persons  who  were  then  en- 
titled to  the  income  from  the  trust  and  to  e.xclude  a  charity  and  the  issue 
of  the  subscribers  who  had  contin;;ent  interests. 
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There  were  two  rather  interesting  decisions  dealing  with  the  appli- 
cation of  the  federal  estate  tax  to  policies  of  insurance,  which 
followed  the  St.  Louis  Union  Trust  Company  cases.  In  Bingham 
V.  United  States  (1935)  56  Sup.  Ct.  180,  a  decedent  had,  prior  to  the 
1918  Act,  taken  out  policies  of  insurance  payable  to  his  wife,  pro- 
vided that  she  survived  him.  lie  retained  no  power  to  change 
beneficiaries,  to  pledge,  assign  or  surrender  the  policies.  The  court 
held  that  the  policies  were  not  taxable  as  part  of  the  decedent's  gross 
estate  under  the  1918  Act.  There  were  two  grounds  for  the  deci- 
sion. The  first  upon  which  the  court  was  unanimous,  was  that 
the  tax  provided  for  by  the  1918  Act  was  not  retroactive  and  did 
not  apply  to  these  policies.  The  second  ground,  which  followed  the 
St.  Louis  Trust  Company  cases  and  was  not  assented  to  by  Justices 
Brandeis,  Cardozo  and  Stone,  was  that  there  was  no  taxable  transfer 
upon  the  death  of  the  decedent,  merely  because  he  had  retained  a 
possibility  of  reverter  in  the  policies,  if  his  wife  predeceased  him. 

Industrial  Trust  Co.  v.  United  States  (1935)  56  Sup.  Ct.  182, 
involved  substantially  the  same  situation,  except  that  the  insured 
died  while  the  1926  Act  was  in  force.  Despite  the  fact  that  the 
tax  on  insurance  seems  to  be  made  explicitly  retroactive  under  the 
1926  Act,  the  court  held  that  the  case  was  controlled  by  Lezvellyn 
V.  Frick  (1925)  268  U.  S.  238,  and  refused  to  construe  the  statute 
retroactively,  in  order  to  avoid  grave  constitutional  difficulties. 

The  only  other  case  on  the  federal  estate  tax  was  McCaughn  v. 
Real  Estate  Land  Title  &  Trust  Co.  (1936)  56  Sup.  Ct.  604. 
McCaughn  made  a  transfer  of  a  substantial  portion  of  his  estate 
within  two  years  of  his  death.  The  commissioner  assessed  and  col- 
lected a  tax,  on  the  theory  that  the  transfer  was  in  contemplation 
of  death.  The  representatives  of  the  estate  sued  for  a  refund  but 
the  district  court  found  as  a  fact,  that  they  had  failed  to  rebut  the 
statutory  presumption  that  the  transfer  was  in  contemplation  of 
death  and  upheld  the  tax.  The  circuit  court  of  appeals  weighed  the 
evidence  and  reversed  the  district  court,  to  be  in  turn  reversed  by 
the  supreme  court,  which  held  that  the  circuit  court  of  appeals  had 
no  jurisdiction  to  decide  this  question,  but  was  limited  to  passing 
upon  whether  or  not  the  finding  of  the  district  court  was  supported 
by  evidence. 

VIII. 

The  Federal  Stamp  Tax  on  Stock  Traxskeks 

There  was  one  very  important  decision  upon  the  federal  stamp 
tax  on  stock  transfers.  In  Raybestos-Manhattan,  Inc.  v.  United 
States  (1935)  56  Sup.  Ct.  62,  Raybestos-Manhattan  Incorporated 
issued  stock  to  the  stockholders  of  two  other  corporations,  in  return 
for  the  assets  of  those  corporations.  A  tax  of  five  cents  a  share  was 
assessed  under  section  800,  Schedule  A-3,  of  the  Revenue  Act  of 
1926  upon  the  original  issue  of  the  stock  and  a  tax  of  three  cents  a 
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share  upon  the  transfer  of  the  right  to  receive  the  stock.  The 
Raybestos-Manhattan  Company  admitted  liabiHty  for  the  five  cent 
tax,  but  they  sued  in  the  court  of  claims  to  recover  the  tax  of  three 
cents  a  share  on  the  transfer  of  the  stock.  Both  the  court  of  claims 
and  the  supreme  court  denied  recovery.  The  supreme  court  said 
that  the  stockholders'  rights  to  receive  the  stock  originated  in  the 
transfer  of  the  assets  of  the  two  corporations  to  Raybestos-Man- 
hattan, and  since  the  stock  could  only  be  issued  to  someone  other 
than  these  corporations,  with  their  consent,  the  rights  of  the  stock- 
holders were  derived  from  the  corporations  and  in  substance,  there 
was  a  transfer  of  the  right  to  receive  the  stock  to  them.  The  case 
is  close.  It  has  the  practical  advantage  that  there  will  be  the  same 
tax  liability  whether  a  selling  corporation  transfers  its  assets  for 
stock  in  another  corporation  in  return  for  stock  which  it  distributes 
to  its  stockholders,  or  whether  it  transfers  its  assets  in  return  for 
stock  issued  directly  to  its  stockholders.  In  other  words,  the  same 
results  are  subjected  to  the  same  tax  liabilities.  Since  the  tax  was 
not  upon  the  transfer  of  stock,  but  upon  the  transfer  of  the  right 
to  receive  stock,  it  would  appear  that  the  decision  can  probably  be 
sustained,  not  only  as  a  matter  of  policy  but  as  a  matter  of  technical 
legal  analysis. 

(During  the  reading  of  Professor  Lowndes'  paper  the  following 
proceedings  were  had:) 

Chairman  Ellsworth  :  It  is  my  understanding  that  the  rules 
of  the  convention,  adopted  yesterday,  limit  the  time  of  the  paper 
to  twenty  minutes,  unless  there  is  a  motion  for  extension  from 
the  floor. 

(Motion  duly  adopted  to  extend  the  time  of  Professor  Lowndes, 
who  thereupon  concluded  the  reading  of  his  paper.) 

Chairman  Ellsworth  :  We  are  now  to  hear  from  one  of  our 
hosts,  Professor  Robert  C.  Brown,  of  the  Indiana  University  School 
of  Law.  We  know  him  particularly,  through  his  writings  in  the 
Harvard  Law  Review,  and  the  subjects  he  has  discussed  there  and 
elsewhere  surely  prepares  him  for  his  paper  today,  entitled  "  Domi- 
cile Versus  Situs  as  the  Basis  of  Tax  Jurisdiction  ". 

DOMICILE  VERSUS  SITUS  AS  THE  BASIS  OF 
TAX  JURISDICTION 

ROBERT  C.  BROWN 
Indiana  University  School  of  Law 

The  very  title  of  this  paper  shows  a  confused  situation  with  regard 
to  tax  jurisdiction — a  conflict  between  two  basic  concepts,  which  are 
mutually  exclusive.  But  the  actual  difficulties  are  much  more 
serious  than  at  first  appears.     To  begin  with,  we  have  a  consider- 
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able  disagreement  as  to  the  meaning  and  application  of  the  concept 
of  domicile — a  difficulty  which  has  had  a  recent  and  emphatic  illus- 
tration in  the  now  rather  notorious  Dorrancc  ^  case.  The  problem 
of  identifying  the  situs  of  property,  at  least  intangible  property,  is 
often  just  as  troublesome,  especially  because  from  any  realistic  stand- 
point, intangibles  have  no  situs  at  all.  This  problem  will  reappear 
in  our  discussion. 

But  even  after  these  difficulties  have  been  solved,  the  application 
of  the  two  concepts  to  the  problem  of  tax  jurisdiction  is  confusion 
worse  confounded.  To  be  sure,  a  well-known  economist  -  has  re- 
cently accused  lawyers  and  courts  of  over-simplifying  the  problem, 
in  a  foolish  attempt  to  do  away  with  multiple  taxation.  To  accuse 
the  legal  profession  of  over-simplifying  any  problem  has  somewhat 
the  merit  of  novelty ;  but  the  accusation  is  buttressed  by  recitals  of 
the  complexity  of  actual  economic  fact  which  seem  to  prove  that  it 
has  much  basis.  Indeed,  Mr.  Justice  Holmes  in  his  dissenting 
opinion  in  Saje  Deposit  &  Trust  Co.  v.  Virginia  ^  has  pointed  out 
something  of  the  existing  legal  confusion  in  the  application  of  domi- 
cile and  situs  to  tax  jurisdiction  problems. 

We  pass  then  to  a  consideration  of  the  actual  results  which  have 
been  reached  with  regard  to  this  problem.  It  will  appear,  however, 
that  if  the  simplicity  of  these  court  decisions  is  economically  un- 
realistic, it  is  certainly  not  itself  unreasonable ;  for  tremendous  com- 
plication, even  in  judicial  rules,  is  still  distinctly  the  order  of  the  day. 

The  first  step  in  analyzing  the  problem  is  to  differentiate  the 
different  kinds  of  taxes.  No  doubt  this  is  an  unfortunate  necessity, 
for  this  very  distinction  is  always  difficult  and  often  very  doubtful 
in  application.  In  other  words,  it  is  often  extremely  difficult  to 
decide  what  kind  of  a  tax  actually  is  involved.  But  in  spite  of 
some  suggestion  to  the  contrary,"*  it  seems  impossible  to  avoid  an 
attempt  to  make  such  a  distinction.  This  is  because  the  rules,  where 
there  are  any,  and  even  more  important,  the  whole  method  of  attack 
by  the  courts  on  the  problem  discussed  in  this  paper,  depend  very 
largely  upon  the  kind  of  tax  in  issue. 

The  logical  and  convenient  place  to  start  is  with  personal  taxes — 
those  taxes  imposed  upon  an  individual  simply  because  he  is  a  person. 
A  poll  tax  is  a  simple,  though  of  course  not  the  only,  example. 

Here  domicile  seems  clearly  the  controlling  consideration — that  is, 
the  state  of  domicile  can  impose  a  personal  tax  and  no  other  state 

^  In  re  Dorrance's  Estate,  115  N.  J.  Eq.  268;  170  Atl.  601  (1934).  See 
the  same  case  in  116  N.  J.  Eq.  204;  172  Atl.  503;  184  Atl.  743  (1934-6), 
cert,  denied,  56  Sup.  Ct.  949  (1936).  See  also.  Hill  v.  Martin,  296  U.  S. 
393  (1935). 

2  Leland,  "Harding  on  Double  Taxation,"   (1936)   24  Calif.  L.  R.  379. 

3  280  U.  3.  83  (1929),  at  280  U.  S.  97. 

*  See  Rottschaefer,  "  State  Jurisdiction  of  Income  for  Tax  Purposes," 
(1931)  44  Harv.  L.  R.  1075. 
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state  can.  It  was  even  said  in  Dewey  v.  Des  Moines  ^  that  a  non- 
resident owning  property  in  the  tax  jurisdiction  could  not  be  sub- 
jected to  personal  liability  for  a  deficiency,  on  the  sale  of  his  property 
to  collect  a  special  assessment,  on  the  ground  that  this  would  be 
imposing  a  personal  tax  upon  a  non-resident.  It  is  perhaps  true 
that  the  statement  of  the  supreme  court  to  this  effect  is  somewhat 
broader  than  it  would  presently  adhere  to  ^  and  that  by  other  methods, 
such  a  deficiency  might  possibly  be  collected ;  but  if  so,  the  reason  is 
that  this  is  still  a  property  tax.  If  it  is  a  personal  tax,  it  is  not 
collectible  against  a  non-resident. 

The  federal  supreme  court  has  likewise  held  that  the  Territory 
of  Alaska  could  collect  a  lump  sum  against  a  non-resident  fisherman 
fishing  in  Alaska  waters,  no  matter  how  short  a  time  such  activity 
continued.'^  This  decision  seems  hard  to  rationalize,  at  least  if  such 
a  tax  is  to  be  regarded  as  a  personal  tax.  Perhaps  it  can  be  justi- 
fied as  an  excise  tax — a  problem  which  will  be  considered  here- 
after— though  the  court  did  not  thus  analyze  it.  At  any  rate,  this 
doctrine  must  now  be  regarded  as  applying  only  to  taxes  inconse- 
quential in  amount.^ 

It  is  true  that  a  personal  tax  may  apparently  be  imposed  upon 
the  basis  of  citizenship,  rather  than  domicile.  Thus  the  Federal 
Government  was  held  entitled  to  impose  an  income  tax  upon  a 
United  States  citizen  domiciled  in  Mexico  and  having  all  his  prop- 
erty there.^  While,  as  will  presently  appear,  an  income  tax  is  not 
the  same  as  a  personal  tax,  similar  principles  would  seem  to  apply 
for  this  purpose.  However,  the  problem  need  not  be  considered 
here,  not  only  because  it  is  outside  the  scope  of  this  paper,  but  also, 
since  it  will  rarely  arise  as  between  the  states  of  the  United  States, 
as  to  which,  w^ith  very  rare  exceptions,  citizenship  and  domicile 
are  synonymous. 

Far  more  complicated  is  the  problem  with  respect  to  property 
taxes.  Right  here  the  economic  realist  is  likely  to  attack  the  dis- 
tinction as  one  not  reflecting  any  actual  difference,  since  he  will 
urge  that  all  taxes  are  really  personal  taxes  because  all  must  ulti- 
mately be  paid  by  human  beings.  But  the  distinction,  as  a  legal 
concept  anyway,  is  very  clear.  A  property  tax  is  a  tax  which  is 
theoretically  imposed  upon  the  property  and  collectible  only  out  of 
it  or  its  earnings. 

With  respect  to  property  taxes,  the  courts  have  been  especially 
influenced  by  their  repugnance  to  multiple  taxation— a  feeling  which 

M73  U.  S.  193  (1898). 

«  See  comment  by  Traynor  in   (i935)   24  Cal.  L.  R.  98,  at  pp.  104-5. 
'^  Haawik  v.  Alaska  Packers'  Association,  263  U.  S.  510   (1923). 
8  See  Freeman  \.  Smith,  44  F.  (2d)    703   (CCA.  Qth,  1930),  62  F.   (2d) 
291   (id.,  1932). 

^  Cook  V.  Tait,  265  U.  S.  47  (1923)- 
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is  comparatively  recent,  but  no  less  emphatic. ^"^  Perhaps  multiple 
taxation  is  not  such  a  bad  thing  after  all,  but  the  fact  that  the 
courts  think  it  is  has  had  much  to  do  with  the  results. 

In  considering  property  taxes  we  shall  have  to  make  a  further 
subdivision  according  to  the  kind  of  property.  And  of  these  the 
first  and  the  simplest  is  real  property,  which  consists  roughly  of 
land  and  its  physical  or  legal  appurtenances. 

Here  the  courts  have  never  had  any  difficulty  as  to  the  results. 
The  jurisdiction  to  tax  land  depends  upon  the  situs  of  the  land  and 
without  any  regard  whatsoever  to  the  domicile  of  tlie  owner.  Even 
so-called  incorporeal  hereditaments  appurtenant  to  real  estate  are 
taxable  where  the  land  to  which  they  are  appurtenant  is  situated, 
even  though  the  owner  is  not  domiciled  in  that  jurisdiction.^^ 
Furthermore,  the  attempt  of  a  few  courts  to  transport  real  estate 
bodily  across  state  lines,  by  the  purely  legal  fiction  of  equitable  con- 
version ^2  is  now  quite  universally  and  properly  done  away  with,  so 
far  as  taxes  are  concerned.  The  federal  supreme  court  has  recently 
decided  in  Senior  v.  Braden  ^^  that  equitable  interests  in  land,  even 
though  represented  by  beneficial  certificates  readily  transferable,  are 
still  interests  in  land  and  taxable  only  at  the  situs  of  the  land.  So 
here  situs  governs. 

Passing  to  personal  property,  a  distinction  must  be  made  between 
tangible  and  intangible  property.  The  distinction  may  seem  a  rather 
artificial  one,  even  as  respects  real  estate;  for  the  actual  relationship 
of  the  owner  to  all  property  is  in  fact  one  merely  of  intangible  rights. 
Nevertheless,  the  distinction  is  made  between  personal  property,  like 
furniture  and  automobiles,  which  is  perceivable  by  the  senses,  and 
other  property,  like  claims  for  money  owed  or  goodwill,  which  is 
valuable,  but  exists  only  because  legally  enforceable. 

As  to  tangible  personal  property,  the  rule  for  a  long  time  was 
that  jurisdiction  to  tax  depended  upon  the  domicile  of  the  owner. 
It  was  not  until  the  present  century  that  this  idea  was  definitely 
repudiated  by  the  federal  supreme  court ;  "  but  the  repudiation  now 
seems  conclusive.  It  is  now  well  settled  law  that  tangible  personal 
property  permanently  situated  in  one  jurisdiction  is  taxable  there 
and  there  only,  even  though  the  owner  is  domiciled  elsewhere. ^^ 

But  suppose  the  tangible  personal  property  is  not  permanently 
situated  in  a  single  jurisdiction?     Here  again  the  domicile  concept 

^0  See  Brown,  "  Multiple  Taxation  by  the  States  .  .  .  What  is  Left  of  It?" 
(1935)  48  Harv.  L.  R.  407. 

^^  Lonis'i.'ille  etc.  Ferry  Co.  v.  Kentucky,  18S  L'.  S.  385    (1903). 

^- See  e.g.  Land  Title  and  Trust  Co.  v.  Tax  Commission,  131  S.  C.  192, 
126  S.  E.  189   (1925). 

13  29s  U.  S.  422   (193.0- 

^*  Union  Ref.  Transit  Co.  v.  Kentucky,   199  U.  S.   194   (1905). 

^^  Frick  V.  Pennsylvania,  268  l^  S.  473  (1925)  ;  City  Bank  v.  Schnadcr, 
293  U.  S.  112  (1934)- 
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reasserts  itself.  It  may  be  that  property  is  constantly  passing 
through  a  jurisdiction  so  that  the  owner  may  be  regarded  as  having 
a  stock-in-trade  permanently  there.  If  this  is  true,  the  stock-in- 
trade  may  be  taxed  by  the  jurisdiction  in  which  it  is,  even  though 
the  component  parts  of  that  stock-in-trade  are  never  in  the  juris- 
diction for  any  considerable  time.^^  But  it  has  been  held  that  where 
an  owner  of  movable  property — in  this  case  railway  cars — is  unable 
to  show  that  such  property  is  permanently  located  in  any  other  juris- 
diction, the  property  is  taxable  at  the  domicile  of  the  owner. ^'^ 
There  is  obviously  no  logic  in  this ;  it  is  merely  a  matter  of  policy. 
Clearly  the  property  ought  to  be  taxed  somewhere,  and  since  the 
owner  can  not  show  that  it  has  been  taxed  in  some  other  jurisdic- 
tion, the  courts  simply  fall  back  on  his  domicile,  in  order  to  avoid 
its  escaping  taxation  altogether.  It  may  conceivably  even  lead  to 
multiple  taxation,  since  the  units  might  be  taxed  collectively  as 
constituting  a  stock-in-trade  in  another  state,  and  singly  at  the 
domicile  of  the  owner.  Furthermore,  the  jurisdiction  of  the  domi- 
cile of  the  owner  may  tax  such  wandering  property  even  though  it 
never  actually  comes  or  can  come  into  such  domicilary  jurisdiction. ^^ 
It  appears,  therefore,  that  while  situs  seems  to  have  mostly  won  the 
battle  with  respect  to  tangible  personality,  domicile  is  far  from 
ousted. 

And  so  we  pass  to  intangible  personality.  Here  the  battle  be- 
tween domicile  and  situs  was,  for  a  long  time,  compromised  by  the 
courts,  by  allowing  taxation  by  the  jurisdiction  of  the  domicile  of  its 
owner  and  also  by  the  jurisdiction  where  it  was  conceived  to  be 
situated.^^  This  idea,  however,  is  not  now  in  good  standing.  For 
one  thing,  the  courts  have  come  to  realize  that  to  talk  about  the 
situs  of  an  intangible  is  to  use  the  word  "  situs  "  in  a  truly  Pick- 
wickian sense,  since  realistically  an  intangible  ordinarily  has  no 
situs.  Perhaps  it  might  well  have  been  held  that  an  intangible 
evidenced  by  an  instrument — such  as  a  promissory  note  or  a  bond 
— is  to  be  treated  for  taxation  according  to  the  popular  conception, 
as  tangible  property,  situated  where  the  instrument  is.  However, 
the  idea  that  such  an  instrument  was  itself  tangible  property  has 
been  definitely  repudiated  by  the  federal  supreme  court  -°  which 
insists  that  the  actual  taxable  property  is  the  obligation,  which  is 
merely  evidenced,  not  embodied,  by  the  instrument. 

But  what  then  are  the  courts  to  do?  Here  we  have  immensely 
valuable  property  which  should  certainly  not  escape  taxation,  and  it 
has  no  situs. 

^f^  Pullman  Car  Co.  v.  Pennsylvania,  141   U.  S.   18   (1891). 

^''  New   York  v.  Miller,  202   U.  S.  584   (1906). 

'^^Tacoma  Oriental  S.  S.  Co.  v.  Tallant,  51  F.  (2d)  359  (D.C.  W.  D. 
Wash.  S.D.,  1931). 

^^  Fidelity  etc.  Co.  v.  Louisville,  245  U.  S.  54  (1917).  See,  also,  Cream 
oj  Wheat  Co.  v.  Grand  Forks,  253  U.  S.  325    (1920). 

'^^  Blodgctt  V.  Silberman,  277  U.  S.   I    (1928). 
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The  solution,  of  course,  was  to  fall  back  on  the  domicile  of  the 
owner  and  permit  that  jurisdiction,  and  that  jurisdiction  alone,  to 
tax  the  intangible.  It  was  not  until  1930  that  the  federal  supreme 
court  definitely  announced  this  solution,  which  was  intended  primar- 
ily to  do  away  with  multiple  taxation,-^  but  the  rule  is  now  well 
settled.-^  Originally,  the  court  somewhat  shamefacedly  attempted  to 
put  some  logical  justification  upon  resort  to  the  domicile  by  citing 
the  hoary  but  imbecilic  maxim  of  "  mol)ilia  sequuntur  personam." 
However,  in  the  culminating  case  -^  on  this  point,  Mr.  Justice  Suth- 
erland, who  ought  by  this  to  win  some  encomiums  as  a  legal  realist, 
stated  distinctly  that  the  maxim  was  a  mere  reflection  of  policy  and 
that  the  decision  of  the  court  was  on  the  same  basis ;  that  is,  that 
such  property  should  be  taxed  but  taxed  only  once,  and  that  in  the 
absence  of  anything  better,  the  jurisdiction  of  domicile  was  the  most 
reasonable  and  just,  if  not  the  logical,  choice  to  make. 

With  respect  to  intangible  property  held  in  trust,  the  same  rules 
seem  to  apply,  though  in  some  of  these  cases  the  courts  talk  about 
situs.-"*  The  property  is  taxable  at  the  domicile  of  the  trustee,  who 
is  the  legal  owner.--*  The  suggestion  has  also  been  made  that  the 
equitable  interests  of  the  beneficiaries  of  the  trust  also  constitute 
property  and  should  likewise  be  taxable  to  them,  at  their  respective 
domiciles.  Logically  this  argument  seems  unanswerable ;  but  it  runs 
contrary  to  the  present  strong  repugnance  of  the  courts  to  multiple 
taxation  of  the  same  economic  interest  and  it  will  probably,  therefore, 
not  be  followed.-*^  Intangible  property  held  in  trust,  therefore,  will 
probably  be  taxable  at  the  domicile  of  the  trustee  and  not  elsewhere. 

But  to  all  this  there  remains  one  rather  curious  exception,  applic- 
able to  all  sorts  of  intangible  property,  and  evidenced  in  the  recent 
case  of  Burnet  v.  Brooks.-'^  Here  a  decedent,  a  resident  of  Cuba 
and  a  British  subject,  kept  certain  securities  in  the  United  States, 
which  were  here  at  the  time  of  his  death.  The  question  was  whether 
the  transfer  of  such  securities  was  subject  to  the  federal  estate  tax. 
It  would  appear  that  the  securities,  or  rather  the  intangible  property 
of  which  they  were  evidences,  were  situated  for  tax  purposes  either 
in  Cuba,  the  jurisdiction  of  domicile,  or  possibly  in  Great  Britain, 
the  jurisdiction  of  citizenship.  But  Mr.  Chief  Justice  Hughes,  in  a 
necessarily  somewhat  labored  opinion,  reached  the  conclusion  that 
they  were  situated  for  tax  purposes  in  the  United  States.     When  the 

-^Farmers  Loan  &*   Trust  Co.  v.  Minnesota,  280  U.  S.  204   (1930). 

--  See  First  Nat.  Bk.  v.  Maine,  284  U.  S.  312  (1932),  and  cases  there  cited. 

-^  First  Nat.  Bank  v.  Maine,  supra,  note  22. 

-*  See  e.g.  Wachovia  Bank  &"  Trust  Co.  v.  Doughton,  272  U.  S.  567 
(1926). 

-^  Safe  Deposit  &"  Trust  Co.  v.  Virginia,  supra,  note  3.  See  also,  Brown, 
"The  Taxation  of  Trust  Property"  (1935),  23  Ky.  L.  J.  403. 

28  See  Brown,  op.  cit.,  note  25.     See  also,  Senior  v.  Braden,  supra,  note  13. 

27  288  U.  S.  378  (1933). 
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cases,  which  have  been  referred  to,  where  the  court  has  taken  the 
position  that  the  state  of  domicile  is  to  be  the  sole  taxing  jurisdiction, 
were  cited,  the  court  answered  that  they  were  not  in  point,  for  the 
simple  reason  that  they  were  decided  purely  on  the  basis  of  policy, 
the  policy  being  to  avoid  muUiple  taxation  between  states,  and  there- 
fore not  applying  to  the  United  States,  a  sovereign  in  the  inter- 
national sense.  If  the  United  States  wants  to  bring  about  multiple 
taxation,  the  court,  it  appears,  is  simply  not  interested.  So,  as  be- 
tween the  states,  domicile  governs.  But  when  the  Federal  Govern- 
ment is  concerned,  situs  may  govern,  that  situs  being  apparently  the 
actual  situation  of  the  securities  evidencing  the  intangible  property. 
This  may  all  be  sensible  enough;  but  as  a  lawyer,  I  am  compelled 
to  admit  that  the  only  possible  answer  to  the  allegation  of  the  econo- 
mists that  our  boasted  logic  is  in  this  respect  somewhat  lacking,  is  a 
blush,  as  becoming  as  possible. 

Nor  is  this  all.  The  courts  have  insisted,  and  still  insist,  that 
some  intangibles  do  have  an  actual  situs  and  can  be  taxed  there. 
For  example,  goodwill  of  an  express  company,  doing  business 
throughout  the  United  States,  is  obviously  situated  wherever  busi- 
ness is  done  and  each  state  may  tax  its  share,  the  value  of  which  will 
have  to  be  computed  by  some  method  of  apportionment.-^  This 
sounds  like  good  common  sense.  Whether,  however,  the  state  of 
domicile  of  the  company  can  also  tax  this  entire  goodwill  is  not 
made  entirely  clear ;  but  the  supreme  court's  present  dislike  of  mul- 
tiple taxation  makes  it  now  rather  improbable. 

Likewise,  it  has  been  held  that  a  state  may  tax  one  of  its  residents 
upon  his  membership  in  a  stock  exchange  situated  in  another  state, 
on  the  ground  that  it  is  an  asset  of  his  local  business.-^  Perhaps  the 
exact  test  here  is  the  place  of  business  rather  than  of  the  domicile 
of  its  owner;  though  in  most  cases,  of  course,  these  will  coincide. 
However,  there  is  one  supreme  court  decision  to  the  effect  that  the 
state  where  the  exchange  is  situated  may  tax  the  entire  value  of 
its  memberships,  even  though  they  are  held  by  non-residents  of  that 
state. "°  But  this  case  was  decided  before  the  court  had  developed 
its  present  objection  to  multiple  taxation,  and  the  opinion  being 
avowedly  buttressed  upon  the  assumed  unobjectionability  of  that 
practice,  is  now  of  rather  doubtful  standing. 

More  important  is  the  doctrine  that  credits  may  have  a  "  business 
situs  "  apart  from  the  domicile  of  their  owner  and  may  be  taxed  by 
the  jurisdiction  of  such  business  situs.  This  business  situs  exists  if 
the  credits  are  the  subject,  or  at  least  a  necessary  incident,  of  a 
continuous  business  actually  carried  on  in  the  state.  The  doctrine 
seems  abundantly  sensible,  since  otherwise  the  non-resident  is  at  an 
advantage  in  competition  with  local  people  carrying  on  a  similar 
business. 

'^^  Adams  Express  Co.  v.  Ohio,  165  U.  S.  194;   166  U.  S.  185   (1897). 

^^  Anderson  v.  Durr,  257  U.  S.  99   (1921). 

^'^  R Offers  v.  Hennepin  County,  240   U.  S.  184   (1916). 
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However,  the  writer  was  rash  enough  nearly  two  years  ago  to 
predict  the  abandonment  of  the  business  situs  doctrine. ^'^  His  reason 
was  that  he  believed  it  inconsistent  with  the  supreme  court's  present 
horror  of  muUiple  taxation.-^-  Such  rashness  has  been  properly 
rebuked  by  the  court,  which  has  in  the  last  few  months  emphatically 
approved  the  taxation  of  credits  at  their  business  situs. ^^  Whether 
this  means  that  the  state  of  domicile  will  also  be  permitted  to  tax 
such  credits  is  not  entirely  clear ;  but  one  would  guess,  both  from- 
the  language  of  the  court  and  from  general  considerations,  that  it 
does  not. 

As  to  intangibles  then,  we  have  the  general  rule  that  they  are 
taxable  at  the  domicile  of  the  owner  and  only  there.  But  that  rule 
does  not  apply,  if  the  United  States  is  involved,  and  here  inter- 
national multiple  taxation  is  perfectly  possible.  It  does  not  apply 
either,  if  the  intangibles  are  considered  to  have  an  actual  situs  in 
some  jurisdiction  other  than  the  domicile  of  their  owner,  through 
the  doctrine  of  business  situs  or  some  similar  idea.  In  such  sit- 
uations, the  state  where  the  intangibles  are  considered  to  be  situated 
can  tax  them,  but  probably  the  jurisdiction  of  domicile  of  their 
owner  can  not  do  so. 

It  may  be  noted  that  certain  cases  involving  inheritance  or  estate 
taxes  have  been  cited  in  connection  with  the  discussion  of  property 
tax  jurisdiction.  Theoretically  this  is  unjustified,  since  estate  and 
inheritance  taxes  are  not  taxes  upon  property  but  are  rather  excise 
taxes  levied  upon  the  privilege  to  transmit  property  after  death  or 
the  privilege  of  receiving  property  from  a  decedent  estate.  How- 
ever, such  taxes  are  measured  by  the  amount  of  property  thus  dis- 
tributed or  received.  Furthermore,  it  is  a  well  settled  rule  that 
only  property  which  is  within  the  taxing  jurisdiction  of  the  state 
in  question  may  be  used  by  it  as  a  measure  of  an  inheritance  or 
estate  tax  to  be  imposed  by  it  with  respect  thereto."'*  The  juris- 
diction to  tax  is,  therefore,  essentially  the  same. 

As  with  respect  to  property  taxes,  there  was  for  a  long  time  an 
idea  that  multiple  taxation  on  the  basis  of  domicile  and  also  situs 
was  proper,  at  least  with  respect  to  intangible  property.-'^  However, 
this  now  seems  to  be  entirely  given  up,^*'  except  where  it  would  be 
still  permissible  for  property  tax  purposes — as  in  the  case  of  federal 
taxation  with  respect  to  the  estate  of  a  citizen  of  another  country. ^^ 
It  seems  probable  that  the  states  also  may  be  permitted  to  impose 
such  a  tax  with  respect  to  securities  belonging  to  the  estate  of  a 

^^  See  Brown,  op.  cit.,  note  lo. 

3-  Cf.  Fidelity  etc.  Co.  v.  Louisville,  supra,  note   19. 

33  Wheeling  Steel  Corp.  v.  Fox,  56  Sup.  Ct.   773    (1936). 

^*  Frick  V.  Pennsylvania,  supra,  note   I?. 

^^  Bullen  V.  Wisconsin,  240  U.  S.  625   (1916). 

26  First  Nat.  Bank  v.  Maine,  supra,  note  22. 

2"  Burnet  v.  Brooks,  supra,  note  27. 
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decedent  not  a  citizen  of  the  United  States,  but  kept  in  the  state 
imposing  the  tax,  as  here  too  there  is  no  interstate  muUiple  tax- 
ation.28  Except  for  this,  the  jurisdiction  of  the  domicile  of  the 
decedent  has  the  sole  taxing  power  of  this  nature  with  respect  to 
intangible  property ;  though  the  Dorrance  ^^  litigation  already  re- 
ferred to,  where  two  states  have  successfully  maintained  the  propo- 
sition that  the  decedent  was  domiciled  in  each  of  them,  shows  that 
practically,  if  not  legally,  there  is  still  some  danger  of  multiple 
taxation. 

Passing  to  excise  taxes  of  the  more  conventional  sort,  the  test 
seems  to  be  largely  that  of  situs.  But  since  an  excise  tax  is  not  a 
tax  on  property,  what  w^e  must  look  for  is  not  property  but  rather 
the  situs  of  the  exercise  of  the  privilege  or  the  act  which  is  taxed. 
It  has  already  been  shown  that  it  is  often  difficult  to  define  or  even 
identify  excise  taxes ;  but  the  best  tests  seem  to  be  that  they  are  non- 
recurrent, that  they  are  based  upon  the  exercise  of  a  privilege  or 
at  least  an  act,  and  that  they  are,  therefore,  at  least  theoretically 
possible  to  avoid,  by  avoiding  that  act. 

It  is  true  that  franchise  taxes  may  be  imposed  upon  domestic  cor- 
porations, apparently  almost  without  limit,  except  for  special  pro- 
visions of  the  Federal  Constitution,  such  as  the  Commerce  Clause  and 
the  Due  Process  Clause. ''°  This  sounds  like  an  excise  tax  imposed 
on  the  basis  of  domicile.  However,  it  can  just  as  well  be  rationalized 
as  a  tax  upon  the  privilege  of  organizing  in  the  state  and  using  its 
laws  for  that  purpose,  an  act  which  obviously  must  be  considered 
to  take  place  within  the  state.  Just  as  clearly,  a  foreign  corporation 
may  be  taxed  by  a  state  for  the  privilege  of  doing  business  within 
its  border s,"*^  though  such  tax  must  be  at  least  roughly  measured  by 
the  business  done  in  the  state.*-  This  is  obviously  taking  the  situs 
test. 

The  same  rule  applies  to  other  sorts  of  excise  taxes.  A  leading 
case  on  this  point  is  Granifcville  Co.  v.  Query.^^  Here  a  corpora- 
tion executed  notes  in  South  Carolina  payable  to  banks  outside  the 
state.  These  notes  were  of  no  legal  effect  until  sent  to  these  outside 
banks  and  discounted  by  them.  The  federal  supreme  court  held, 
nevertheless,  that  South  Carolina  had  jurisdiction  to  impose  a  stamp 
tax  upon  these  notes,  since  they  were  actually  executed  in  South 
Carolina.  The  fact  that  such  execution  had  no  legal  effect  was  held 
immaterial,  since  the  act  taxed  took  place  in  the  state.  The  test 
again  is  that  of  situs,  although  it  goes  without  saying  that  locating 
the  situs  of  the  act  taxed  is  often  a  troublesome  problem. 

38 /«  re  Lloyd's  Estate,  52   P.   (2d)    1260    (Wash.,   1936). 
3^  In  re  Dorrance' s  Estate,  supra,  note   I. 

^°  Matson    Nav.    Co.    v.    State   Board   of   Equalization,    56    Sup.    Ct.    553 
(1936).     See  also.  Cream  of  Wheat  Co.  v.  Grand  Forks,  supra,  note   IQ. 
41  General  American  Co.  v.  Day,  270  U.  S.  367  (1925). 
^^  Bass  etc.  Ltd.  v.  State  Tax  Commission,  266   U.  S.  271    (1924). 
43  283  U.  S.  376  (1931)- 
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And  last  but  not  least  we  come  to  income  taxes.  Here  we  have 
many  troublesome  problems  and  not  a  few  of  these  are  still  very  far 
from  solution.  Part  of  the  difficulty  is  due  to  the  attempt  of  some 
courts  to  catalog-  the  income  tax  under  some  older  category  of  taxes, 
such  as  property  taxes.  The  truth  is  that  an  income  tax  does  not 
fit  into  any  of  the  older  categories,  and  it  must  be  regarded  as  a 
separate  kind  of  tax."** 

So  regarding  it,  the  first  question  is  whether  the  tax  may  be  im- 
posed upon  the  basis  of  domicile,  thereby  enabling  a  jurisdiction  to 
tax  the  entire  income  of  persons  domiciled  within  it,  no  matter  from 
what  source  such  income  is  derived.  Certainly  the  United  States 
can  do  that  very  thing,''-'  though  this  doctrine  perhaps  rests  upon 
the  precise  basis  of  citizenship  rather  than  domicile.  But  there  is 
at  least  one  authority  that  the  states  have  precisely  the  same  power. 
This  is  Lazvrence  v.  State  Tax  Commission  ''^  where  the  federal 
supreme  court  held  that  the  State  of  Mississippi  had  authority  to 
tax  the  entire  income  of  a  resident,  even  though  such  income  was 
almost  entirely  derived  from  sources  outside  that  state.  If  this 
decision  means  what  it  says,  the  basis,  or  at  least  a  basis,  for  juris- 
diction to  impose  income  taxes  is  domicile. 

Unquestionably  there  is  a  good  deal  to  be  said  for  such  a  doctrine. 
It  permits  a  state  to  tax  its  residents  upon  their  entire  economic 
increment  of  wealth  during  the  year,  the  value  and  protection  of 
which  is  at  least  partly  due  to  the  state  of  their  domicile,  even 
though  such  income  was  derived  from  activities  elsewhere.*^  But 
the  doctrine  contravenes  the  court's  present  strong,  if  legalistic, 
dislike  of  multiple  taxation;  for,  as  will  presently  appear,  there  is  no 
question  of  the  right  of  a  state  to  tax  non-residents  upon  income 
derived  from  sources  within  the  state.  Indeed,  the  very  standing  of 
the  Lazvrence  case  is  weakened  by  the  fact  that  in  the  opinion  the 
court  relied  very  largely  upon  older  and  now  clearly  discredited 
authorities  permitting  multiple  taxation.  It  seems,  therefore,  to  be 
the  opinion  of  most  legal  theorists  "^^ — including  even  the  so-called 
realists  *^ — that  the  doctrine  of  the  Lawrence  case  will  not  stand  to 
its  full  extent;  that  the  state  of  domicile  will  be  permitted  to  tax 
the  income  only  to  the  extent  that  such  income  is  not  within  the 
taxing  jurisdiction  of  some  other  state. 

Some  state  courts  have  denied  to  their  administrative  authorities 
the  power  to  levy  taxes  upon  residents  to  this  extent.     Thus  in  the 

*■*  See  Brown,  "The  Nature  of  the  Income  Tax,"  (1933)  17  Minn.  L. 
R.  127. 

*^  Cook  V.  Tail,  supra,  note  9. 

40 286  U.  S.  276  (1932). 

4^  See  Leland,  ob.  cit.,  note  2. 

*8  See  Rottschaefer,  ob.  cit.,  note  4 ;  Xossaman,  "  State  Taxation  of  In- 
come,"  (1936)  24  Calif.  L.  R.  524. 

49  See  (1934)  43  Yale  L.  J.  851. 
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New  York  case  of  Pearson  v.  Lynch  ^°  it  was  held  that  New  York 
could  not  tax  a  resident  on  income  from  rentals  on  out-of-state  real 
estate,  though  it  could,  upon  the  profits  realized  by  him  through  the 
sale  of  such  realty.  The  opinion  is  short  and  not  very  lucid,  but 
the  apparent  basis  is  that  this  would  amount  to  a  tax  upon  the  out- 
of-state  realty  from  which  the  income  is  derived;  and,  of  course, 
such  a  tax  would  clearly  be  outside  of  New  York's  jurisdiction.  But 
this  case  was  substantially  overruled  by  the  still  more  recent  decision 
of  the  court  of  appeals  in  Cohn  v.  Graves,^^  holding  a  resident  of 
New  York  taxable  on  rentals  and  mortgage  interest  from  New 
Jersey  realty.  Here  also  the  majority  opinion  is  too  short  to  be 
very  helpful,  but  the  elaborate  dissenting  opinion  of  Judge  Hubbs  is 
a  strong  argument  against  the  nmltiple  taxation  necessarily  incident 
to  the  result  of  the  prevailing  opinion. 

The  supreme  court  of  Wisconsin  took  a  position  even  more 
unfavorable  to  the  state  in  Appeal  of  Siesel  ^-  where  it  was  held  that 
where  a  resident  of  Pennsylvania,  who  owned  corporate  stock  which 
had  appreciated  in  her  hands,  gave  it  to  a  resident  of  Wisconsin, 
who  in  turn  promptly  sold  it,  the  profit  thus  derived  could  not  be 
taxed  by  Wisconsin,  on  the  ground  that  it  was  a  capital  asset  which 
had  appreciated  in  value  in  Pennsylvania.  So  the  answer  to  this 
particular  problem  is  still  quite  uncertain. 

On  the  other  hand,  as  has  already  been  pointed  out,  it  is  entirely 
certain  that  a  state  may  impose  a  tax  on  the  income  of  a  non-resi- 
dent derived  from  sources  within  the  state. ^^  Here  we  have  the  test 
of  situs  very  definitely  applied,  the  only  problem  being  the  ever- 
present  one  of  deciding  what  actually  is  the  situs  of  the  source  of 
income. 

In  this  connection  a  very  recent  New  York  case  is  of  interest. 
This  is  Whitney  v.  Graves.^'*'  It  held  that  a  resident  of  Massa- 
chusetts who  owned  a  New  York  Stock  Exchange  seat  would  be 
liable  for  New  York  income  tax  on  the  profit  made  by  selling  the 
seat.  The  Whitney  case  resembles  Pearson  v.  Lynch,^^  already  cited, 
in  being  a  short  and  non-lucid  opinion;  but  in  actual  results  as  to 
jurisdiction  to  tax,  it  fits  better  with  the  more  recent  court  of 
appeals  decision  in  the  Cohn  ^^  case. 

Before  leaving  this  subject,  a  word  must  be  said  with  respect  to 
trust  income.     The  federal  supreme  court  has  held  a  non-resident 

50  237  App.  Div.  763;  263  N.  Y.  Supp.  259  (1933),  afTd.,  263  X.  Y.  533; 
189  N.  E.  684  (1933)  ;  app.  dism.  293  U.  S.  52   (1934). 

51  271  N.  Y.  353;  3  N.  E.   (2d)   508  (1936). 
52259  X.  W.  839  (Wis.,  1935). 

^^  Shaffer  v.  Carter,  252  U.  S.  37  (1920);  Travis  v.  Yah-  etc.  Co.,  252 
U.  S.  60  (1920)  ;  Bass  etc.  Ltd.  v.  State  Tax  Commission,  supra,  note  42. 

54283  N.  Y.  Supp.  219  (Ajjp.  Div.  3rd  Dept.,  1935)  affd.  3  N.  E.  (2d) 
201  &  213   (1936). 

55  Supra,  note  50. 

■'''Supra,  note  51. 
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and  non-citizen  of  the  United  States  taxable  from  the  income  of 
securities  kept  in  the  United  States  and  alleged  (though  not  very 
conclusively  on  the  facts)  to  have  a  business  situs  here.^^  This 
doctrine  is  likely  to  stand,  especially  in  view  of  the  unwillingness  of 
the  court  to  restrict  the  federal  tax  jurisdiction  in  the  same  way 
that  it  does  that  of  the  states. ^^  But  in  the  older  case  of  Maguire  v. 
Trejry,^^  the  court  had  taken  the  position  that  a  beneficiary  of  a 
trust  living  in  Massachusetts,  could  be  taxed  by  that  state  on  income 
received  from  securities  held  by  a  Pennsylvania  trustee  in  that  state. 
The  result  is  unquestionably  sensible,  but  seems  to  rest  very  heavily 
upon  the  domicile  concept,  especially  as  it  would  clearly  give  rise 
to  multiple  taxation  if  Pennsylvania  should  tax  such  income  to  the 
trustee,  as  it  unquestionably  could.  It  is,  therefore,  not  surprising 
that  the  case  just  cited  has  been  discredited  by  the  supreme  court 
itself,  in  Senior  v.  Braden  ^'^  where  Mr.  Justice  McReynolds,  speak- 
ing for  the  majority,  pointed  out  that  the  Maguire  case  rests  largely 
upon  a  tolerance  for  multiple  taxation  then  felt  by  the  court  but 
which  has  now  wholly  disappeared.  Nevertheless,  the  economic 
soundness  of  the  result  in  that  case  is  cogent  argument  that  it  should 
and  very  possibly  will  survive. 

With  regard  to  income  taxes  then,  we  have  some  authorities  now 
in  good  standing,  though  perhaps  under  attack,  that  it  is  primarily 
upon  the  basis  of  domicile ;  that  is,  that  the  state  of  domicile  of 
the  recipient  of  income  may  tax  the  entire  income,  though  part  or 
all  of  it  was  derived  from  sources  outside  that  state.  On  the  other 
hand,  it  seems  entirely  certain  that  an  income  tax  may  be  imposed 
upon  non-residents,  on  the  basis  of  the  situs  of  the  source  of  the 
income ;  that  is  to  say,  that  income  derived  by  a  non-resident  from 
property  or  activities  within  the  state  may  be  taxed  by  that  state. 
Obviously  these  two  doctrines,  taken  together,  result  in  the  possi- 
bility of  multiple  taxation,  and  it  is,  therefore,  possible  that  the 
ultimate  result  will  be  that  the  domiciliary  state  can  tax  income  of 
its  residents  only  to  the  extent  derived  from  within  the  state  or  at 
least  to  the  extent  not  taxable  by  some  other  state  on  the  situs  basis. 
On  the  other  hand,  multiple  income  taxation  may  possibly  be  re- 
garded as  economically  less  undesirable  than  other  sorts  of  multiple 
taxation.  This  argument  is  especially  cogent  in  connection  with 
trust  income,  though  it  may  be  attacked  on  the  theory  that  multiple 
income  taxation,  being  annually  recurring,  is  as  burdensome  as  mul- 
tiple property  taxation  and  more  so  than  multiple  inheritance  or 
estate  taxation.  The  solution  is  not  clear.  It  is  in  the  hands  of 
the  gods,  who  are  the  federal  supreme  court. 

^'  De  Gaiiay  v.  Lcderer,  250  U.  S.  376   (1919). 
^^  Cf.  Burnet  v.  Brooks,  supra,  note  27. 
=^"253  U.  S.  12  (1920). 
^^  Supra,  note    13. 
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It  is  believed  that  it  has  been  demonstrated  that  if  lawyers  and 
courts  have  over-simplified  this  problem  of  jurisdiction  to  tax,  they 
have  still  not  made  it  precisely  childish  in  its  simplicity.  We  have 
personal  tax  jurisdiction,  usually  on  the  basis  of  domicile,  but  some- 
times influenced  by  situs.  Regarding  real  property  taxation — here 
we  have  approximated  actual  simplicity — jurisdiction  to  tax  is  on 
the  basis  of  situs.  Tangible  personal  property  is  also  to  be  taxed 
on  the  basis  of  situs,  unless  it  appears  that  it  does  not  liave  any 
permanent  situs,  when  we  fall  back  on  domicile,  for  lack  of  any- 
thing better.  Intangibles  usually  have  no  situs,  and  the  courts  have 
largely  given  up  as  a  bad  job,  an  attempt  to  conjure  up  one  for 
taxation  purposes.  Therefore,  they  again  fall  back  on  domicile. 
But  some  intangibles  do  have  a  situs  of  a  sort,  and  in  such  cases 
the  jurisdiction  of  such  situs  is  still  permitted  to  impose  a  property 
tax  upon  them,  with  the  probable,  though  not  certain,  result  that  the 
jurisdiction  of  domicile  of  the  owner  is  precluded  from  taxing  the 
same  intangible  property. 

As  to  excise  taxes,  we  have  the  jurisdictional  test  of  situs  of  the 
act  which  is  the  subject  of  the  tax.  This  is  confusing  in  fact,  though 
not  in  legal  theor}'.  The  only  exception  is  with  regard  to  inherit- 
ance and  estate  taxes,  where  the  concepts  of  property  tax  jurisdic- 
tion have  apparently  been  taken  over  bodily. 

And  for  income  taxes,  we  have  both  bases  now  in  good  standing. 
That  is,  we  have  good  authority  that  the  state  of  domicile  has  power 
to  tax  the  entire  income  from  whatever  source  derived;  we  also  have 
the  clear  rule  that  the  state  of  situs  of  the  property  or  activities  from 
which  income  is  derived  by  non-residents,  can  tax  the  income  so 
derived.  There  is  nothing  necessarily  inconsistent  or  even  demon- 
strably undesirable  in  these  two  doctrines ;  but  since  they  do  un- 
questionably lead  to  multiple  taxation,  it  is  possible  that  the  broad 
power  of  the  domiciliary  state  will  be  somewhat  reduced. 

Everyone  knows  that  the  whole  subject  of  taxation  is  moving 
rapidly  in  these  days.  The  subject  of  jurisdiction  to  tax  is  certainly 
moving  as  fast  as  any  part  of  it.  Many  of  the  rather  tenuous  con- 
clusions here  stated  w^ould  have  probably  been  regarded  as  utterly 
absurd  less  than  a  decade  ago.  During  that  period,  the  battle  has 
been  raging.  On  some  parts  of  tlie  front,  domicile  has  won  a  reason- 
ably clear  victory  and  on  others  situs  has  prevailed.  Both,  therefore, 
seem  likely  to  continue  to  govern  as  to  certain  sorts  of  taxes,  under 
certain  conditions.  But  there  are  many  segments  where  the  battle 
is  still  undecided  and  where,  therefore,  only  a  proper  caution  will 
save  one  from  being  severely  wounded.  It  is  hoped,  though  without 
much  confidence,  that  such  caution  has  been  evidenced  in  this  paper. 

Ch.mrman  Ellsworth  :  As  a  fellow  citizen  of  tlie  next  speaker, 
I  feel  that  I  can  say  that  tlie  State  of  California  is  deeply  indebted 
to  the  contribution  that  Professor  Roger  J.  Traynor  has  made  during 
the  decade  just   passed.     I   recall   that  yesterday  an   announcement 
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was  made  regarding  a  meeting-  of  those  who  were  concerned  in  the 
bank  tax  problem  Those  of  you  who  attended  the  Seattle  meeting 
in  1928  will  recall  that  at  that  time,  under  the  leadership  of  former 
senator  Sullivan  of  Minnesota,  there  was  formed  an  organiza- 
tion, nation-wide,  to  sponsor  legislation  which  would  result  in  an 
amendment  to  Section  5219  of  the  Revised  Statutes.  About  that 
time  a  series  of  articles  came  out  in  the  California  Law  Review, 
written  by  our  next  speaker.  Those  of  you  who  read  them  will  I 
think,  agree  with  me  that  they  were  elucidating  and  thorough  and 
scholarly.  Since  that  time  Mr.  Traynor  has  been  very  active  in  our 
state  and  has  played  an  important  role  in  drafting  important  tax  laws. 
He  has  served  in  administrative  capacities  and  in  legal  advisory 
capacities  to  our  administrative  bodies.  He  is  on  the  staff  of  our 
state  university.  He  conducts  classes  in  taxation  there.  It  is  my 
privilege  to  introduce  him  at  this  time,  and  he  will  discuss  the  subject 
of  "  Taxation  of  Trust  Income  Under  State  Personal  Income  Tax 
Laws  " — Professor  Traynor. 

STATE  TAXATION  OF  TRUST  INXOME 

ROGER  J.  TRAYNOR 
School  of  Law,  University  of  California 

Trusts  have  long  constituted  a  major  problem  in  inheritance,  estate 
and  federal  income  taxation,  but  they  seem  destined  to  raise  even 
more  perplexing  questions  in  the  rapidly  developing  field  of  state 
income  taxation.  All  the  possible  combinations  of  the  domiciles  of 
parties  to  the  trust,  the  situs  of  the  trust  res,  and  the  interests  therein 
of  the  various  parties  raise  problems  of  jurisdiction  and  multiple 
taxation  which  the  states  must  somehow  solve,  if  they  are  to  reach 
trust  income  effectively.^     Theoretically  they  should  reach  it  to  the 

^  The  nature  and  location  of  the  trust  7-es  may  vary  as  follows: 

(i)    The  trust  res  may  consist  of  real  property  or  of  tangible  personal 
property  permanently  located 

(a)  in  the   taxing  state, 

(b)  outside  the  taxing  state. 

(2)    The   trust  res  may  consist  of  intangible  personal  property: 

(a)  Having  a  business  situs  in  tlie  taxing  state ; 

(b)  Having  a  business  situs  outside  the  taxing  state; 

(c)  Consisting  of  claims  against  residents  or  corporations   of 
the  taxing  state ; 

(d)  Consisting    of    claims    against   nonresidents    of    the    taxing 
state  and  foreign  corporations. 

The  domicile  of  the  parties  may  vary  as  follows  : 

(i)    All  parties  may  be  domiciled  in  the  taxing  state. 

(2)  None  of  the  parties  may  be  domiciled  in  the  taxing  state. 

(3)  The  settlor  may  be  domiciled  or  may  have  died  domiciled  in  the 
taxing  state. 

(4)  One  or  more  of  the  trustees  may  be  domiciled  in  the  taxing  state. 

(5)  One  or  more  of  the  beneficiaries  may  be  domiciled  in  the  taxing 
state. 
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same  extent  as  any  other  income.  The  difficuhy  lies  in  determining 
where  the  income  should  be  taxed,  when  the  trust  itself  involves  the 
jurisdiction  of  several  states,  and  how  far  jurisdiction  should  be 
adapted  to  considerations  of  policy.  If  the  literal  exercise  of  their 
full  jurisdiction  would  serve  only  to  drive  certain  trust  income 
beyond  their  borders,  states  might  voluntarily  restrict  the  tax  to 
income  which  could  not  so  escape.  They  would  be  under  pressure 
to  make  such  compromises,  so  long  as  certain  states  exist  with  either 
no  income  taxes  or  taxes  at  attractively  low  rates. 

There  is  not  only  great  variation  among  the  states  as  to  such 
policy,  however,  but  much  uncertainty  with  regard  to  the  more  im- 
mediate problem  of  jurisdiction.  Shaffer  v.  Carter,-  upholding  the 
jurisdiction  of  the  state  to  tax  a  nonresident's  income  from  local 
property  and  business,  and  Lawrence  v.  State  Tax  Commission,^ 
upholding  the  jurisdiction  of  a  state  to  tax  a  resident's  income  from 
activities  in  another  state,  might  normally  stand  for  parallel  and  not 
alternative  propositions.  Under  both  rules,  the  state  of  the  income's 
origin  and  the  state  of  the  recipient's  domicile  might  simultaneously 
have  jurisdiction  to  tax  the  same  income.  The  court's  recent  stand 
against  multiple  taxation  of  intangibles,  however,  suggests  that  it 
might  also  prevent  multiple  state  taxation  of  income,  and  the  juris- 
dictional problem  therefor  must  remain  unsettled  until  the  supreme 
court  is  called  upon  to  declare  its  position  in  this  regard.  Mean- 
while states  must  somehow  cope  with  the  problem,  despite  the  un- 
certainty resulting  from  the  possible  analogies  of  the  inheritance  and 
property  tax  cases.* 

They  can  find  equally  persuasive  practical  arguments  to  follow 
Shaffer  v.  Carter,  Lawrence  v.  State  Tax  Commission  or  both. 
Shaffer  v.  Carter  rests  the  state's  jurisdiction  to  tax  income  squarely 
upon  the  protection  which  it  accords  its  production,  and  enables  the 
state  to  tax  equally  residents  and  non-residents  on  all  of  their  income 
derived  within  its  limits.''    Lawrence  v.  State  Tax  Commission  pre- 

-  (1920)  252  U.  S.  37.  See  also  Travis  v.  Yale  and  7  0701  e  Mfg.  Co. 
(1920)  252  0.  S.  60.  People  ex  rel.  Stafford  v.  Travis  (1921)  231  N.  Y. 
339,   132  N.  E.  109. 

3  (1932)   286  U.  S.  276. 

*  Farmers  Loan  &=  Trust  Co.  v.  Minnesota  (1930)  280  U.  S.  204;  Baldwin 
V.  Missouri  (1930)  281  U.  S.  586;  First  Nat.  Bank  v.  Me.  (1932)  284  U.  S. 
312;   Union  Refrigerator  Transit  Co.  v.  Kentucky  (1905)    199  U.  S.   194. 

5  Certainly  the  reasoning  of  Shaffer  v.  Carter  carries  conviction  :  "  That 
the  state  from  whose  laws  property  and  business  and  industry  derive  the 
protection  and  security  without  which  production  and  gainful  occupation 
would  be  impossible,  is  debarred  from  exacting  a  share  of  those  gains  in 
the  form  of  income  taxes  for  the  support  of  the  government,  is  a  proposi- 
tion so  wholly  inconsistent  with  fundamental  principles  as  to  be  refuted  by 
its  mere  statement.  That  it  may  tax  the  land  but  not  the  crop,  the  tree 
but  not  the  fruit,  the  mine  or  well  but  not  the  product,  the  business  but 
not  the  profit  derived  from  it,  is  wholly  inadmissible."     257  U.  S.  37,  50. 
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sents  the  complement  of  this  reasoning.®  If  a  state  can  tax  all  of 
the  income,  including  that  of  non-residents,  from  economic  activities 
which  it  protects  in  the  production  of  that  income  within  its  borders, 
it  can,  with  equal  propriety,  tax  all  of  the  income,  including  that 
derived  from  extraterritorial  sources,  of  residents  within  its  borders, 
whom  it  protects  in  the  receipt  and  enjoyment  of  that  income. 

The  rule  of  Shaffer  v.  Carter  would  avoid  discrimination  with 
regard  to  all  income  produced  within  the  state  but  the  ta.x  would 
bear  no  relation  to  the  taxpayers'  total  net  income.^  They  would 
frequently  pay  taxes  at  lower  rates  than  if  their  total  aggregate 
gains  and  allowable  deductions  had  entered  into  the  determination 
of  the  rate ;  they  would  sometimes  pay  at  higher  rates ;  and  occasion- 
ally they  would  pay  taxes,  even  though  they  had  actually  suffered  a 
net  loss.  The  rule  of  Lawrence  v.  State  Tax  Commission  would 
avoid  discrimination  with  regard  to  all  residents  of  the  state,  by 
allowing  a  tax  on  their  total  net  income  regardless  of  whether  its 
source  were  local  or  extraterritorial.  Such  a  tax,  however,  by  not 
reaching  any  local  income  received  by  nonresidents,  would  discrimi- 
nate against  the  local  income  of  residents. 

If  an  income  tax  is  to  reach  all  the  income  which  the  state  pro- 
tects, and  at  the  same  time,  to  measure  so  far  as  possible  ability  to 
pay,  it  would  seem  proper  for  a  state  to  reach,  not  only  all  income, 
including  that  from  extraterritorial  sources  of  residents,  but  all  local 
income  of  nonresidents.  It  could  thus  protect  the  local  income  of 
its  residents  from  discrimination,  and  at  the  same  time  forestall  any 
objectionable  multiple  taxation  of  nonresidents,  by  allowing  them 
credits,  in  the  event  of  a  tax  on  local  income  imposed  at  their 
domiciles.^ 

So  long  as  it  thus  followed  the  rules  of  both  Shaffer  v.  Carter  and 
Lawrence  v.  State  Tax  Commission,  without  invoking  discriminatory 
multiple  taxation,  there  would  be  no  necessity  for  limiting  it  to 
either  rule. 

^  In  the  words  of  Mr.  Justice  Stone,  ".  .  .  The  tax,  which  is  apportioned 
to  the  ability  of  the  taxpayer  to  bear  it,  is  founded  upon  the  protection 
afforded  to  the  recipient  of  the  income  by  the  state,  in  his  person,  in  his 
right  to  receive  the  income,  and  in  his  enjoyment  of  it  when  received. 
These  are  rights  and  privileges  incident  to  his  domicile  in  the  state  and  to 
them  the  economic  interest  realized  by  the  receipt  of  income  or  represented 
by  the  power  to  control  it,  bears  a  direct  legal  relationship."  286  U.  S. 
276,  281. 

^  It  may  be  possible  under  the  authority  of  Maxwell  v.  Bughee  (1919) 
250  U.  S.  525,  to  take  into  consideration  income  attributable  to  sources 
outside  the  state  for  the  purpose  of  determining  the  graduated  rates  appli- 
cable to  the  income  from  sources  in  the  state.  See  Lowndes,  "  Rate  and 
Measure  in  Jurisdiction  to  Tax"  (1926)  49  Harvard  Law  Rev.  756. 

8  This  would  not  prevent  taxation  of  a  nonresident  who  pays  no  taxes  at 
his  domicile  when,  because  of  losses  and  other  allowable  deductions,  he  has 
no  actual  net  income. 
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Pending  the  settlement  of  this  general  jurisdictional  question,  the 
numerous  questions  peculiar  to  trust  income  compel  immediate  con- 
sideration. The  complexity  of  the  trust  itself  or  of  the  relations  of 
the  parties  thereto,  complicates,  but  does  not  change,  the  funda- 
mental nature  of  the  income  therefrom.  It  should  not,  therefore, 
obscure  the  claims  of  a  state  to  tax  that  income,  so  far  as  possible, 
as  it  would  in  the  absence  of  a  trust.  Trust  income  requires  pro- 
tection in  its  production,  receipt  and  enjoyment,  to  the  same  extent 
as  other  income;  it  measures  in  like  manner  ability  to  pay,  and, 
should  therefore  be  taxed,  so  far  as  possible,  upon  the  same  basis. 
If  the  obstacles  interposed  by  the  trust  device  are  to  be  circumvented, 
jurisdiction  to  tax  should  be  found  wherever  substantial  claims  to 
tax  are  reinforced  by  effective  power  to  compel  payment. 

Certain  trusts  would  present  fewer  difficulties  than  others.  Thus, 
under  the  rule  of  Shaffer  v.  Carter,  income  from  trusts  of  real  or 
tangible  personal  property  permanently  located  in  the  taxing  state 
could  be  taxed,  irrespective  of  whether  accumulated  or  distributed, 
and  regardless  of  the  domicile  of  the  parties.  It  would  seem  equally 
taxable  under  the  rule  of  Lawrence  v.  State  Tax  Commission,  even 
if  that  property  were  permanently  located  outside  the  taxing  state,^ 
when  the  beneficiary  is  a  resident.  While  this  case  involved  income 
from  activities  in  another  state  it  could  equally  well  apply  to  income 

^  Taxability  of  the  income  would  not  be  governed  by  Senior  v.  Braden, 
which  involved  property  taxation.  While  the  tax  was  here  computed  on  the 
basis  of  income  yield,  against  the  interests  of  a  resident  beneficiary  in  trusts 
of  real  property  in  another  state,  the  court  proceeded  directly  upon  the 
assumption  that  the  beneficiary's  interest  constituted  an  interest  in  land 
and  held  that  the  tax  was  on  property  beyond  the  jurisdiction  of  the  state. 
Some  confusion  has  arisen  because  the  court  saw  fit  to  question  the  grounds 
of  Maguire  v.  Trejry.  It  stated:  "■  Magiiire  v.  Trefry,  253  U.  S.  12,  .  .  . 
much  relied  upon  by  appellees,  does  not  support  their  position.  There  the 
Massachusetts  statute  undertook  to  tax  incomes;  the  securities  (personalty) 
from  which  the  income  arose  were  held  in  trust  at  Philadelphia ;  income 
from  securities  taxable  directly  to  the  trustee  was  not  within  the  statute. 
The  opinion  accepted  and  followed  the  doctrine  of  Blackstone  v.  Miller, 
188  U.  S.  189,  .  .  .  and  Fidelity  &  Columbia  Trust  Co.  v.  Louisville,  245 
U.  S.  54,  .  .  .  Those  cases  were  disapproved  by  Farmers'  Loan  &"  Trust 
Co.  v.  Minnesota,  280  U.  S.  204,  .  .  .  They  are  not  in  harmony  with  Safe 
Deposit  df  Trust  Co.  v.  Virginia,  280  U.  S.  83  .  .  .  and  views  now  accepted 
here  in  respect  of  double  taxation."     Senior  v.  Braden,  295  U.  S.  422,  430. 

While  the  court  in  Maguire  v.  Trefry  clearly  regarded  the  tax  as  on 
income,  it  sustained  it,  upon  the  doctrine  that  the  beneficiary  had  a  prop- 
erty right,  taxable  at  his  domicile,  separate  from  that  of  the  trustee.  The 
court  in  Senior  v.  Braden,  while  discrediting  the  property  tax  doctrines  on 
which  the  tax  in  Maguire  v.  Trefry  rested,  nevertheless  distinguished  it  as 
an  income  tax.  By  not  repudiating  the  holding  in  Maguire  v.  Trefry, 
however,  and  in  fact  impliedly  sustaining  it,  as  well  as  by  its  own  holding, 
Senior  v.  Braden  supports  only  the  proposition  that  the  state  of  domicile 
of  the  beneficiary  cannot  impose  a  property  tax  on  his  interest  in  a  trust, 
when  the  trust  res  consists  of  real  property  in  another  state,  or  of  intan- 
gibles taxable  to  nonresident  trustees.  This  case  therefore  does  not  affect 
the  scope  of  Latvrence  v.  State  Tax  Commission. 
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from  land  in  another  state,  since  as  a  matter  of  due  process  of  law, 
the  activities  ^^  like  the  land,  are  beyond  the  taxing  jurisdiction  of 
the  state  of  domicile.^ ^  The  trust  income  from  land  of  a  resident 
beneficiary  would  accordingly  be  taxable,  regardless  of  whether  his 
interest  were  considered  as  an  intangible  claim  against  the  trustee, 
or,  as  in  Senior  v.  Braden,  an  interest  in  the  land  itself.  If,  however, 
Lawrence  v.  State  Tax  Commission  were  overruled,  then  Senior  v. 
Bradcn's  interpretation  of  the  resident  beneficiary's  interest  would 
seem  to  foreclose  the  taxation  of  any  income  from  that  interest  by 
the  state  of  his  domicile,  when  the  land  is  in  another  state. 

The  greatest  difficulty  arises  when  the  trust  consists  of  intangibles 
and  the  various  parties  are  domiciled  in  different  states.  If  juris- 
diction to  tax  income  were  made  dependent  upon  jurisdiction  to  tax 
the  property  from  which  derived,  trust  income  from  intangibles 
would,  under  the  rule  of  Safe  Deposit  and  Trust  Co.  v.  Virginia,'^- 
probably  be  taxable  only  at  the  domicile  of  the  trustees.  Such  a  tax, 
however,  would  automatically  defeat  its  own  purposes,  since  reliable 
trustees  could  always  be  found  in  any  state,  by  driving  trust  income 
into  those  states  having  either  no  income  taxes  or  taxes  at  advan- 
tageous rates.  By  the  very  exercise  of  its  jurisdiction,  therefore,  a 
state  would  deprive  itself  of  trust  business,  so  that  recourse  to  such 
jurisdiction  would  be  not  only  futile  but  harmful. '^  These  practical 
considerations  would,  by  obstructing  the  state's  jurisdiction,  enable 
a  substantial  amount  of  trust  income  from  intangibles  to  escape  tax- 
ation altogether.     If  a  tax  is  efifectively  to  reach  such  income,  and 

^•^  See  Compania  de   Tabacos  v.  Collector   (1927)    275   U.  S.  87. 

^^  The  precise  question  should  soon  be  presented  to  the  United  States 
Supreme  Court.  See  People  v.  Graves  (1936)  3  N.  E.  2d  508,  reversing 
Pearson  v.  Lynch  (1933)  263  \.  Y.  Supp.  259,  alT'd  (1933)  189  X.  E.  684, 
dismissed  for  lack  of  a  federal  question  in  (1934)  293  U.  S.  52.  See  also 
State  ex  ret.  Mariner  v.  Hampel  (1920)    172  Wis.  67,  17S  X.  W.  244. 

12  (1929)  280  U.  S.  83.  In  Hill  V.  Carter  (1931)  47  F.  (2d)  869,  the 
income  received  by  a  resident  beneficiary  was  held  not  taxable  by  Hawaii, 
under  its  act  which  taxed  only  income  from  property  and  business  in  the 
territory.  The  securities  from  which  the  income  was  derived  were  regarded 
by  the  court  as  being  property  in  Xew  York,  by  virtue  of  the  control  exer- 
cised over  them  there  by  the  attorney-agent  of  the  beneficiary. 

^2  Jurisdiction  to  tax  would  be  equally  ineffectual  if  it  were  limited  to 
trust  income  derived  as  dividends  or  interest  from  domestic  corporations 
and  residents,  for  the  immediate  result  would  be  to  discourage  incorporation 
or  investment  in  the  state,  particularly  with  regard  to  such  readily  movable 
resources  as  bank  deposits.  See  Nossaman,  "  State  Taxation  of  Income  " 
(1936)  24  Calif.  Law  Rev.  524,  541,  for  discussion  of  the  federal  rule 
exempting  income  received  by  a  domestic  trustee  derived  from  foreign 
securities  and  currently  distributable  to  nonresident  beneficiaries.  Similarly, 
a  jurisdiction  to  tax  based  on  jurisdiction  over  the  property  or  business 
yielding  the  funds  from  which  the  interest  and  dividends  are  paid  would 
encounter  insuperable  administrative  difiiculties  in  allocating  each  dividend 
and  interest  payment  to  its  proper  source,  when  derived  from  both  domestic 
and  foreign  sources. 
11 
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thereby  the  recipient's  ability  to  pay,  it  must  be  imposed  at  the  domi- 
cile of  the  beneficiary  ^*  when  the  income  is  currently  distributable. 

The  situation  is  more  complicated  when  the  income  is  accumu- 
lated. When  accumulated  for  known  beneficiaries  who  are  granted 
power  by  the  trust  instrument  to  terminate  the  trust  or  who  can 
unite  to  terminate  it/^  taxation  to  them  seems  proper,  since  they 
can  at  their  own  will  enjoy  the  income,  just  as  if  it  were  distributable. 
In  every  other  case,  however,  taxation  to  them  seems  unjustified, 
since  their  enjoyment  of  the  income  is  entirely  hypothetical.  Tax- 
ation to  the  beneficiary  is  in  any  event  impossible  when  the  income 
is  accumulated  for  unborn  or  unascertained  persons.  Taxation  to 
known  beneficiaries  would  be  neither  just  nor  practicable,  since  they 
might  never  live  to  enjoy  the  income,  and  during  the  period  of 
accumulation  they  might  have  no  funds  with  which  to  pay  the  tax. 
The  difficulty  could  not  be  solved  by  taxing  them  only  if  and  when 
they  finally  received  the  income.  Such  a  tax  would  be  on  a  lump 
sum,  representing  the  difference  between  accumulated  income  and 
losses,  at  graduated  rates  determined  by  the  amount  of  accumulation, 
which  would  vary  as  income  tax  rates  on  an  annual  basis  could  not. 
The  possibility  of  taxing  the  income  to  the  settlor  would  likewise 
seem  eliminated  ^®  not  merely  by  constitutional  objections  but  also 
by  the  fatal  practical  objection  that  the  settlor  might  die  while  the 
income  was  being  accumulated. 

The  apparent  alternative  is  to  tax  accumulated  income  from  in- 
tangibles to  the  trustee  whom  the  settlor  vests  with  legal  ownership 
during  the  period  of  accumulation.  The  taxation  of  trustees  at  their 
own  domiciles,  however,  would  meet  the  familiar  objection  that 
settlors  would  select  trustees  in  states  having  either  no  income  tax 
or  a  tax  at  advantageous  rates.  The  state  of  either  the  settlor's 
or  the  beneficiary's  domicile  would  likewise  have  difficulty  in  collect- 
ing a  tax  from  a  non-resident  trustee  on  income  which  was  neither 
produced,  received  nor  enjoyed  within  its  borders  during  the  period 
of  accumulation,  particularly  if  the  trustee  never  came  into  the  state 
and  the  trust  property  could  not  be  reached  there. 

The  state  of  the  settlor's  domicile  might  enforce  payment  in  the 
case  of  a  testamentary  trust,  under  the  well-established  rule  that 
the  validity  of  the  trust,  as  well  as  of  the  will  is  dependent  upon 
and  administered  according  to  the  law  of  the  testator's  domicile.'^ 
The  interpretation,  control,  and  enforcement  of  the  trust  are  here 

1^  See  Ross  v.  McCabe  (T933)  Tenn.,  61  S.  W.  (2d)  479.  See  also 
Tirrell  v.  Comm'r  (1934)    Mass.,   192  N.   E.  77. 

15  See   Bogert,   Trust  and   Trustees,  vol.  4,  sees.   1001-1002. 

1*  Assuming  of  course  an  irrevocable  trust  not  for  the  benefit  of  tlie 
settlor. 

17  Whitney  v.  Dodge  (1894)  105  ^"al-  192,  36  Pac.  636;  Fellows  v.  Miner 
(1876)  119  Mass.  541;  Cross  v.  United  States  Trust  Co.  (1892)  131  N.  Y. 
330,  30  N.  E.  125;  Swetland  v.  Swetland  (1930)  105  N.  J.  Eq.  608,  149 
Atl.  50. 
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all  vested  in  the  courts  of  the  testator's  domicile.  As  a  matter  of 
fact  in  Hittchiiis  v.  Coiiunissioiicr,^^  the  Massachusetts  court  denied 
jurisdiction  to  its  own  state  to  tax  income  accumulated  for  tlie  bene- 
fit of  unborn  or  unascertained  persons,  to  Alassacliusetts  trustees,  on 
the  ground  that  the  state  of  the  settlor's  domicile  established  the  situs 
of  the  trust  funds  in  that  state  for  purposes  of  taxation.''-*  Inter- 
vivos  trusts,  however,  present  more  serious  obstacles.  It  would  be 
of  doubtful  constitutionality  for  the  state  of  the  settlor's  domicile 
to  enforce  collection  by  retjuiring  at  least  one  resident  trustee,  pro- 
hibiting the  transfer  of  intangibles  altogether  to  non-resident 
trustees,  or  permitting  the  transfer,  only  upon  condition  that  the 
trustees  assume  responsibility  for  the  tax  and  post  a  bond  to  secure 
it.^°  Even  if  these  conditions  could  be  imposed,  their  continuation 
would  be  questionable,  whenever  the  settlor  moved  to  another  state. 
Nevertheless  such  states  could  find  much  justification  for  making 
every  attempt  to  enforce  payment  of  a  tax  by  the  trustee.  If  there 
were  no  trust  and  the  property  were  given  away  outright,  the  income 
therefrom  could  be  taxed  to  the  donee  by  the  state  of  his  domicile, 
a  situation  comparable  to  a  trust  where  the  income  is  currently 
distributable.  If  the  property  were  retained  by  the  erstwhile  settlor, 
however,  the  income  would  be  taxable  to  him,  even  if  he  were  to 
accumulate  it  for  the  sole  purpose  of  giving  it  away,  a  situation 
comparable  to  a  trust  where  the  income  is  accumulated.  In  the  case 
of  a  trust  to  accomplish  the  same  purpose,  but  so  designed,  that 
neither  the  settlor  nor  the  beneficiary  could  be  taxed  effectively  on 
the  income  as  it  accumulated,  the  settlor's  state  must  find  some  way 
of  taxing  such  income,  if  it  is  not  to  escape  taxation  altogether. 

In  the  case  of  revocable  trusts,  the  settlor  retains  control  over  the 
income  until  its  distribution,  regardless  of  whether  or  not  he  revokes 
the  trust  or  allows  the  income  to  go  to  the  beneficiary.     His  tax- 

^'^(1930)  272  Mass.  422,  172  N.  E.  605,  noted  (1931)  44  Harvard  Law- 
Rev.  475,  (1930),  79  U.  of  Pa.  Law  Rev.  219.  See  Brewster  v.  Commis- 
sioner (1925)  251  Mass.  49,  146  N.  E.  259;  Bank  of  Commerce  &  Trust 
Co.  (1932)  Tenn.,  51  S.  W.  (2d)  850.  See  also,  Thomas  Estate  (1920) 
145  Minn.  412,  177  N.  W.  638,  (inheritance  tax  case)  overruled  in  Baker  v. 
State  (1932)  186  Minn.  160,  242  N.  W.  697  on  basis  of  First  National 
Bank  of  Boston  v.  Maine   (1932)    284   U.  S.  313. 

'^  Cf.  Bayfield  v.  Pishon,  which  denied  jurisdiction  to  the  state  of  the  tes- 
tator's domicile,  but  which  involved,  not  income  accumulated  by  the  trustee, 
but  income  distributed  to  nonresident  beneficiaries.  Cf.  also  Harvard  Trust 
Co.  v.  Commissioner  (1933)  284  Mass.  225,  187  N.  E.  596,  which  granted 
jurisdiction  to  the  state  of  the  trustee's  domicile  to  tax  as  income,  capital 
fjains  from  the  sale  of  corpus,  held  for  unascertained  remaindermen.  Here 
the  court  observed  that  the  state  of  the  settlor's  domicile  had  not,  as  it  could 
have  done,  established  the  situs  of  the  trust  within  its  borders  for  taxation 
purposes.     See  also  Welch  v.  Boston   (1915)   221  Mass.  155,  109  N.  E.  174. 

-0  See  .Allgeyer  v.  Louisiana  (1897)  165  U.  S.  578;  St.  Louis  Cotton 
Compress  Co.  v.  Arkansas  (1922)  260  U.  S.  346;  Compania  de  Tabacos  v. 
Collector  (1927)   275  U.  S.  87;  Colgate  v.  Harvey  (1936)   56  Sup.  Ct.  2.!;2. 
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ability  under  the  federal  income  tax  act  is  sustained  in  Corliss  v. 
BozL'crs-^  on  the  grounds  that: 

"  The  income  that  is  subject  to  a  man's  unfettered  command 
and  that  he  is  free  to  enjoy  at  his  own  option  may  be  taxed  as 
his  income  whether  he  sees  fit  to  enjoy  it  or  not." 

By  thus  reaching  in  a  lump  sum  items  of  income  which  otherwise 
would  be  taxable  separately,  the  Federal  Government  reaches  the 
maximum  revenue  and  at  the  same  time  discourages  the  use  of  a 
trust  merely  to  avoid  the  higher  brackets  by  splitting  up  large  in- 
comes. Under  similar  circumstances,  a  state  could  tax  the  resident 
settlor  of  a  revocable  trust  upon  income  which  "  he  is  free  to  enjoy 
at  his  own  option."  It  would  thus  succeed,  however,  only  in  pre- 
venting tax  avoidance  by  resident  settlors  creating  trusts  for  the 
benefit  of  non-resident  beneficiaries,  and  meanwhile  would  deprive 
itself  of  the  tax  on  all  income  received  by  resident  beneficiaries  -'' 
from  revocable  trusts  created  by  non-resident  settlors.  If  it  is  to 
prevent  avoidance  of  the  tax  by  the  resident  settlor  who  is  free  to 
enjoy  the  income  himself,  and  at  the  same  time  compel  the  payment 
of  the  tax  by  resident  beneficiaries  actually  enjoying  income  from 
their  equitable  interests  in  revocable  trusts  created  by  non-resident 
settlors,  it  must  make  the  income  taxable  to  the  resident  settlor  in 
the  one  case  and  to  the  resident  beneficiaries  in  the  other.  This 
would  involve  no  real  discrimination  against  resident  beneficiaries 
of  trusts  created  by  non-resident  settlors,  since  the  income  enjoyed 
by  the  beneficiaries  of  trusts  created  by  resident  settlors  would  have 
been  taxed  to  the  settlors.  In  a  comparable  situation  in  Colgate  v. 
Harvey  ^^  the  court  sustained  a  tax  on  income  in  the  form  of  divi- 
dends from  foreign  corporations  on  the  ground  that  income  in  the 
form  of  dividends  from  domestic  corporations  was  already  reached 
by  a  tax  on  the  domestic  corporations.  Any  objection  to  variations 
in  rates  would  seem  to  be  answered  by  the  statement  in  that  case 
that  "  there  is  nothing  in  the  equality  clause  of  the  constitution  which 
requires  that  the  two  sums  shall  be  mathematically  equivalent."  A 
state  could  also  avoid  the  possible  objection  of  multiple  taxation  in 
making  income  taxable  to  two  parties  to  a  revocable  trust,  by  allow- 
ing a  credit  to  the  resident  beneficiary  for  the  amount  of  tax  on 
his  income  paid  by  the  non-resident  settlor. 

It  is  true  that  such  a  method  of  taxing  income  from  revocable 
trusts  would  be  based  in  part  on  the  settlor's  right  to  enjoy  the 
income  and  in  part  on  the  beneficiary's  enjoyment  of  the  income. 
But  such  a  trust  is  itself  unique  in  providing  for  the  enjoyment  of 
income  by  the  beneficiary  and  at  the  same  time  reserving  the  right 

21  (1930)  281  U.  S.  376. 

2^  See  People  v.  Wells  (1907)  103  X.  V.  S.  874,  afT'd  (1908)  192  X.  Y. 
552,  85  N.  E.  1114. 

23  (1936)   56  Sup.  Ct.  252. 
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of  enjoyment  to  the  settlor,  through  the  power  of  revocation.  It 
would  seem  legitimate  for  a  state  which  has  a  claim  to  tax  all  of 
the  income  whose  receipt  and  enjoyment  it  protects,  to  tax  such 
income  from  revocable  trusts  to  resident  settlors  who  control  the 
income  and  to  resident  beneficiaries  whenever  they  receive  and 
enjoy  it. 

When  the  income  from  revocable  trusts  of  intangibles  is  accumu- 
lated and  therefore  as  much  at  the  disposition  of  the  settlor  during 
the  whole  period  of  accumulation  as  if  no  trust  existed,  it  should 
be  taxed  to  him  throughout  that  period  as  if  no  trust  existed.  There 
would  otherwise  result  wholesale  evasion  of  the  tax  through  the 
creation  of  such  trusts  with  non-resident  trustees.  The  settlor's 
control  of  the  income  would  include  the  right  to  receive  it  at  any 
time  while  he  accumulated  it  meanwhile,  for  his  own  purposes.  The 
mere  avoidance  of  technical  receipt  of  the  income  would  no  more 
deprive  the  settlor  of  its  use  than  if  he  had  chosen  some  other  way 
of  saving  it  and  should  no  more  enable  him  to  avoid  the  tax  thereon. 
It  would  indeed  be  a  very  simple  device  in  comparison  with  the 
accumulation  of  corporate  surpluses  and  the  creation  of  personal 
holding  companies  for  an  immeasurably  great  amount  of  tax 
avoidance. 

If  the  settlor  should  be  taxable  on  the  income  from  a  revocable 
trust,  even  though  he  were  never  to  use  it  himself,  he  should  cer- 
tainly be  taxable  on  income  from  a  trust  for  his  benefit.  In  the 
first  instance,  he  retains  a  control  which  he  may  never  exercise ;  in 
the  second,  he  relinquishes  control,  only  to  insure  the  fulfillment  of 
his  own  purposes,  thereby  enjoying  the  income  to  the  same  extent 
as  if  not  derived  from  a  trust.  The  doubt  arises  not  over  the  tax- 
ability of  the  settlor  but  over  what  constitutes  a  benefit  to  him. 
Under  the  federal  act,  a  debtor  is  regarded  as  receiving  income, 
when  his  legal  obligation  is  discharged  by  a  third  person,-*  the  court 
holding  the  transaction  equivalent  to  a  direct  payment  to  the  debtor. 
When  the  debtor  discharges  his  own  obligation  through  the  creation 
of  an  irrevocable  trust,  he  is  equally  taxable  upon  the  income  there- 
from used  for  that  purpose.  Thus  the  settlor  is  held  taxable  upon 
income,  from  a  trust  used  for  the  support  and  education  of  children,-'' 
or  for  alimony  payments.-*'  The  court  has  in  addition  held  consti- 
tutional the  provision  in  the  federal  act  taxing  to  the  settlor  income 
from  a  trust  created  to  pay  insurance  premiums  or  policies  taken  on 
his  own  life.-" 

Under  comparable  circumstances,  a  state,  as  a  general  rule,  could 
equally  well  make  such  income  taxable  to  the  resident  settlor  or  to 

-^  Old  Colony  Trust  Co.  v.  Commissioner  (1929)  279  U.  S.  716;  U.  S.  v. 
Boston  &  M.  k.  R.  (1929)   279  U.  S.  732. 

-^Schweitzer  v.  Commissioner   (1936)    56  Sup.  Ct.  304. 
-^Douglas  v.  W'illcuis   (1935)   296  U.  S.  i. 
-'Burnet  v.  Wells   (1933)    2S9  U.  S.  670. 
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the  resident  beneficiary.  It  might  actually  make  such  income  tax- 
able to  both,  whenever  used  to  pay  premiums  on  insurance  on  the 
settlor's  life  or  to  meet  the  settlor's  legal  obligations  to  a  creditor  to 
whom  the  receipts  also  constituted  income.  Trust  income  to  meet 
alimony  payments  would  be  taxable  only  to  settlors  if  all  states 
followed  the  federal  rule  of  Gould  v.  Gould  -^  holding  that  such  pay- 
ments do  not  constitute  income  to  the  recipient.  If  some  states, 
however,  followed  the  alternative  course  of  taxing  such  payments  to 
the  recipient,  then  multiple  taxation  might  frequently  result.  Poss- 
ible jurisdictional  conflicts,  of  which  there  is  no  great  likelihood, 
would  depend  for  their  solution  on  the  soundness  of  Gould  v.  Gould. 
A  more  serious  problem  is  presented  by  trust  income  used  to  support 
the  settlor's  dependents.  It  might  frequently  happen  that  the  settlor 
and  the  beneficiary  would  be  domiciled  in  different  states,  both  claim- 
ing jurisdiction  to  tax  the  income  to  its  resident.  The  claim  of  the 
settlor's  state  would  seem  clearly  superior.  His  legal  obligation  to 
support  his  dependents  would  make  him  taxable,  in  the  absence  of  a 
trust,  on  the  income  used  to  meet  that  obligation,  and  the  tax  should 
not  be  avoided  simply  by  the  creation  of  a  trust. 

The  restricted  latitude  of  the  states,  in  contrast  with  that  of  the 
Federal  Government,  in  reaching  trust  income,  is  strikingly  evident 
in  the  case  of  gifts  of  trust  income  and  trusts  for  the  payment  of 
annuities.  The  usual  exemption  of  gifts  from  the  income  tax  might 
have  prevented  altogether  the  taxation  of  trust  income,  when  the 
right  to  it  is  acquired  by  gift.  Actually,  however,  the  Federal  Gov- 
ernment can  tax  such  income  to  the  beneficiary,-''  when  his  right  is 
limited  to  the  receipt  of  income,  and  to  the  trustee,  when  the  bene- 
ficiary's right  to  a  specified  annual  sum  compels  payment  out  of 
corpus,  if  the  trust  income  is  insufficient.^"  In  the  first  situation, 
involved  in  Irwin  v.  Gavif,  the  court  stated  that  "  Congress  intended 
to  use  its  power  to  the  full  extent."  In  the  second  situation,  involved 
in  Hclvcring  v.  Buttcrivorth,  the  court  amplified  that  statement  by 
declaring  that  "  The  general  purpose  of  the  statute  was  to  tax  in 
some  way  the  whole  income  of  all  trust  estates." 

The  rules  allowing  the  taxation  of  all  such  income  by  the  Federal 
Government,  which  normally  has  jurisdiction  over  all  the  parties, 
would  serve  only  to  obstruct  any  state  taxation  thereof.  While 
theoretically  the  states  might  reach  at  least  that  income  taxable  to 
resident  beneficiaries,  actually  all  of  the  trusts  would  be  so  devised 
as  to  make  the  income  taxable  only  to  the  trustees  who  would  be 
non-residents,  beyond  the  state's  jurisdiction.  It  would  be  a  heroic 
remedy  for  a  state  to  circumvent  this  device  by  makhig  the  tax 
applicable  to  gifts.     It  is  more  likely  that  the  states  will  be  driven 

28  (1917)  245  U.  S.  151. 
^^  Irwin  V.  Gavit   (1924)    268  U.  S.  161. 

^^  Burnet  v.  Whitelwitse  (1930)  283  U.  S.  14S;  Hclvcring  v.  Buttcrzvorth 
(1933)  290  U.  S.  365. 
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to  repudiate,  by  specific  statutory  provisions,  the  rule  of  Burnet  v. 
Wliiteliousc  and  to  make  resident  beneficiaries  taxable  on  all  sums 
actually  distril)uted  out  of  trust  income. 

All  of  the  problems  under  consideration  in  this  paper  indicate  that 
while  the  states  share  with  the  Federal  Government  the  objective 
of  preventing  tax  avoidance  through  the  trust  device,  they  must 
accomplish  their  objective  with  greater  circumspection  and  less 
latitude.  It  would  seem  expedient  for  them  to  follow  federal  rules 
in  the  taxation  of  trust  income  whenever  they  can  do  so,  without 
entailing  serious  jurisdictional  conflicts,  or  encouraging  avoidance 
of  their  jurisdiction  altogether.  In  any  event  the  states  should  uni- 
formly be  guided  by  the  principles  that  trust  income  should  be  taxed 
so  far  as  possible  on  the  same  terms  as  other  income,  and  that  the 
tax  should  so  far  as  possible  fall  on  that  party  who  would  be  taxed 
in  the  absence  of  a  trust. 

Chairman  Ellsworth:  Now,  as  further  stimulus  to  general  dis- 
cussion, which  is  to  precede  the  adjournment  of  the  meeting,  we  are 
to  be  favored  by  a  couple  of  short  papers  or  discussions.  The  first 
is  to  be  presented  by  Mr.  Royal  B.  Gushing,  Attorney  of  Ghicago. 

Mr.  Roval  B.  Gushing  (Illinois)  :  Gentlemen  and  tax  conscious 
souls — as  I  hope  you  are;  after  listening  to  three  such  weighty  and 
comprehensive  papers,  attending  such  a  banquet,  and  trying  to  digest 
all  that  has  been  handed  to  us  in  the  last  hour  and  a  quarter,  I  feel 
it  is  enough  even  to  make  the  most  brawny  and  stalwart  of  us  feel 
almost  tax  unconscious.  These  problems  that  have  been  so  well 
presented  here,  and  this  discussion  of  recent  supreme  court  decisions, 
brings  before  us  and  makes  clear  to  us,  not  what  the  law  is,  or 
what  the  supreme  court  is  going  to  decide,  but  they  make  us  realize 
how  very  complicated  this  situation  is.  I  wish  sometimes  the  science 
of  law  was  like  the  science  of  mathematics,  where  two  and  two  make 
four.  Professor  Lowndes  spoke  of  the  case  which  held  the  Agricul- 
tural Adjustment  Act  unconstitutional.  That  has  gone  into  history, 
which  is  very  interesting  reading,  and  all  of  that,  but  as  a  practicing 
lawyer,  here  is  one  of  the  problems  that  comes  to  me.  A  client  says, 
"  Those  processing  taxes,  running  into  hundreds  of  thousands  of 
dollars,  are  illegal."  "  Yes,  so  held."  "  Well,  can  I  get  them 
back  ?"  "  I  don't  know."  I  wish  I  could  say  positively  yes.  We 
will  take  the  Butler  case  and  the  Rickert  rice  case,  which  held  that 
when  the  taxpayer  put  the  taxes  up  in  escrow  with  the  court,  they 
could  be  paid  back  to  him.  If  we  could  stir  into  that  mixture  a  little 
of  the  Fourteenth  Amendment,  the  due  process  provision,  where  they 
cannot  take  money  without  due  process  of  law — and  here  is  some- 
thing that  was  held  not  due  process — I  should  like  to  say  "  Yes  ", 
but  it  is  not  so  easy  as  that,  as  you  all  know.  I  am  reminded  of 
the  story  of  a  young  fellow  who,  after  many  struggles,  finally  was 
admitted  to  the  bar,  and  after  a  week's  experience  he  met  a  friend 
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and  the  friend  said,  "Well,  John,  how  is  the  law?"  He  says,  "I 
don't  like  it ;  I  am  sorry  I  learned  it."  Now,  I  know  you  appreciate 
that  law  is  something  that  is  not  learned;  we  just  practice  it,  and 
we  practice  it  on  our  clients,  sometimes  at  their  expense,  I  expect. 
I  don't  know  but  what  the  idea  of  this  lawyer  down  in  the  sticks  in 
southern  Illinois  was  perhaps  the  best,  after  all.  I  didn't  think  much 
of  it  at  the  time  I  was  down  there  some  twenty  years  ago.  His 
office  was  on  the  courthouse  square,  and  clients  came  in  and  laid 
their  problems  before  him.  He  never  gave  advice  or  assumed  to 
know  whether  a  claim  was  good  or  just  or  enforcible.  He  would 
say,  "  Let  us  go  over  to  the  court  house  and  submit  it  to  the  court 
and  see  what  the  court's  idea  is.  That  is  a  safe  way  to  practice  law 
and  the  only  safe  way  today. 

Professor  Lowndes  kindly  gave  me  a  copy  of  his  paper,  as  the 
others  did,  before  this  hearing,  but  after  I  read  them  through  I  felt 
I  was  really  incompetent  to  discuss  them,  unless  I  could  study  under 
each  of  these  professors  for  at  least  a  week  on  each  of  these  subjects. 
It  is  so  complicated. 

Professor  Lowndes  had  a  subject  there  of  inheritance  tax  and 
federal  estate  tax  law  that  illustrates  to  my  mind  the  troubles  of  a 
practicing  lawyer. 

The  Klein  case,  decided  in  the  United  States  Supreme  Court  a 
few  years  ago,  held,  on  a  state  of  facts,  to  be  simplified  in  this  way ; 
I  give  you  a  piece  of  property  for  your  life,  and  if  you  outlive  me  it 
is  to  be  3'ours  absolutely.  That  is  simple.  Under  the  Klein  case, 
if  I  should  die  before  you,  that  would  be  taxed  in  my  estate.  It  is 
not  complete,  of  course.  It  is  a  transfer  at  my  death.  All  right; 
then  came  along  the  St.  Louis  Union  Trust  Company  cases,  reviewed 
by  Professor  Lowndes  in  his  paper,  which  will  appear  in  the  bound 
volume.  In  these  cases  the  client  was  very  well  advised  by  his 
lawyer,  or  else  it  perhaps  just  happened.  Says  the  grantor:  I  give 
this  piece  of  property  absolutely  to  you,  but  if  you  die  first,  it  reverts 
to  me.  What  is  the  difference  in  the  outcome  ?  The  donee,  in  any 
event,  who  is  to  have  the  property,  is  expected  to  outlive  the  donor. 
If  the  donee  dies  first,  the  donor  has  the  property ;  which  is  exactly 
similar  in  outcome,  but  the  United  States  Supreme  Court  in  a  well 
worded  decision,  decided  this  last  year  that  in  the  latter  case  it  was 
not  taxable  in  the  donor's  estate.  It  was  good  from  the  legalistic 
point  of  view ;  that  is  to  say,  when  I  vest  the  property  in  you,  subject 
to  be  revested  in  me,  it  has  all  gone  out  of  me ;  I  die  and  there  is 
nothing  to  do;  you  have  it. 

We  can  see  that  it  is  pretty  hard  guessing  how  the  supreme  court 
is  going  to  decide.  I  would  have  thought  that  in  these  last  cases  the 
supreme  court  would  have  cut  through  the  legal  theories  that  seem 
to  hamper  them.  As  they  have  said  in  so  many  cases  recently ; 
'■  We  will  cut  through  the  bare  form  and  get  to  the  substance  of  this 
thing  and  go  according  to  the  substance  ",  but  they  didn't  do  it  there. 
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However,  I  suggest  for  the  practical  attorneys,  if  there  is  some  good 
way  of  a  client  avoiding  taxes — we  attorneys  are  always  being 
charged  with  being  conspirators  anyway — when  we  get  to  it  the 
supreme  court  itself  has  laid  down  the  law  and  laid  it  down  clearly. 
From  the  tax  administrator's  point  of  view,  I  suppose  this  last 
decision  is  very  unsatisfactory.  In  the  Klein  case  the  supreme  court 
has  given  the  right  to  tax.  In  the  St.  Louis  Union  Trust  cases,  it 
has  taken  away  the  right  to  tax,  on  really  the  same  substantial  state 
of  facts,  but  I  think  as  the  supreme  court  has  given,  so  the  supreme 
court  has  taken  away,  and  we  should  all  say,  "  Blessed  be  thy  name." 
Now,  that  is  humor,  but  after  all,  it  is  serious.  This  is  a  country  of 
law  and  we  have  to  have  some  supreme  body  deciding  the  law  and 
interpreting  it,  and  deciding  whether  it  is  w^ithin  the  constitution 
or  not.  Whatever  the  supreme  court  does  say  is  the  law,  and  I 
believe  that  although  we  may  criticize  these  decisions  and  the 
court's  method  of  reasoning  in  arriving  at  their  decisions,  when  we 
get  those  decisions,  we  should  have  respect  for  them  and  recognize 
them  as  the  law  and  follow  it  in  our  practice. 

ChairiMan  Ellsworth  :  Thanks.  Mr.  Gushing.  Now,  we  will 
be  favored  by  remarks  from  Mr.  Seth  T.  Cole,  deputy  commissioner 
and  counsel.  Department  of  Taxation  and  Finance,  of  the  State  of 
New  York. 

Mr.  Seth  T.  Cole  (New  York)  :  Mr.  Chairman  and  members  of 
the  conference :  I  am  afraid  that  as  we  listened  to  Professor  Lowndes' 
paper  we  were  all  impressed  with  the  thought  that  to  attempt  to 
revolutionize  and  reconcile  the  various  decisions  of  the  supreme 
court  would  be  somewhat  like  the  process  known  as  unscrambling 
eggs,  but  nevertheless,  as  Mr.  Cushing  has  said,  we  are  not  here 
for  the  purpose  of  criticizing  the  supreme  court.  After  all,  it  is 
composed  of  nine  very  fine  judges,  able  lawyers,  learned  in  the  law, 
with  a  vast  amount  of  experience,  and  with  what  poor  help  we  poor 
attorneys  can  give  to  them,  in  the  solution  of  the  problems  that  come 
before  them,  they  endeavor  to  arrive  at  decisions  which  are  fair 
and  equitable  and  just.  Being  a  human  institution,  necessarily  they 
sometimes  go  astray. 

A  decision  by  the  supreme  court  is  a  matter  of  importance.  It 
gives  us,  shall  I  say,  a  semi-fixed  point  of  departure,  from  which 
we  may  go  on.  It  has  seemed  to  me  that  the  development  of  the 
law  in  this  country  has  been  somewhat  along  the  lines  of  the  develop- 
ment of  our  road  building  program.  In  the  earlier  days,  in  building 
a  road  they  took  the  course  of  least  resistance.  They  followed  a 
stream  or  took  whatever  nature  had  to  offer  along  that  line.  Then, 
as  travel  increased,  they  again  straightened  out  the  angles  and  the 
curves,  until  finally  we  have  the  development  of  the  modern  day 
road,  which  is  far  superior  to  anything  that  was  dreamed  of  in 
the  good  old  horse  and  buggy  days.     And  so  it  is  with  the  law. 
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It  is  a  matter  of  development  and  an  endeavor  along  sincere  and 
earnest  lines  to  reach  conclusions  that  will  do  equity  and  justice. 
Now,  when  it  comes  to  taxation,  we  have  been  told  by  the  supreme 
court,  and  many  other  courts,  time  after  time,  that  taxes  are  prac- 
tical things ;  that  we  should  reach  our  conclusions  with  respect  to 
taxation  in  a  practical  way ;  and  therefore  it  seems  to  me  at  least 
that  we  must  give  pause  when  we  come  up  against  a  situation  such 
as  Mr.  Gushing  has  just  referred  to  us.  It  is  said  that  things 
which  are  equal  to  the  same  thing  are  equal  to  each  other ;  but 
apparently  that  is  not  so,  at  least  so  far  as  death  taxation  is  con- 
cerned. But,  I  believe  that  in  the  development  of  the  law  of  taxa- 
tion, we  are  and  have  been  gradually  getting  away  from  purely 
legalistic  definitions,  and  I  think  that  the  more  we  develop  that 
idea  and  treat  tax  questions  as  practical  questions,  the  better  the 
results  we  will  obtain. 

Now,  on  tliis  question  of  multiple  taxation  that  Professor  Brown 
tallved  about — incidentally,  I  think  it  is  perhaps  just  a  bit  unfair  to 
match  two  ordinary  lawyers  against  three  college  professors — it 
strikes  me  that  there  has  been  a  swinging  of  the  pendulum.  First, 
it  swung  too  far  in  one  direction,  and  we  got  this  very  wrong  result, 
which  was  exposed  by  the  campaign  conducted  by  the  National  Tax 
Association  with  respect  to  multiple  death  taxation  of  intangibles 
of  decedents.  Now,  I  think,  on  the  backswing  of  the  pendulum,  we 
are  going  a  little  bit  too  far  again.  I  don't  believe  that  a  rule  which 
absolutely  prohibits  multiple  taxation  will  be  a  good  thing.  I  don't 
think  it  is  possible  to  wholly  eliminate  multiple  taxation,  nor  do  I 
believe  that  it  is  desirable  that  it  should  be  wholly  eliminated,  if  it 
were  possible  to  do  so.  I  will  take  the  case  of  Pearson  and  the 
Cohn  case,^  involving  the  question  of  whether  the  state  of  residence 
of  an  income  tax  payer  may  impose  a  tax  upon  a  net  income  arrived 
at  by  including  in  gross  income  rents  from  real  property  situated 
outside  of  the  state.  That  is  going  to  present  a  very  nice  question 
when  it  goes  to  the  supreme  court,  but  it  seems  to  me  to  be  reason- 
ably clear,  as  a  practical  matter,  that  the  state  in  which  a  person 
has  his  domicile,  in  which  he  resides,  should  have  the  right  to  tax 
income  from  real  property  owned  by  the  taxpayer  in  another  state, 
because  that  taxpayer  derives  all  of  the  benefits  of  government  from 
the  state  in  which  he  resides ;  and  what  difiference  does  it  make  what 
the  source  of  his  income  may  happen  to  be?  A  decision  to  the 
contrary  would  result  or  might  result  in  this  situation :  that  a  tax- 
payer residing  in  state  "  A  ",  having  an  income  of  $5,000,  say,  as  a 
salary,  would  be  subject  to  a  personal  income  tax,  whereas  his  next 
door  neighbor,  having  an  income  of  $5,000,  all  derived  from  real 

'^  Lynch  v.  Pearson,  263  N.  V.  Su])]).  2!;9;  263  N.  V.  533;  293  U.  S.  52. 
Bui.  N.  T.  A.,  Vol.  20.  p.  118. 

People  ex  rel.  Cohn  v.  Graves,  271  N.  Y.  353;  3  N.  E.  (2)  50S,  aff'g 
246  App.  Div.  335  ;   286  N.  V.  Supp.  485. 
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property,  rents  of  real  property  located  outside  of  the  state,  would 
pay  no  tax  whatsoever,  although  he  would  enjoy  the  same  privileges 
as  the  taxpayer  who  derived  his  income  from  a  salary  within  the 
state.  And  then,  if  the  decision  should  he  that  the  state  of  residence 
hasn't  the  power  to  tax  this  rental  income,  it  is  only  a  step,  it  seems 
to  me,  to  a  possible  breakdown  of  all  income  tax  laws,  because  if  it 
is  not  possible  to  tax  the  income  from  foreign  rents,  it  is  entirely 
possible  that  it  is  not  possible  to  tax  the  income  from  securities 
held  in  trust  in  a  foreign  state;  and  if  that  is  true,  then  the  greatest 
possible  avenue  for  income  tax  evasion  is  opened  up  wide.  Now, 
if  there  is  a  conflict  between  domicile  and  situs,  in  income  taxation, 
which  cannot  be  reconciled  —  I  don't  think  there  is;  I  think  it  is 
possible  to  work  the  matter  out  so  that  both  states  may  secure  an 
equitable  tax  under  the  circumstances — if  that  is  not  possible,  then 
it  seems  to  me  that  the  state  of  domicile  or  residence  of  the  tax- 
payer has  the  strongest  claim,  as  of  right,  to  tax  that  income  and 
let  the  state  of  situs  exact  its  taxation  by  way  of  property  taxes. 

The  chairman  tells  me  I  have  about  two  minutes  more.  I  am 
going  to  devote  that  to  a  discussion  of  a  case  which  I  think  will  be 
of  interest,  because  it  sort  of  supplements  something  that  was  said 
in  Professor  Traynor's  paper.  I  have  reference  to  the  Katherine  H. 
Brown  case,  which  arose  in  New  York.  Mrs.  Brown  was  domiciled 
in  Colorado,  and  while  she  was  a  resident  of  that  state,  she  created 
a  trust  of  securities  which  she  placed  in  the  hands  of  a  national  bank 
in  Denver,  providing  that  the  income  should  be  paid  to  her  daughter 
for  life,  and  disposing  of  the  principal,  upon  the  daughter's  death. 
The  power  of  revocation  was  reserved  to  the  trustor.  After  revo- 
cation of  the  trust  and  the  deposit  of  the  securities,  Mrs.  Brown 
changed  her  domicile  and  became  a  resident  of  New  York,  and  died 
a  resident  of  that  state.  The  question  did  not  arise  in  connection 
with  income  taxation  but  it  was  related  to  death  taxation,  and  the 
question  was  as  to  whether  the  State  of  New  York  had  power  to 
impose  a  death  tax  upon  the  value  of  the  securities  of  the  Colorado 
trust.  There  was  invoked  the  principle  that  an  absolute  power  of 
disposition  is  the  equivalent  of  a  fee,  and  that  Mrs.  Brown,  when 
she  was  domiciled  in  New  York,  had  full  and  absolute  control,  and 
practically  fee  ownership  of  the  securities  out  in  Colorado ;  that 
therefore  New  York,  where  the  act,  if  you  may  call  it  that — where 
she  died — occurred,  had  power  to  impose  a  tax.  That  case  has 
been  decided  by  the  appellate  division  of  the  supreme  court  of  New 
York,  which  has  so  far  sustained  the  tax.-  That  case  also  will 
probal)ly  in  due  time  reach  the  supreme  court  and  we  shall  receive 
more  enlightenment. 

Ch.mrmax  Ellsworth  :  Now,  members  of  the  convention,  the 
hour  is  young,  and  we  have  surely  had  some  very  stimulating  papers 

-  Maliir  of  Kathari>u-  II.  Bro7i<n,  248  App.  Div.  (X.  Y.)  71S,  afiirminji, 
without  opinion,  decision  of  Surrogate   Foley,   153   Misc.  "0. 
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and  remarks  given  us,  and  a  very  worthy  discussion  should  foUow^. 
This  is  an  opportunity  for  you  to  put  these  people  on  the  spot,  if 
you  desire  to  ask  questions  or  express  yourself. 

(No  discussion.) 

Permanent  Chairman  Zoercher:  If  there  are  no  questions  in 
reference  to  these  papers,  I  think  some  of  those  meetings  we  had 
yesterday  afternoon  were  to  continue  this  afternoon.  Of  course,  I 
don't  want  to  stop  anybody  from  asking  these  Brain  Trusters  here 
any  questions  on  their  legal  papers,  but  I  think  that  unless  there  are 
some  who  want  to  ask  questions,  we  ought  to  give  way  to  the 
further  discussion  of  those  questions  we  had  yesterday. 

Chairman  Ellsworth  :  All  right.  Anyone  who  desires  to  be 
heard  ? 

(No  discussion.) 

Chairman  Ellsworth  :  If  not,  Mr.  Query,  do  you  have  any 
announcements  ? 

Secretary  Query  :  I  want  to  announce  that  round  table  discus- 
sions will  be  continued  in  the  same  rooms  in  which  they  were  held 
yesterday. 

Chairman  Ellsworth  :  Motion  is  now  in  order  for  adjournment. 

Adjournment. 


SIXTH  SESSION 
Tuesday,  September  29,  1936— 8:  00  P.  M. 

Chairman  Zoercher:  The  conference  will  come  to  order.  It 
may  be  interesting,  folks,  to  know  that  there  are  41  states  repre- 
sented. When  I  told  my  friend  McMahon,  that  there  were  two 
Canadian  Provinces,  he  said,  "  Well,  I  am  representing  one  Canadian 
Province,  that  is  Quebec,  and  Mr.  Eaton  represents  the  entire 
Dominion,  all  of  the  provinces."  And  then  we  have  Hawaii  repre- 
sented. There  are  458  delegates  registered.  That  is  quite  a  good 
record,  and  I  hope  that  everybody  who  has  attended  these  meetings 
\vill  go  away  feeling  that  he  has  learned  something  from  his  visit 
here.  One  of  the  delegates  said  to  me  today,  after  I  noticed  he  had  a 
badge  on,  that  he  was  not  a  regularly  appointed  delegate  by  his 
governor.  I  told  him  that  made  no  difference,  that  if  he  looked  on 
the  first  page  of  the  program,  he  would  find  that  all  visitors  are 
invited  to  participate  in  the  discussion. 

I  would  like  to  have  those  on  the  program  tonight,  if  they  are 
here,  to  come  up  here  to  the  rostrum.     Mr.  Miesse  is  here. 

It  gives  me  great  pleasure  to  present  the  chairman  for  the  even- 
ing. Doctor  Leland.  He  is  a  native  Hoosier,  has  done  a  great  deal 
of  work  in  our  neighboring  state,  and  everybody  who  knows  him 
loves  him — Doctor  Leland,  I  present  you  to  the  gathering. 

Simeon  E.  Leland,  presiding. 

Chairman  Leland:  This  is  rather  an  easy  job,  introducing  all 
the  home  folks.  This  evening  most  of  them  do  not  need  any  intro- 
duction. This  is  particularly  true  of  our  first  speaker,  Mr.  Miesse. 
Instead  of  being  introduced  to  a  tax  audience  in  Illinois,  he  usually 
introduces  the  audience  to  the  speakers ;  also  the  officials,  he  intro- 
duces them  both  in  and  out  of  office.  His  greatest  claim  in  the  state, 
of  course,  consists  in  his  work  in  the  Indiana  Taxpayers'  Association. 
Those  activities  you  need  not  be  told  about,  I  am  sure.  Some  wag, 
picking  up  the  lines  from  Humpty-Dumpty,  and  because  of  his 
stature,  has  said  this  about  Mr.  Miesse : 

Harry  Miesse  stood  up  on  a  wall 
All  local  budgets  took  a  great  fall 
And  all  the  towns'  horses  and  all  the  gang's  men 
Could  not  increase  the  taxes  again. 
The  audience  is  yours,  Mr.  ]\Iiesse. 

Harry  Miesse  (Indiana)  :  Ladies  and  Gentlemen  of  the  national 
tax  conference,  the  chairman  and  I  are  doing  a  twin  act.  That,  I 
think,  takes  care  of  both  of  us,  after  the  introduction,  as  to  my  stature. 

(173) 
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INDIANA  TAX  PROBLEMS 

HARRY    MIESSE 
Executive  Secretary,  Indiana  Taxpayers  Association 

I  may  as  well  admit  at  the  outset  of  what  I  have  to  say,  that 
Indiana  has  tax  problems,  but  Indiana  is  not  unique  in  that  respect. 
Forty-seven  other  states  also  have  tax  problems  and  during  the  last 
few  years  there  has  been  a  growing  feeling  throughout  the  country 
that  something  had  to  be  done  about  them. 

Our  problems  of  taxation  may  be  divided  into  two  general  classi- 
fications, those  that  can  be  solved  and  those  for  which  no  solution 
has  been  found.  The  first  classification  takes  us  far  afield  because 
many  solutions  for  every  ill  are  offered  and  it  becomes  the  duty  of 
those  of  us  who  study  taxes  year  in  and  year  out  to  determine 
whether  or  not  the  proffered  solutions  will  work  in  actual  practice. 
Supposing  we  do  discover  a  remedy  for  what  ails  us,  the  next  step 
is  finding  the  wisdom  and  the  courage  to  apply  it.  That  reforms  come 
slowly  is  by  no  means  news  to  any  of  you  gentlemen  assembled  here 
tonight.  Many  of  you  have  adequate  solutions  for  the  tax  problems 
of  your  own  states  yet  you  have  worked  for  years  to  obtain  laws  that 
would  mean  the  application  of  these  solutions,  only  to  discover  that 
legislatures  often  are  reluctant  to  act.  That  you  are  willing  to  keep 
on  trying  excites  the  admiration  of  those  of  us  who  are  familiar  with 
your  various  lines  of  endeavor.  I  salute  you  energetic  and  farsighted 
gentlemen  and  urge  that  you  keep  up  the  good  fight. 

Ever  since  Indiana  had  any  form  of  official  government  it  has  had 
problems  of  taxation.  When  the  state  was  new  and  its  only  officials 
were  those  provided  by  the  constitution,  it  had  to  find  ways  to  raise 
revenue  to  pay  the  salaries  of  these  officials  and  to  defray  the  cost  of 
their  services.  The  new  state  recognized  the  need  of  a  system  of 
public  education  and  that  had  to  be  financed.  It  had  to  have  roads, 
courts,  public  buildings  and  everything  else  that  goes  to  meet  the 
more  pressing  demands  of  a  civilization  that  is  struggling  to  make 
its  way.  With  these  governmental  functions  came  taxes,  and  taxes 
were  not  new  because  the  early  settlers  who  had  come  out  from  Vir- 
ginia and  up  from  the  Carolinas  and  Tennessee  were  still  talking  of 
what  great  changes  had  been  wrought  because  the  colonists  refused 
to  live  under  a  system  of  government  that  provided  taxation  without 
representation.  Our  state's  form  of  government  provided  the  rep- 
resentation through  the  medium  of  a  legislative  body  composed  of  a 
house  of  representatives  and  a  senate  and  it  then  became  the  duty 
of  the  people's  representatives  in  these  two  legislative  houses  to 
devise  a  system  of  taxation  that  was  at  once  just  and  fair. 

It  is  not  surprising  that  property  began  to  bear  the  burden  early 
in  Indiana's  existence.  There  were  few  tax  experts  in  those  days, 
few  who  had  given  any  great  amount  of  study  to  the  subject  and  their 
natural  inclination  was  to  tax  whatever  they  could  see.     Thus  they 


INDIANA  TAX   TROIiLEMS  175 

levied  against  the  tangibles,  such  as  the  lands  and  lots  of  the  pioneers 
and  the  cabins  tliat  were  built  to  house  the  people.  They  levied 
against  ferries,  and  when  the  railroads  came  they  decided  that  here 
was  a  source  of  revenue  that  must  not  be  overlooked.  The  legisla- 
ture knew  a  cow,  a  horse  and  a  pig  and  it  determined  early  in  the 
history  of  the  state  that  these  animals  must  be  taxed.  The  pioneer 
generally  owned  a  dog  and  that,  too,  was  added  to  the  taxables. 

There  is  one  thing  that  the  framers  of  the  constitution  did  for 
which  we  continue  to  be  thankful.  They  provided  that  the  state  as 
such  could  not  go  into  debt.  Thus  Indiana  has  no  outstanding 
bonded  indebtedness  and  in  that  respect  it  is  more  fortunate  than 
some  of  its  neighbors.  Having  determined  that  the  state  as  a  unit 
must  not  become  burdened  with  debt,  the  constitution  also  set  out  to 
limit  the  debts  that  might  be  contracted  by  the  various  units  of  gov- 
ernment and  it  said,  in  so  many  words,  that  such  indebtedness  could 
not  be  more  than  2  per  cent  of  the  unit's  total  taxables.  That  was 
the  first  move  to  limit  taxation,  but  it  was  natural  that  an  effort 
would  be  made  to  get  around  it  and  here  in  Indianapolis  that  has  been 
done  in  what  the  courts  say  is  a  perfectly  legal  manner.  We  have  a 
civil  city,  a  school  city,  a  public  utility  district  that  was  formed  to 
take  over  a  gas  and  coke  works,  a  sanitary  district  and  a  park  dis- 
trict. Each  of  these  is  considered  a  distinct  unit  of  government, 
legally  entitled  to  incur  indebtedness  up  to  2  per  cent  of  the  civil 
city's  total  taxables.  Adding  these  five  units  together  gives  us 
appro.ximately  10  per  cent  of  the  taxable  valuation  as  the  possible 
debt  maximum  rather  than  the  2  per  cent  that  the  framers  of  the 
constitution  had  in  mind. 

Down  through  the  years  many  additional  problems  have  come, 
because  society  has  grown  more  complex  and  there  has  been  a  great 
gain  in  the  number  of  persons  who  had  something  to  sell  as  soon  as 
they  created  a  demand  for  it.  Thus  we  pile  one  government  service 
on  another.  Some  of  us  tramped  through  the  snow  to  country 
schools  and  thrived  on  it.  Our  children  must  be  transported  in 
public  hacks  and  these  vehicles  must  meet  rigid  standards.  Once 
the  town  marshal  was  all  we  needed  to  see  that  the  peace  and  dignity 
of  the  state  of  Indiana  was  maintained,  but  now  we  must  add  a  state 
police  department  to  our  local  police  and  our  system  of  county 
sheriffs.  Once  the  little  red  school  house  met  the  educational  needs 
but  now  we  must  have  a  gymnasium  for  basketball  and  a  stadium 
for  football  and  track  meets,  even  if  some  of  the  equipment  actually 
needed  for  schooling  has  to  wait.  Once  we  dug  in  for  the  winter 
and  did  not  get  into  the  county  seat  until  after  the  spring  thaw  but 
now  we  dash  from  one  end  of  the  state  to  the  other  in  all  types  of 
weather  and  we  are  beginning  to  insist  that  one  of  our  most  impera- 
tive needs  is  wider  paved  roads,  to  the  end  that  we  may  go  farther 
and  faster. 
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I  am  not  complaining  because  these  things  came,  nor  am  I  stand- 
ing here  insisting  that  there  shall  be  no  new  governmental  experi- 
ments in  the  future.  What  I  am  trying  to  say  is  that  all  of  these 
things  have  cost  us  money  and  at  times  we  go  ahead  faster  than  our 
ability  to  pay.  We  built  a  foundation  with  our  constitution  and  our 
early  laws  and  we  provided  in  those  days  for  the  number  of  officials 
we  actually  needed.  We  have  gone  on  since  then,  adding  to  the 
original  foundation  and  building  it  higher  and  higher.  We  never 
seem  to  do  much  toward  remodeling  it.  All  we  do  is  to  make  it 
taller  and  heavier. 

It  is  an  insult  to  any  citizen's  intelligence  to  tell  him  that  we  can 
not  dispense  with  governmental  services  that  were  considered  neces- 
sary when  they  were  established.  It  is  difficult  to  dislodge  them. 
One  of  our  most  pressing  problems  is  the  simplification  of  govern- 
ment. We  ought  to  have  the  courage  to  examine  this  machinery 
that  has  been  set  up  for  us  to  keep  running  and  see  whether  or  not 
we  need  a  new  model. 

Another  of  our  problems  is  seeing  that  when  our  money  is  spent 
for  taxation  that  we  get  in  return  some  needed  service  that  is  worth 
what  it  costs.  If  it  costs  too  much  we  ought  to  lodge  a  vigorous 
protest  and  continue  our  objections  until  we  obtain  relief. 

Just  now  we  are  embarking  on  one  of  the  most  expensive  experi- 
ments we  ever  have  tried.  We  are  endeavoring  to  arrange  a  pro- 
gram of  social  welfare  that  will  take  care  of  the  aged  poor  and  the 
neglected  and  sick  children.  We  seem  to  have  mapped  out  a  plan 
whereby  poverty  will  be  abolished  but  we  have  not  yet  abandoned 
any  of  our  institutions.  Thus  the  old  is  with  us  while  we  struggle 
to  make  use  of  the  new. 

Indiana,  in  company  with  other  states,  has  adopted  a  lengthy  and 
somewhat  complicated  set  of  social  welfare  laws  in  order  to  match 
federal  legislation  and  thereby  obtain  its  quota  of  national  financial 
aid.  Each  county  is  to  have  a  social  welfare  board  and  a  director. 
The  state  has  such  a  board  with  powers  over  all  of  the  county  units. 
We  have  never  tried  any  of  these  things  in  just  this  way  before  and 
to  a  certain  extent  we  must  grope  our  way  out  of  darkness  that  may 
hide  many  pitfalls  and  bumps.  Most  assuredly  we  have  a  problem 
here.  We  don't  know  how  much  this  social  welfare  program  should 
cost  and  we  are  not  certain  how  the  laws  should  be  administered. 
We  have  been  assured  that  the  w-ork  will  be  done  with  the  idea  in 
mind  that  the  money  raised  by  taxation  in  one  form  or  another 
belongs  to  the  newly  created  wards  but  we  have  yet  to  determine 
what  the  administrative  expense  will  be  or  the  extent  to  which  each 
of  the  dominant  political  parties  will  attempt  to  use  this  new  machin- 
ery for  partisan  purposes.  We  hope  for  the  best  and  we  recognize 
that  many  sincere  and  earnest  men  and  women  are  devoting  their 
best  efforts  to  make  the  new  laws  operate  as  they  should.  But  as 
you  may  have  suspected,  we  are  politically-minded  in  Indiana  and  if 
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the  hand  of  partisanship  is  not  seen  here  and  there,  then  we  will 
conclude  that  the  day  of  miracles  is  not  over. 

One  thing  in  connection  with  the  social  welfare  prohlem  is  in  the 
back  of  the  public's  mind.  It  knows  that  the  legislature  meets  every 
two  years  and  that  one  session  can  undo  what  another  has  done. 
Unless  those  officials  who  have  been  entrusted  with  the  adminis- 
tration of  this  new  social  welfare  program  keep  economy  in  mind 
and  hold  the  politicians  at  bay,  there  will  be  a  demand  for  the  repeal 
of  these  laws  that  some  future  legislature  will  have  to  heed. 

We  have  a  problem  in  connection  with  our  thousands  of  auto- 
mobiles. Here  in  Indiana  we  charge  a  fee  of  4  cents  on  every  gallon 
of  gasoline  sold  for  highway  uses  and  the  federal  government  takes 
another  cent.  Our  fee  is  not  as  low  as  that  charged  in  some  states 
and  not  as  high  as  is  collected  in  others,  but  if  there  should  come  a 
time  when  too  much  of  this  gasoline  money  is  diverted  to  uses  other 
than  building  and  maintaining  roads  and  bridges  and  retiring  bonds 
that  were  issued  to  defray  highway  costs,  there  will  be  a  popular 
uprising. 

Crime  presents  a  taxation  problem.  We  have  equipped  nearly  all 
of  our  policemen  with  automobiles  so  they  may  be  ready  the  instant 
the  radio  calls  them  to  answer  the  cry  of  some  citizen  in  distress. 
The  criminal  who  stole  a  horse  in  the  old  days  could  be  overtaken 
before  he  crossed  the  state  line.  Now  he  gets  out  of  the  jurisdiction 
of  the  county  sheriff  within  a  few  minutes  and  the  state  police  must 
pursue  him.  Perhaps  he  crosses  the  state  line  and  we  ask  for  the 
G-men  in  Washington  to  help.  Some  of  our  police  units  have 
bought  airplanes  so  they  can  chase  gangsters  from  the  air.  We  have 
laboratories  to  be  used  in  determining  what  sort  of  a  weapon  was 
used  to  fire  a  fatal  shot  and  we  have  lie  detectors  to  tell  us  whether 
or  not  a  suspect  is  telling  the  truth. 

All  these  things  have  meant  a  great  increase  in  the  public's  invest- 
ment to  assure  it  some  degree  of  peace  and  quiet,  some  form  of 
protection  for  life  and  property.  And  yet  we  are  told  that  we  are 
spending  in  the  wrong  way,  that  what  we  need  is  to  prevent  crime 
rather  than  punish  those  who  are  guilty  of  breaking  the  laws.  We 
are  advised  that  we  need  more  paroles  and  more  parole  officials  to 
watch  over  the  parolees.  We  are  informed  that  probation  is  the 
thing  and  that  probation  officers  are  needed  to  see  that  the  probation- 
ers behave  themselves.  These  things  cost  money.  Surely  it  is  a 
problem  that  is  not  easy  to  solve.  On  one  side  we  find  an  element 
that  says  the  thing  to  do  is  enlarge  our  prisons,  put  the  violators 
there  and  see  that  they  stay.  On  the  other  side  is  an  equally  urgent 
demand  that  our  tax  money  should  be  spent  for  preventive  and  re- 
formative measures  to  the  end  that  the  costs  of  maintaining  our 
correctional  and  penal  institutions  may  be  diminished. 

Go  with  me  into  our  1,016  townships,  into  our  ninety-two  counties 
and  into  our  hundreds  of  towns  and  cities  and  you  will  find  that  in 
12 
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each  there  is  a  problem  of  taxation  that  needs  to  be  solved.  Officials 
generally  will  lean  toward  demanding  more  of  the  public's  money 
than  they  actually  need.  Our  system  provides  that  in  each  unit  a 
budget  must  be  prepared  for  the  following  year  and  published  in 
the  newspapers.  The  taxpayers  are  informed  when  they  may  appear 
and  be  heard  and  if  they  find  items  that  are  questionable  they  are 
privileged  to  demand  reductions.  After  these  hearings  the  budgets 
go  to  the  board  of  tax  adjustment  in  each  county.  The  law  says 
that  the  total  tax  rate  in  rural  territory  may  not  be  more  than  $1  on 
each  $100  of  taxable  property  and  that  in  cities  and  towns  the 
maximum  shall  be  SI. 50.  There  is  a  loophole  in  this  limitation  law, 
however,  because  it  says  that  in  the  event  an  emergency  exists,  a 
higher  rate  may  be  adopted.  The  law  made  each  county  board  of 
tax  adjustment  the  sole  judge  of  what  constitutes  an  emergency  and 
our  supreme  court  has  sustained  that  provision  of  the  statute.  Thus 
we  encourage  our  taxpayers,  first  of  all,  to  question  the  budgets 
before  they  are  adopted.  We  urge  them  to  appear  before  the  adjust- 
ment boards  to  protect  their  own  interests  and  if  they  have  failed 
there,  we  call  their  attention  to  a  feature  of  the  Indiana  plan  that 
has  saved  them  millions  of  dollars  in  the  past.  Any  ten  of  them, 
other  than  those  who  pay  poll  taxes  only,  may  call  at  the  office  of 
their  county  auditor  and  give  notice  that  they  intend  to  appeal  the 
budget  and  proposed  rates  to  the  State  Board  of  Tax  Commissioners. 
This  costs  them  nothing  and  they  do  not  even  need  the  services  of  a 
lawyer.  The  state  board  fixes  a  time  for  the  hearing  in  the  county 
from  which  the  appeal  came  and  these  hearings  are  as  informal  as 
an  old-fashioned  town  meeting.  Any  taxpayer  may  go  and  ask 
questions.  The  evidence  is  reviewed  by  the  state  board  and  it  may 
cut  budget  items  and  lower  the  total  rate.  It  has  no  power  to  order 
any  increases. 

One  of  our  most  pressing  problems  in  past  years  was  to  persuade 
the  people  to  use  this  machinery  that  the  legislature  had  created  in 
their  behalf.  They  complained  in  the  spring  and  fall,  when  they  paid 
their  taxes,  but  they  were  not  sufficiently  interested  to  attend  hear- 
ings and  protest  at  the  time  when  the  budgets  might  be  cut  and  the 
rates  lowered.  Happily  for  the  taxpayers  of  Indiana,  they  are  be- 
coming tax-conscious.  They  are  beginning  to  realize  that  any  legal 
advertisement  headed  "  Notice  to  Taxpayers  "  may  be  the  most  im- 
portant news  in  the  paper  for  them  that  day.  And  as  the  taxpayers 
learn  to  protect  their  own  interests  and  to  demand  that  there  be  an 
end  to  waste  and  extravagance,  public  officials  are  finding  out  that 
it  does  no  good  to  pad  a  budget  or  to  ask  for  a  rate  that  is  out  of 
the  question. 

Our  experience  in  Indiana  has  demonstrated  that  as  taxes  are 
authorized  by  a  legislative  body  and  as  each  campaign  brings  out 
new  tax  suggestions  from  candidates,  there  is  a  strong  political 
flavor  to  many  of  the  proposed  remedies.     More  than  fifteen  years 
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ago  we  saw  the  need  of  a  state-wide  org-anization  that  could  win 
and  hold  public  confidence,  an  organization  of  taxpayers  that  would 
never  express  a  partisan  view,  that  never  would  permit  itself  to 
become  the  tail  of  some  candidate's  kite.  We  organized  the  Indiana 
Taxpayers'  Association  and  we  are  happy  to  realize  now  that  our 
work  has  attracted  favorable  comment  from  one  end  of  the  country 
to  the  other.  Organization  is  the  answer  to  most  of  the  perplexing 
tax  problems  whether  they  are  in  Indiana  or  any  other  state.  Or- 
ganize not  only  a  state  association  but  extend  it  into  each  of  the 
smaller  political  subdivisions.  Persuade  the  people  that  it  is  their 
right  to  inquire  about  how  their  tax  money  is  being  spent  and  ac- 
quaint them  with  the  fact  that  they  are  all-powerful.  Whenever  the 
people  realize  that  they  have  this  power  and  that  they  ought  to  use 
it  promptly,  intelligently  and  courageously,  they  will  begin  to  insist 
that  only  the  highest  type  of  public  servants  represent  them.  They 
will  lend  a  sympathetic  ear  to  governmental  needs  that  are  self- 
evident  and  they  will  turn  thumbs  down  upon  useless  and  visionary 
projects  that  only  fritter  away  their  money.  We  may  hope  to  see 
the  day  when  the  whole  question  of  taxation  is  removed  from  the 
realm  of  partisanship  and  made  as  much  a  profession  as  the  law 
and  medicine.  We  may  yearn  for  the  period  when  all  tax  laws  will 
be  drawn  according  to  a  scientific  scale  and  applied  with  the  same 
exactness  that  now  permits  us  to  measure  a  bushel  of  wheat  or 
compute  the  number  of  feet  of  lumber  in  a  log.  When  that  time 
comes  we  will  have  taken  the  guess-work  out  of  taxes  and  our  prob- 
lems will  be  solved,  but  we  cannot  hope  to  climb  the  hill  and  coast 
down  the  other  side  into  Utopia  unless  we  organize  and  enlist  for 
the  duration  of  the  war  against  extravagance  and  waste. 

Chairman  Leland:  We  are  indebted  to  Mr.  Miesse,  not  only  for 
his  very  interesting  paper,  but  for  the  constructive  point  of  view 
which  he  presents.  It  is  little  wonder  that  in  his  work  throughout 
the  state  he  is  held  in  such  high  regard,  not  only  by  the  taxpayers, 
whose  interests  he  is  supposed  to  represent,  but  also  by  all  the 
official  bodies  with  whom  he  comes  in  contact. 

The  next  speaker  on  our  program  needs  no  introduction  to  you. 
He  has  already  been  introduced  once  or  twice,  so  there  is  little 
more  that  remains  to  be  said.  Mr.  Oliver  is  with  The  Linen  Thread 
Company  of  America,  and  his  topic  is  tying  up  the  tax  collectors 
with  a  piece  of  thread,  otherwise  stated  on  the  program  as  "  Taxes 
from  the  Taxpayers  Point  of  View." 

J.  W.  Oliver  (New  York)  :  Doctor  Leland  and  Ladies  and 
Gentlemen :  This  being  the  second  paper  that  I  have  presented,  I 
would  like  to  remind  you,  Mr.  Chairman,  that  I  only  used  ten 
minutes  last  evening,  so  I  suppose  I  can  have  thirty  minutes  now. 
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Chairman  Leland:   Yes,  we  will  give  you  an  additional  ten. 

J,  W.  Oliver:  That  is  fine.  You  are  the  first  tax  administrator 
that  ever  yielded  anything  to  me. 

Chairman  Leland:  I  give  away  others'  time. 

J.  W.  Oliver  :  I  would  like  to  make  one  observation  about  this 
speech  Mr.  Miesse  made.  He  referred  to  the  lie  detector,  and  I 
wanted  to  ask  ]\Ir.  Zoercher  here  if  he  had  equipped  his  board  of 
assessors  with  lie  detectors.  I  think  he  is  regarded  as  the  foremost 
tax  administrator  in  the  country.  He  has  the  best  system  of  collect- 
ing fairly  the  taxes  and  also  avoiding  extravagance,  and  I  am  sur- 
prised if  he  has  not  made  an  investment  in  lie  detectors. 

TAXES  FROM  TAXPAYERS'  POINT  OF  VIEW 

J.   W.   OLIVER 

When  Dr.  Leland  asked  me  to  present  a  paper  he  specified  the 
title  "  Taxes  from  Taxpayers'  Point  of  View  ".  We  are  all  tax- 
payers so  our  point  of  view  must  be  co-extensive  with  the  entire 
realm  of  political  and  economic  activity.  True,  not  all  of  us  see 
alike — even  from  the  same  point — and  most  certainly  when  an  ob- 
ject is  viewed  from  different  angles  there  is  a  variation  in  the  per- 
spective. As  I  studied  the  meaning  of  the  title  I  wondered  if  1 
had  been  selected  to  put  on  the  entire  show.  But,  with  the  predom- 
inance of  tax-gatherers  and  college  professors  surely  that  could  not 
be — then  I  observed  that  I  was  to  be  limited  to  twenty  minutes. 
Thus  it  occurred  to  me  that  I  should  confine  myself  to  a  picture 
of  taxation  showing  the  perspective  from  business  taxpayers'  point 
of  view. 

I  have  never  pleaded  with  Dr.  Leland  for  a  reduction  in  my  tax 
bill  nor  have  I  ever  taken  issue  with  him  on  the  subject  of  taxation. 
But  I  suspect  there  are  some  commissioners  in  this  audience,  who, 
had  they  been  serving  in  Dr.  Leland's  stead,  would  have  assigned 
to  me  a  slightly  different  topic — "  Tax-dodging  from  a  Tax-dodger's 
Point  of  View  "  ! 

Since  I  must  draw  this  picture  I  hope  you  will  think  me  no  more 
illogical  than  our  present  tax  structure  itself  if  I  proceed  first  to 
illustrate  the  upper  portion  of  the  building  before  I  deal  with  the 
foundation.  I  take  it  that  I  am  not  expected  to  portray  an  ideal 
picture  but  rather  to  deal  with  actuality. 

Taxes,  according  to  a  narrow  dictionary  definition  mean  the 
"  pecuniary  contributions  for  defraying  the  expense  of  government  ". 
I  shall  refer  to  the  word  in  its  more  enlarged  sense  as  embracing  all 
cost  borne  by  the  people  in  support  of  government.  By  this  I  mean 
that  the  cost  of  determining  tax  liability,  or,  for  that  matter,  the 
cost  of  complying  with  any  other  governmental  regulation  is  just 
as  much  tax  as  money  payments  to  a  tax  collector. 
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Then  at  the  outset  let  me  further  clarify  my  point  of  view  by 
defining  "  business  "  to  cover  the  entire  field  of  commercial  activity 
rather  than  to  represent  a  few  large  corporations,  which,  according 
to  the  legislative  demagogues  who  have  played  havoc  with  our  tax 
structure,  "  own  the  major  portion  of  the  wealth,  earn  most  of  the 
income,  and  are  controlled  by  a  few  stockholders  whose  only  aim  is 
to  unjustly  enrich  themselves  by  exploiting  the  poor  and  helpless  ". 

Actually,  business  is  only  the  medium  through  which  you  and  I 
must  obtain  what  we  require  for  our  daily  use. 

Today  business  is  taxed  at  every  turn.  A  very  substantial  portion 
of  the  business  tax  today  exists  solely  because  these  demagogues 
have  either  wanted  to  punish  "  big  business  "  or  because  their  cow- 
ardice has  forced  them  to  resort  to  the  delusion  "  that  by  placing 
the  tax  burden  on  business  the  poor  man  is  being  properly  relieved 
of  an  unjust  burden  ".  One  of  the  maxims  of  Adam  Smith  was 
that  taxes  should  be  assessed  in  accordance  with  ability  to  pay. 
He  did  not,  as  so  many  would  have  you  believe,  try  to  imply  that 
ability  to  pay  should  be  the  sole  motivating  factor  in  the  minds  of 
those  charged  with  writing  our  tax  statutes.  But  if  we  are  to 
assume  that  ability  to  pay  should  be  uppermost  in  our  minds  we 
defeat  that  very  assumption  by  placing  any  tax  ivliatsocver  on 
business. 

This  is  so  because  any  business  tax  nmst  fall  on  the  consumers, 
business  employees,  or  the  stockholders.  Even  if  it  fell  exclusively 
on  one  of  these  three  classes,  the  burden  would  not  be  borne  in  true 
relationship  to  ability  to  pay.  Undoubtedly  the  major  portion  of 
business  taxes  finds  its  way  into  the  cost  of  articles  sold.  Cost  of 
goods  sold,  plus  a  profit,  usually  constitutes  cost  to  the  consumer. 
When  the  poor  man  buys  a  loaf  of  bread  he  pays  as  much  for  it  as 
does  the  wealthy  man. 

I  represent  a  small  corporation  which  is  spread  out  over  nine 
states.  In  1935  we  paid  (or  accrued)  in  actual  taxes  to  the  different 
tax  collecting  agencies  an  amount  equal  to  about  12  per  cent  of  our 
sales.  On  top  of  this  it  cost  us  an  additional  amount  of  about  8/10 
of  1  per  cent  of  our  sales  to  meet  the  requirements  of  government. 
Then  there  was  the  accumulated  tax  cost  included  in  goods  and  ser- 
vices acquired  from  others  that  became  a  part  of  our  total  cost. 
Obviously,  we  could  not  in  every  instance  recover  precisely  the 
allocable  portion  of  taxes,  even  if  we  knew  what  it  was,  but  I  think 
I  am  safe  in  saying  that  the  consumers  of  our  merchandise  pay  a 
consumption  tax  which  if  known  would  be  shocking  to  those  of  my 
friends  who  oppose  sales  taxes  because  they  do  not  conform  to  the 
principle  of  ability  to  pay. 

I  think  taxpayers  in  general  would  willingly  permit  those  of  large 
income  to  pay  the  entire  cost  of  government.  But  since  the  revenue 
resulting  from  a  graduated  personal  income  tax  would  be  entirely 
inadequate,  we  must  have  other  means  of  supporting  our  government. 
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Therefore,  it  seems  that  we  must  have  some  consumer  taxes,  but  why 
not  admit  the  fact  ?  If  the  truth  were  known  I  doubt  that  the  voting 
pubHc  would  object.  (Even  an  objection  would  be  wholesome.) 
Most  everybody  knows  that  the  sales  price  of  liquor  or  tobacco  is 
heavily  laden  with  taxes  and  yet  we  know  of  no  office  holder  having 
been  defeated  for  re-election  on  account  of  his  having  failed  to  have 
these  taxes  removed.  While  I  think  it  would  be  a  good  thing  to 
have  consumers  (taxpayers  in  fact)  painfully  aware  of  the  taxes 
they  pay,  it  does  not  seem  to  me  that  those  who  consume  the  most 
beer  or  brandy  are  acutely  conscious  that  they  are  being  victimized 
by  an  extravagant  government.  Apparently,  at  least,  taxes  that 
gurgle  in  your  throat  are  the  easiest  to  take. 

I  want  this  picture  to  be  a  clear  one  so  perhaps  I  should  stay  away 
from  intoxication.  Let  us  deal  with  the  realities  of  our  present-day 
business  problems. 

Taxation,  a  matter  which  should  not  divert  the  attention  of  busi- 
ness executives,  is  today  the  most  aggravating  and  perplexing  prob- 
lem facing  management.  The  problem  is  so  ever  present  that  the 
business  man  is  compelled  to  resolve  almost  every  question  to  its  tax 
efifect  before  he  considers  its  ordinary  commercial  aspects.  It  would 
be  a  waste  of  your  time  for  me  to  go  extensively  into  the  overlapping 
tax  laws  but  I  should  tell  you  that  it  costs  business  over  one  billion 
dollars  annually  to  determine  tax  liability  and  comply  with  govern- 
mental regulations.  Why  the  high  cost?  Business  in  itself  is 
complex  and  business  tax  laws  can  be  no  less  complex  than  the 
business.  But  state  and  local  governments  have  entered  the  field  of 
business  taxation.  Since  these  taxing  jurisdictions  are  not  co-ex- 
tensive with  the  business  enterprise,  a  further  complication  arises. 
It  is  this  latter  cause  that  has  added  much  to  the  taxpayers'  worry. 
The  most  complicated  problems  of  segregation  and  allocation  arise. 
These  call  for  rules  and  regulations  with  endless  ramifications. 
What  constitutes  doing  business  within  the  meaning  of  the  various 
tax  laws  is  a  matter  that  is  continually  before  the  courts.  Likewise 
what  constitutes  a  proper  yardstick  for  measuring  capital  within  a 
state  or  taxable  earnings  within  a  state  seems  to  be  a  problem  im- 
possible of  solution.  Most  corporations  have  many  tax  returns  to 
file  wherein  the  cost  of  compiling  the  data  is  many  times  the  tax 
liability.  Even  after  having  prepared  the  data  with  meticulous  care 
they  still  too  frequently  have  to  fight  their  cases  before  tax  commis- 
sions— all  because  no  ascertainable  set  of  facts  can  be  obtained  that 
clearly  and  unmistakably  set  out  the  tax  intended  by  the  statute. 

Now  I  would  not  have  you  believe  that  none  of  the  fault  lies  at 
the  doorstep  of  taxpayers.  Surely  some  of  the  burdensome  rules  and 
regulations  (red  tape)  are  necessary  to  prevent  tax  evasion.  But 
this  leads  me  to  my  most  important  observation — mutual  distrust 
between  taxpayer  and  taxgatherer. 
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Taxpayers  in  general  in  this  country  are  perhaps  not  as  honest 
as  they  are  in  some  other  countries,  especially  Great  Britain.  Too 
many  taxpayers  have  reached  the  conclusion  that  there  is  nothing 
dishonest  in  evading  tax.  They  reach  this  conclusion  through  illog- 
ical reasoning,  namely  "  at  best  the  taxgatherer  is  going  to  get  more 
than  he  is  entitled  to,  therefore  I  shall  dodge  whatever  I  can."  Due 
to  this  condition  tax  commissioners  have  found  it  necessary  to  impose 
rather  stringent  rules  and  in  their  attempt  to  catch  the  dishonest 
taxpayers,  they  have  ensnarled  honest  taxpayers  in  an  overwhelm- 
ing amount  of  red  tape.  Then  the  converse  of  this  situation  arises 
when  tax  collectors  go  on  the  theory  that  they  should  collect  all 
monies  possible  "  for  at  best  they  will  collect  less  than  the  taxpayer 
owes." 

Perhaps  the  most  unsatisfactory  situation  is  that  which  rises 
because  state  legislators  have  placed  upon  the  statute  book  laws  that 
could  never  be  administered  on  a  uniform  basis.  I  believe  many  tax 
administrative  offices  have  taken  these  problems  too  seriously  and 
perhaps  too  literally  and  thus  laid  down  rules  that  in  themselves 
are  more  complex  than  necessary. 

The  history  of  tax  legislation  during  the  past  few  years,  both  fed- 
eral and  local,  the  court  decisions — upsetting  the  laws  or  overruling 
administrative  rules  and  decisions — are  too  much  for  the  taxpayer 
to  comprehend  without  losing  his  respect  for  those  who  write  the 
laws  as  well  as  those  who  administer  them. 

I  was  a  witness  before  the  Ways  and  Means  Committee  as  well 
as  the  Finance  Committee  during  the  last  session  of  Congress.  I 
wish  I  had  time  to  point  out  the  testimony  of  some  of  the  country's 
most  outstanding  tax  experts  (men  who  had  no  ax  to  grind)  and 
then  show  you  how  few  of  their  suggestions  found  their  way  into  the 
1936  revenue  act.  Gentlemen,  the  1936  revenue  act  in  my  opinion 
is  a  flagrant  example  of  legislation  that  violates  all  the  established 
principles  of  taxation.  Not  only  do  I  think  it  sufficient  to  cause 
honest  taxpayers  to  lose  faith  in  tax  equity,  but  I  am  afraid  it  will 
cause  tax  students  to  lose  faith  in  our  democracy. 

I  am  firmly  convinced  that  taxpayers  have  the  record  in  their 
favor.  Their  mistrust  is  justified  by  this  record — In  1935  taxpayers 
had  occasion  to  question  the  imposition  of  over  $32,000,000  federal 
taxes  on  the  grounds  that  bureau  interpretations  of  the  law  were 
incorrect.  Only  $13,000,000  of  these  impositions  were  sustained  by 
the  board  of  tax  appeals.  The  testimony  of  Mr.  Jackson  during  the 
1935  tax  hearings  indicated  that  the  government  lost  two-thirds  of 
the  cases  that  were  appealed — the  average  case  involving  a  deficiency 
of  $28,000.  Now,  what  do  you  think  would  be  the  result  if  all  small 
differences  resulting  from  administrative  decisions  or  rulings  could 
be  appealed? 

In  settlement  of  the  hundreds  of  tax  bills  that  come  across  my 
desk  each  year,  I  find  very  few  of  them  that  can  be  checked  and 
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OK'ed  for  payment  without  question.  With  respect  to  those  which 
I  question,  I  invariably  find  myself  compelled  to  pay  several  bills 
which  I  think  are  unjust  but  I  must  pay  them  because  the  amount 
involved  does  not  warrant  further  controversy. 

The  foregoing  is  a  rather  sketchy  outline  of  our  present  business 
tax  structure.  You  will  notice  that  I  have  failed  to  deal  with  the 
foundation.  From  my  point  of  view  I  am  unable  to  observe  any 
foundation  at  all. 

I  am  convinced  that  we  must  rebuild  and  I  sincerely  hope  that 
this  organization  may  be  employed  as  the  architect.  I  think  you 
should  begin  drawing  your  plans  and  specifications  without  delay. 
Your  most  important  specification  should  be  that  the  new  building 
will  be  erected  on  a  foundation  the  composite  of  which  shall  embrace 
Adam  Smith's  four  maxims : 

( 1 )  The  people  should  contribute  towards  the  support  of  govern- 
ment in  proportion  to  their  respective  abilities ;  that  is,  in 
proportion  to  the  revenue  which  they  enjoy  under  the  pro- 
tection of  the  state.  In  the  observation  or  neglect  of  this 
maxim  consists  the  equality  or  inequality  of  taxation. 

(2)  The  tax  which  each  individual  is  bound  to  pay  ought  to  be 
certain  and  not  arbitrary,  as  the  uncertainty  of  taxation 
favors  insolence  and  corruption.  A  very  small  degree  of 
uncertainty  is  even  a  greater  evil  than  a  considerable  amount 
of  inequality. 

(3)  Every  tax  ought  to  be  levied  at  the  time  or  in  the  manner  in 
which  it  is  most  likely  to  be  convenient  for  the  contributor 
to  pay  it. 

(4)  Taxes  should  be  so  contrived  as  to  take  and  keep  out  of  the 
pockets  of  the  people  as  little  as  possible  over  and  above  what 
it  brings  into  the  public  treasury. 

Before  giving  you  my  own  conclusions  which  will  embody  recom- 
mendations, I  would  like  at  this  point  to  make  reference  to  a  study 
on  the  cost  to  business  concerns  of  compliance  with  tax  laws. 

In  1935  the  American  Management  Association  assisted  Dr.  Haig 
of  Columbia  University  in  circularizing  questionnaires  to  various 
types  of  business  taxpayers  with  respect  to  the  waste  to  public 
treasuries  and  to  taxpayers  directly  traceable  to  the  necessity  of 
maintaining  duplicate  administrations  and  in  preparing  duplicate  tax 
returns.  With  the  aid  of  Dr.  Haig  we  prepared  a  very  elaborate 
questionnaire  as  to  the  type  of  tax  returns  with  which  the  companies 
had  to  deal  and  the  amount  of  tax  paid  as  well  as  the  details  of  cost 
that  were  entailed  in  determining  and  settling  tax  liability.  Review- 
ing this  matter  in  retrospect,  we  now  see  that  we  set  out  to  classify 
in  too  much  detail  the  minutiae  of  tax  costs.  Consequently,  this 
scared  many  large  corporations  who  were  then  many  months  behind 
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time  in  complying'  with  governmental  regulations  so  that  we  did  not 
receive  enough  answers  to  make  a  convincing  statistical  tahulation. 

Out  of  1600  questionnaires  sent  to  different  types  of  corporations, 
only  186  replies  were  received  and  only  163  of  these  were  filled  out 
in  a  manner  permitting  summarization. 

Last  fall,  Dr.  Haig  rendered  a  tentative  report  on  the  findings. 
It  would  take  more  time  than  is  at  my  disposal  to  read  his  report. 
Furthermore,  I  was  informed  by  Dr.  Haig  just  before  he  left  for 
Europe  last  week  that  he  will  sometime  later  this  year  prepare  his 
final  report  on  the  subject.  At  that  time  he  stated  that  further 
study  on  the  subject  had  proved  to  his  satisfaction  that  business  has 
a  justifiable  complaint  on  the  ground  that  there  is  entirely  too  much 
unnecessary  cost  in  complying  with  complex  tax  laws. 

To  give  you  an  example  of  some  of  the  high  points  that  were 
brought  out  in  Dr.  Haig's  tentative  report,  let  me  point  out  that  163 
of  these  corporations  filed  31,100  primary  tax  returns.  Of  these, 
6,368  were  federal  and  24,732  were  state  and  local  returns.  Then 
in  addition  these  corporations  filed  nearly  160,000  information  or 
supplementary  reports  with  tax  officials. 

In  respect  to  the  cost  of  determining  income  tax  liability,  let  me 
quote  verbatim  from  the  report : 

"  The  income  tax  has  a  '  low  cost  of  administration  ',  being 
often  collected  at  a  cost  of  1  per  cent  or  less  to  the  public 
treasury;  but  it  apparently  involves  a  very  high  cost  of  com- 
pliance. Out  of  our  sample,  95  corporations  paid  a  federal 
income  tax  in  1934.  The  typical  corporation  in  this  group  had 
an  '  invisible  tax '  *  of  4.7  per  cent  and  1 1  corporations  had 
compliance  costs  in  excess  of  25  per  cent.  Again,  76  corpora- 
tions out  of  the  sample  paid  state  income  taxes  (or  franchise 
taxes  measured  by  income)  ;  the  typical  corporation  in  this  group 
had  a  compliance  cost  of  9.5  per  cent  and  14  out  of  the  176  cor- 
porations had  costs  in  excess  of  40  per  cent.  How  greatly  these 
percentages  would  have  been  decreased,  had  we  been  dealing 
with  a  year  of  prosperity  instead  of  a  year  of  depression  cannot 
be  determined,  but,  in  any  case,  it  seems  probable  that  we  shall 
have  to  revise  radically  our  conception  of  the  income  tax  as  a 
low-cost  tax.  Some  of  the  costs  for  the  income  taxes  of  in- 
dividual states  are  even  more  striking.  In  45  cases  corporations 
reported  that  they  paid  the  New  York  State  corporation  fran- 
chise tax  which  is  based  on  net  income  with  certain  minimum 
payments.  The  state  received  $367,(X)0  and  the  corporations 
paid  out  $83,000  or  22.5  per  cent  to  establish  the  extent  of  their 
liability.  With  15  cases  under  the  Massachusetts  law,  the 
corresponding  figure  is  16.6  per  cent." 

*  Defined  in  his  report  as  '  cost  of  compliance  '. 
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Another  illustration  brought  out  in  the  report  is  that  the  property 
tax  is  the  least  expensive  to  comply  with  from  the  standpoint  of 
taxpayers  even  though  it  is  generally  accepted  as  having  a  relatively 
high  governmental  administrative  cost. 

Then  again  let  me  quote  specifically  what  Dr.  Haig  has  to  say 
regarding  the  sales  tax : 

"  Finally,  let  us  consider  the  sales  tax,  which  lies  somewhere 
between  the  income  tax  and  the  property  tax  in  its  public  costs 
of  administration,  the  figure  of  lYz  per  cent  being  commonly 
cited  as  a  typical  administrative  cost.  This  is  the  tax  which 
has  often  been  cited  as  being  so  simple  that  it  costs  the  taxpayer 
little  or  nothing  in  '  trouble,  vexation  and  oppression  '.  Our 
returns  show  that  91  of  the  corporations  paid  state  sales  taxes 
amounting  to  approximately  8  million  dollars  but  that  it  cost 
these  corporations  $291,254  to  settle  this  sales  tax  liability,  a 
cost  of  compliance  of  Z.7  per  cent.  Numerous  individual  in- 
stances may  be  cited  where  it  cost  the  corporation  more  to 
comply  with  the  sales  tax  law  than  the  state  received  in  tax. 
This  places  the  sales  tax  on  about  the  same  level  as  the  income 
tax  and  property  tax,  when  private  as  well  as  public  costs  are 
included." 

A  very  interesting  part  of  the  report  relates  to  some  specific  cases 
(the  names  of  the  corporations  are  not  mentioned)  which  he  styled 
"  Horrible  Examples  ".  For  me  to  stress  these  might  appear  that 
I  am  exaggerating  the  point  and  I  will  not  trespass  on  your  time  to 
refer  to  them,  however,  during  the  discussion  that  follows,  I  would 
be  glad  to  take  a  few  minutes  to  read  some  of  these  cases,  should 
anyone  wish  me  to  do  so. 

Dr.  Haig,  in  concluding  his  tentative  report,  made  this  statement : 

"  It  is  certainly  not  the  function  of  this  paper  to  consider  the 
relative  merits  of  various  proposals  to  correct  the  situation 
revealed  by  the  study.  Its  task  is  more  modest ;  it  contents 
itself  with  an  attempt  to  ascertain  whether  or  not  there  is  a 
substantial  basis  for  the  complaints  of  unreasonable  costs  of  tax 
compliance  which  are  steadily  increasing  in  volume.  This  con- 
clusion seems  to  be  clearly  indicated ;  the  existing  system,  with 
its  endless  variations,  complications  and  duplications  in  federal 
and  state  taxing  methods,  involves  '  unnecessary  trouble,  vexa- 
tion and  oppression  '  for  the  taxpayer  sufficiently  substantial  in 
amount  to  justify  a  serious  effort  to  secure  reform.  The  busi- 
ness men  of  the  country  should  see  to  it  that  the  problem  of 
reform  is  intelligently  and  vigorously  attacked." 

When  I  undertook  this  assignment,  I  realized  that  the  company 
with  which  I  have  been  associated  for  several  years  is  not  an  average 
company  with  respect  to  taxation.     It  has  practically  all  of  the  com- 
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plications  that  a  much  larger  corporation  has  while  the  individual 
taxes  payable  in  the  different  states  are  comparatively  small.  Our 
tax  burden  when  viewed  in  the  light  of  cost  of  compliance  as  well 
as  taxes  paid,  may  seem  disproportionately  high.  Therefore  I 
decided  to  get  the  views  of  four  men  who  have  made  taxation  a  life 
study  and  who  are  now  exclusively  engaged  in  handling  tax  matters 
for  large  corporations — men  whose  opinions  and  ability  I  respect 
profoundly.  I  wrote  a  letter  to  each  of  them,  asking  what  in  their 
opinion  was  the  most  unfavorable  trend  of  taxation  as  affecting 
business  today.  They  all  agreed  that  taxation  is  too  complex  and 
that  there  are  too  many  unnecessarily  over-lapping  tax  statutes. 
They  had  different  ideas,  however,  as  to  what  constituted  the  one 
most  objectionable  feature.  I  am  not  at  liberty  to  identify  them  but 
I  have  condensed  their  replies  as  follows : 

Letter  No.  1  brought  out  the  deplorable  tendency  of  tax  laws  or 
the  administrators  of  tax  laws  to  accomplish  secondary  and  other 
objectives  than  that  of  raising  revenue,  stating  that  perhaps  this 
might  be  traced  to  those  famous  cases  where  the  income  tax  laws 
were  used  to  convict  and  imprison  gangsters  when  the  Department 
of  Justice  as  well  as  local  law  enforcement  agencies  could  not  muster 
enough  courage  and  proof  to  provide  major  convictions  under  the 
criminal  statutes.  "  This  ",  the  writer  continues,  "  worked  so  well, 
perhaps,  that  the  temptation  was  apparent  to  utilize  the  tax  laws  for 
the  accomplishment  of  broader  social  and  economic  results.  The 
examples  of  this  which  have  been  declared  unconstitutional  as  ex- 
ceeding the  taxing  authority  have  been  the  processing  taxes  under 
the  A. A. A.  and  the  payroll  taxes  under  the  Railway  Retirement  Act. 
.  .  .  The  current  administration's  attack  on  the  holding  company's 
system  and  on  public  utility  companies  has  found  its  reflection  in 
specific  provisions  in  the  tax  laws  such  as  the  definite  tax  on  per- 
sonal holding  companies,  the  2^4  per  cent  turnover  tax  on  dividends, 
etc.  Now  we  have  a  surtax  on  undistributed  profits  which  patently 
would  accomplish  more  in  the  way  of  social  and  economic  changes 
and  business  financing  methods  and  practices  than  it  actually  will  in 
tax  income  to  the  government." 

He  went  on  to  explain  that  with  the  1936  Revenue  Act  as  a  com- 
promise statute,  we  now  have  "  the  current  surtax  on  undistributed 
earnings  as  it  exists  in  the  1936  act  alongside  of  and  in  addition  to 
the  income,  excess  profits,  and  capital  stock  taxes  on  corporations, 
and  that  this  constitutes  a  commingling  of  two  antagonistic  theories 
of  corporate  taxation." 

By  way  of  parenthesis,  I  may  say  that  I  am  not  unmindful  of  the 
fact  that  the  different  phases  of  the  1936  Revenue  Act  are  to  be 
discussed  tomorrow  morning.  I  hope  however  that  the  speakers  will 
not  feel  that  I  am  trespassing  on  their  ground  if  I  emphasize  here  the 
fact  that  the  present  federal  tax  law  tries  at  one  and  the  same  time 
to  treat  a  corporate  entity  as  a  taxable  entity  and  as  a  non-taxable 
entitv. 
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Letter  No.  2  stressed  the  fact  that  "  ability  to  pay  ",  the  most  im- 
portant of  the  cardinal  principles  of  taxation,  has  been  almost  com- 
pletely overlooked  by  those  charged  with  the  drafting  and  enactment 
of  current  tax  legislation. 

Letter  No.  3  in  substance,  was  practically  the  same  as  letter  No.  2. 
No.  4  contained  this  important  paragraph  which  I  will  quote 
verbatim : 

"  If  T  were  asked  to  name  that  single  development  which  I 
consider  worst  I  would  say  that  it  is  not  the  shifting  to  the 
wrong  shoulders  nor  a  tendency  to  tax  for  punishment.  Both 
of  these  evils  undoubtedly  exist,  but  to  my  mind  the  most  un- 
favorable development  is  obscuration.  By  this  queer  (and 
obscure)  expression,  I  mean  the  multiplication  and  diversifica- 
tion of  taxes  to  such  an  extent  and  in  such  a  way  that  the  think- 
ing voter  cannot  see  them,  comprehend  them,  feel  them,  weigh 
them,  and  compare  them  with  other  tax  systems  or  with  the 
standard  of  what  is  a  reasonable  tax  burden.  If  we  could  re- 
strict taxation  to  a  few  well-understood  types  of  tax  law  the 
voters  could  take  the  measure  of  the  legislator  who  votes  yea 
and  would,  I  think,  retire  him.  But  how  can  this  be  accom- 
plished when  you  have  hundreds  of  different  taxes  and  only  a 
specialist  is  in  a  position  to  determine  the  extent  of  a  taxpayer's 
burden  ?  " 

Before  I  sum  up  with  my  own  conclusions,  let  me  say  that  I  fer- 
vently hope  not  a  single  member  of  the  audience  still  believes  we 
have  a  good  tax  system  in  this  country ! 

In  conclusion  let  me  emphasize  my  belief  that : 

(1)  Business  taxation  can  not  be  justified  by  the  cardinal  prin- 
ciples of  taxation. 

(2)  Taxation  must  be  simplified  so  as  to  remove  grounds  for  mis- 
understandings which  are  so  largely  responsible  for  the 
present  day  mutual  distrust  between  taxpayer  and  tax 
collector. 

(3)  When  w-e  have  reduced  the  cost  of  government  to  the  abso- 
lute minimum  consistent  with  highest  possible  living  stand- 
ards, we  should  recognize  the  necessity  for  consumer  taxes 
that  take  up  the  difference  between  our  national  (federal  and 
local)  budget  and  the  amounts  that  can  be  appropriately 
raised  from  income  and  direct  property  taxation. 

(4)  Consumer  taxes,  even  if  ])usincss  becomes  the  collecting 
agency  for  them,  must  be  known  to  the  consumer. 

(5)  Consumer  taxes  cannot  be  efficiently  collected  by  local  units 

of  government — thus   the   necessity   for   a  joint   partnership 
between  federal  and  local  government. 
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(6)  The  foregoing  would  free  business  from  unnecessary  com- 
plications and  permit  business  to  again  direct  its  attention  to 
the  ordinary  problems  of  commercial  activity. 

Chairman  Leland:  I  am  sure  we  are  very  much  indebted  to  Mr. 
Oliver  for  the  thought-provoking  paper  that  he  has  just  read.  He 
spun  rather  a  strong  thread  and  one  which  certainly  can  ensnare  a 
good  many  administrators.  You  know,  I  felt  sort  of  sorry  for  busi- 
ness men  for  awhile,  when  he  was  telling  about  this  matter  of  billions 
of  dollars  in  cost  that  confronted  the  public  treasury,  until  I  was 
watching  the  balloon  ascension  in  the  back  there,  and  when  I  looked 
up  there  and  saw  that  phrase  of  James  Whitcomb  Riley,  I  felt  some- 
what better : 

"  It  haint  no  use  to  grumble  and  complane 
It's  jest  as  cheap  and  easy  to  rejoice." 

We  have  been  giving  the  taxpayers  quite  an  outing  this  evening, 
and  we  still  are  not  through. 

The  ne.xt  speaker  on  the  program,  Mr.  Paul  N.  Reynolds,  is  execu- 
tive secretary  of  a  very  interesting  and  unique  taxpayers'  organiza- 
tion in  the  state  of  Wisconsin.  Mr.  Reynolds  is  now  the  executive 
director  of  that  association,  having  formerly  been  their  research 
director,  and  he  has  been  an  employee  and  executive  officer  in  various 
capacities  with  the  Wisconsin  Tax  Commission.  He  has  had  a  lot  of 
experience  on  the  tax  administrative  side  of  the  question,  as  a  re- 
search worker,  and  now  as  a  representative  of  a  taxpayers'  associa- 
tion. He  has  been  doing  very  constructive  work  in  his  state, 
accomplishing  some  very  interesting  things,  and  I  am  sure  in  his 
paper  on  "  Constructive  Economy  in  Government ",  the  frontier 
which  has  been  so  ably  pushed  by  the  two  previous  speakers  will  be 
much  further  extended.     INIr.  Reynolds. 

CONSTRUCTIVE  ECONOMY  IN  GOVERNMENT 

PAUL   N.   REYNOLDS 
Executive  Director,  Wisconsin  Taxjiayers  .\lliance 

My  topic.  Constructive  Econoiuy  in  Government,  carries  with  it 
the  implication  that  some  economy  does  or  should  exist  in  govern- 
ment spending.  Each  year  the  taxpayers  in  this  country  turn  over 
about  10  billion  dollars  to  government  and  ask  few  questions  about 
how  it  is  spent. 

It  seems  a  paradox  that  a  man  should  relinquish  regularly  part  of 
his  income  to  pay  for  something  he  knows  little  about.  It  was  not 
until  government  spending  approximated  extravagance  that  the  great 
majority  of  taxpayers  even  stopped  to  consider  whether  or  not  they 
were  getting  full  value  for  their  money.     In  other  words,  people 
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were  not  tax  conscious.  In  recent  years  a  few  citizens  have  now 
reached  the  point  of  questioning;  have  become  tax  conscious  through 
the  work  of  organizations  Hke  yours — and  mine.  They  ask,  "  Am  I 
getting  dollar  for  dollar  value  from  my  taxes  ?  "  We  in  this  group 
have  discovered  the  answer  is  no.  When  the  great  majority  of  tax- 
payers also  know  the  answer  is  in  the  negative  and  the  reasons  why 
it  is  "  no,"  our  program  of  constructive  economy  will  be  well  on 
its  way. 

Now  how  can  we  achieve  constructive  economy  in  government  ? 
There  are  two  distinct  ideas  about  the  national  income.  Some  of 
us  believe  more  of  our  income  should  be  spent  in  cooperative  efforts; 
others  believe,  just  as  sincerely,  that  public  spending  should  be 
reduced.  In  both  cases,  everyone  should  agree  that  the  sums  spent 
should  not  be  wasted. 

A  contrary  attitude  is  hypocritical  and  any  person  who  advocates 
such  nonsense  should  be  indicted  along  with  the  arsonist  who 
destroys  income-producing  property  for  personal  gains.  The  only 
difference  is  that  property  destroyed  by  the  arsonist  may  be  insured, 
but  as  3-et  there  is  no  insurance  to  protect  any  of  us  from  public 
waste — except  those  plans  which  will  promote  economy  in  gov- 
ernment. 

Most  members  of  the  National  Tax  Association  are  tax  admin- 
istrators and  as  such  are  responsible  only  for  the  administration  of 
tax  laws  passed  by  the  various  legislatures.  Taxation  is  only  one 
part  of  a  program  of  constructive  economy  in  government,  although 
a  very  important  part.  An  economy  program,  however,  must  begin 
before  taxes  are  levied.  Taxes  are  necessitated  by  expenditures  and 
when  we  have  a  constructive  and  judicious  program  of  expenditures, 
the  problem  of  taxation  will  be  half  solved ;  perhaps  more  than  half 
solved,  for  it  is  always  easier  to  stir  up  enthusiasm  on  the  part  of 
the  voters  about  some  tax  bill  than  about  a  long-time  program  for 
expenditures. 

Similarly,  it  is  much  easier  to  stir  up  popular  interest  over  some 
immediate  expenditure  problem  than  over  a  plan  for  a  permanent 
solution  of  the  problem.  People  will  rise  up  in  wrath  about  an 
exposure  of  graft  brought  to  light  by  a  legislative  or  county  board 
investigation  and  pay  little,  if  any,  attention  to  reform  proposals  that 
would  save  many  times  the  amount  taken  by  fraud.  Newspapers  will 
fling  banner  headlines  at  their  readers  about  some  specific  misappro- 
priation, and  give  small  sixpoint  type  publicity  to  a  proposal  to  stop 
the  drop-by-drop  extravagance  that  literally  wastes  millions.  It  is 
the  immediate  and  present  which  is  dramatic.  Our  task  is  to  put 
some  drama  into  our  long-time  solutions. 

Makeshift  temporary  economy  plans  no  doubt  are  adopted  in  good 
faith  but  have  slight  connection  with  the  more  important  and  broader 
program  of  constructive  economy.  The  idea  of  constructive  economy 
in  government  is  not  a  new  one.     Men  in  public  affairs  have  given  it 
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their  attention  for  years.  Political  scientists  for  a  long  time  have 
been  harping  upon  needed  administrative  reforms,  and  within  your 
own  organization  of  tax  officials  you  have  done  much  to  point  the 
way  toward  this  result.  The  committee  on  expenditure  control  of 
this  association  and  the  committee  on  conflicting  taxation,  have 
worked  out  the  general  principles  which  apply  to  a  program  of 
constructive  economy. 

About  four  and  one-half  years  ago,  a  group  of  leading  Wisconsin 
citizens  organized  the  Wisconsin  Taxpayers  Alliance.  They  did  this 
because  they  recognized  that  we  would  never  receive  a  dollar's 
worth  of  government  service  for  a  dollar  in  taxes  paid  until  we  had 
planned  economy  in  Wisconsin  government,  and  because  they  also 
realized  that  efficient  spending  of  tax  moneys  would  never  be 
achieved  unless  some  non-partisan,  permanent,  research  agency  took 
over  the  function  of  promoting  governmental  reforms  along  sound 
constructive  lines. 

The  Wisconsin  Taxpayers  Alliance  was  not  created  as  a  militant, 
spectacular  organization.  Its  main  purpose  was  and  is  educational. 
Its  principal  task  is  to  dig  out  the  facts  about  government  and  tax- 
ation and  to  present  these  facts  to  the  people  in  such  a  way  that  the 
public — the  voter  and  taxpayer — will  understand  them  and  take  an 
active  interest  in  the  more  permanent  advantages  of  lasting  con- 
structive economy  in  government. 

Surveys  by  our  research  staff  soon  indicated  that  the  principal 
thing  needed  for  the  efficient  spending  of  the  taxpayer's  dollar  was  a 
program  of  expenditure  control.  Toward  this  end  the  ideas  already 
advanced  by  political  scientists  and  tax  officials  were  recast  to  meet 
Wisconsin's  needs  and  we  began  actively  to  study  and  promote  an 
expenditure  control  program  for  Wisconsin. 

Now  expenditure  control  is  a  meaningless  term  to  the  average  in- 
dividual. It  does  little  good  to  talk  or  publish  articles  about  expen- 
diture control.  Specific  examples  and  facts  are  what  people  under- 
stand. Accordingly,  there  are  about  six  main  ideas  involved  in  an 
expenditure  control  program  which  must  be  promoted  in  whole  or  in 
part  before  we  can  have  constructive  economy  in  government.  These 
six  ideas  as  we  have  applied  them  to  Wisconsin  are: 

1.  Planning;  2.  Proper  units  of  administration;  3.  Proper  sources 
of  taxation ;  4.  Adequate  budget  and  accounting  machinery ;  5.  Effi- 
cient personnel ;  and  6.  Public  cooperation. 

I.    Planning 

A  program  of  expenditure  control  must  begin  with  adequate  plan- 
ning. It  is  doubtful  if  any  of  the  measures  contemplated  by  expen- 
diture control  should  be  adopted  until  they  are  fairly  well  proven  by 
adequate  research  on  the  part  of  public  and  private  tax  research 
agencies,  and  furthermore,  have  undergone  thorough  discussion  and 
debate  among  the  voters  and  taxpayers  of  the  state.     Careful  plan- 
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ning  must  serve  as  the  basis  of  an  expenditure  control  program,  and 
this  means  planning  to  spend  less,  rather  than  more,  of  the  taxpayers' 
money. 

Government  today  is  the  most  complex  structure  we  have — its 
administrative  units  and  its  processes  of  expenditures  have  grown  in 
a  "  hit  or  miss  "  fashion  without  much  relation  to  need,  and  certainly 
without  much  regard  to  the  taxpayers'  purse.  Our  present  govern- 
ment structure  is  the  outgrowth  of  the  conflicting  opinions,  desires, 
and  ideas  of  different  groups  of  people  and  of  dift"erent  units  of 
government.  If  we  are  to  have  efficient  government,  this  maze  of 
entangled  threads  of  administrative  and  financial  responsibility  must 
be  untangled  and  we  must  start  to  weave  anew  the  pattern  of  our 
governmental  structure. 

The  first  step  in  the  planning  process  is,  of  course,  the  collection 
and  presentation  of  facts.  Facts  are  those  stubborn  things  that  never 
need  to  apologize  to  anybody.  However,  more  harm  than  good  can 
come  from  the  collection  of  facts  which  are  not  based  on  impartial, 
non-political  data.  The  problem  of  collecting  these  facts  is  the  work 
of  the  public  planning  boards  and  of  private  research  agencies. 

The  second  problem  is  that  of  presenting  these  basic  facts  to  the 
people,  for  no  matter  how  significant  the  facts  may  be,  they  do  no 
good  if  they  are  kept  in  the  files  or  are  published  in  uninteresting 
governmental  reports  and  are  not  made  available  for  general  public 
use.  These  facts  must  be  presented  in  such  terms  as  will  be  readily 
understood  by  everyone.  When  they  are  read  and  understood  by 
the  people,  there  is  an  excellent  chance  that  they  will  be  carried  out 
and  not  be  treated  as  just  scraps  of  paper.  To  date  we  have  had 
far  too  few  examples  of  the  type  of  planning  which  should  meet  the 
taxpayer's  approval,  but  one  of  the  best  examples  and  one  of  which 
Wisconsin  should  be  exceedingly  proud  is  the  rural  zoning  work 
done  in  northern  Wisconsin  counties.  This  work  really  started  years 
ago  with  studies  of  land  use  and  tax  delinquency  made  by  the  Uni- 
versity College  of  Agriculture.  This  was  followed  later  by  an  in- 
vestigation of  land  use  by  a  special  interim  committee  of  the  1927 
legislature.  Finally,  these  investigations  resulted  in  the  passage  of 
the  county  zoning  law — the  first  general  rural  zoning  law  passed  by 
any  state. 

Following  this  the  county  and  town  boards  devoted  a  great  deal 
of  time,  study,  and  effort  to  the  preparation  and  enactment  of  zoning 
ordinances.  The  state  conservation  department,  the  University 
college  of  agriculture,  and  the  state  attorney  general  helped  county 
boards  by  advising  settlers,  drafting  maps  of  zoned  areas,  securing 
facts— doing  a  lot  of  preliminary  work  before  the  zoning  ordinances 
were  enacted.  Today,  as  a  result  of  their  activities,  23  counties  now 
have  zoning  laws  and  more  than  five  million  acres  of  rural  land  in 
northern  Wisconsin  counties  are  restricted  in  the  use  to  which  the 
land  may  be  put. 
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We  might  say  in  passing  that  we  believe  zoning  is  one  of  the 
first  important  steps  in  the  control  of  expenditures  in  rural  areas  in 
northern  Wisconsin.  It  is  interesting  to  note  that  this  successful 
type  of  control  followed  after  long  and  careful  planning.  It  is  an 
excellent  example  of  the  type  of  planning  we  mean.  The  whole 
project  was  thoroughly  studied;  all  the  facts  were  known  before 
zoning  ordinances  were  enacted,  mistakes  were  reduced  to  a  mini- 
mum, and  the  people  were  thoroughly  familiar  with  the  plan.  Tax- 
payers were  sold  on  the  changes  before  they  were  made.  If  all 
contemplated  changes  in  laws  were  as  well  planned  and  as  well 
thought  out  beforehand,  our  spending  and  taxing  laws  would  not 
be  the  maze  of  intricate,  duplicating,  and  overlapping  measures  that 
they  are  today.  The  first  step  of  expenditure  control,  then,  is 
planning. 

II.    Proper  Government  Units 

The  second  step  in  an  expenditure  control  program  is  the  estab- 
lishment of  the  proper  unit  of  government  to  handle  each  of  our 
various  public  affairs.  The  first  and  most  important  thing  any 
business  must  decide  is  who  is  going  to  do  the  job;  what  department 
has  the  necessary  equipment.  No  factory  would  be  successful  if  it 
gave  the  job  of  selling  to  the  shop  foreman  and  the  task  of  producing 
goods  to  the  sales  manager.  No  plant  would  succeed  if  it  attempted 
to  produce  fine  watches  in  a  rolling  mill  and  steel  tubing  at  the 
artisan's  work  bench.  Yet,  when  it  comes  to  government  we  have 
done  things  that  are  about  as  crazy  and  nonsensical. 

Most  of  our  systems  of  government  today  were  established  over 
a  hundred  years  ago,  and  while  our  social  and  economic  life  has 
changed  materially  since  that  time,  our  political  structure  has 
remained  the  same.  The  system  was  once  practical,  no  doubt,  but 
today  few  would  say  that  the  designated  units  of  government  are 
the  best  suited  to  transact  the  business  of  our  public  activity.  To 
find  the  proper  unit  of  government  for  each  function  is  one  of  the 
most  difficult  tasks  of  an  expenditure  control  program.  Whatever 
system  is  devised  will  be  a  compromise  between  two  extreme  points 
of  view. 

One  of  these  extremes  would  keep  government  functions  in  the 
hands  of  small  units,  such  as  our  towns,  while  the  other  extreme 
would  place  all  government  in  the  hands  of  a  central  authority,  such 
as  the  federal  or  the  state  government.  Neither  of  these  extremes 
is  practical.  On  the  one  side  we  have  the  ultimate  in  democratic 
home  rule  without  sufficient  financial  ability,  while  on  the  other  side, 
we  have  the  maximum  financial  ability,  but  the  government  is  re- 
moved far  from  the  hands  of  the  people  where  it  rightfully  belongs. 
Between  these  two  extremes  some  common  meeting  ground  must  be 
found. 

13 
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Various  studies  of  local  ability  to  raise  taxes  and  of  the  overlap- 
ping and  duplicating  structure  of  our  government  reveals  the  direc- 
tion in  which  our  compromise  must  go.  We  should  work  toward 
two  goals :  First,  that  no  unit  of  government  should  be  required  to 
maintain  a  function  which  it  is  financially  unable  to  support. 
Second,  no  unit  of  government  should  be  larger  than  necessary,  and 
the  administration  of  specific  government  activities  should  be  kept 
as  close  to  the  people  as  possible  without  waste.  Units  of  govern- 
ment, too  large  or  too  small,  lead  to  inefficiency.  If  the  unit  is  too 
large,  it  may  become  administratively  top-heavy,  become  involved  in 
red  tape,  and  resolve  itself  into  what  is  popularly  called  a  "  bureau- 
cracy."    Such  a  bureaucracy  may  be  extremely  inefficient. 

Similarly,  if  we  keep  our  administrative  units  as  close  to  the  will 
of  the  people  as  possible,  it  will  not  be  likely  that  public  officials  will 
attempt  to  promote  extravagant  programs.  It  is  well  known  that 
large  state  and  federal  government  expenditures  are  often  pushed 
through  by  officials  or  by  minority  groups,  where  in  the  same  case, 
if  people  felt  that  the  money  to  pay  these  expenditures  was  to  be 
raised  locally,  they  would  vote  the  project  down  in  a  hurry.  In  the 
interest  of  local  needs  compared  with  their  ability  to  pay,  the  admin- 
istrative unit  should  be  as  small  as  is  economically  possible. 

On  the  other  hand,  if  the  units  are  too  small,  we  have  the  extreme 
waste  which  exists  at  the  present  time  resulting  from  duplication  of 
activity.  There  are  today  about  7,500  school  districts  which  admin- 
ister our  local  schools  and  levy  taxes  for  this  purpose  in  Wisconsin. 
Similarly,  a  total  of  1,855  separate  and  distinct  units  of  government 
administer  and  levy  taxes  for  highway  purposes.  Anyone  who  has 
devoted  any  time  and  thought  to  the  study  of  waste  involved  in  this 
duplication  well  knows  that  the  answer  is  not  a  continuation  of  the 
present  system.  This  problem  of  the  proper  administrative  unit  is 
one  of  the  first  that  must  be  attacked  by  our  planning  boards,  both 
public  and  private.  Real,  lasting,  constructive  economy  in  govern- 
ment would  be  difficult  to  achieve  if  we  had  to  retain  our  present 
administrative  system  without  alteration. 

III.    Proper  Sources  of  Revenue 

Having  decided  what  units  of  government  are  best  suited  to  admin- 
ister the  public's  business,  the  next  step  in  a  program  of  expenditure 
control  is  to  determine  the  sources  of  revenue  which  will  be  used  to 
finance  these  expenditures  and  the  units  of  government  to  administer 
and  collect  the  taxes.  The  results  must  eliminate  overlapping  and 
duplication  of  units  of  administration  and  of  taxation. 

The  1935  conference  report  of  the  Interstate  Commission  on  Con- 
flicting Taxation  published  jointly  by  the  American  Legislators 
Association  and  the  Council  of  State  Governments  shows  that  federal 
and  state  governments  are  tapping  the  same  tax  sources  and  bases 
in  more  than  800  cases.     The  federal  government  is  least  affected, 
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of  course,  from  this  duplication,  simply  because  the  federal  govern- 
ment is  at  the  top  of  the  structure. 

But  aside  from  the  problem  of  tax  conflict  between  the  federal 
government  and  the  states,  we  find  many  conflicts  within  the  states 
themselves.  Wisconsin  is  an  example.  We  have  some  9,554  units 
of  government  levying  taxes.  The  major  source  of  tax  revenue  is, 
of  course,  the  general  property  tax  which  amounts  to  about  60  per 
cent  of  all  tax  funds  raised  in  the  state.  Each  of  the  9,554  units  of 
government  have  the  right  to  levy  or  to  compel  the  levy  of  property 
taxes.  The  state  at  the  present  time  levies  only  a  small  property 
tax  for  forestry  purposes,  but  local  units,  such  as  towns,  villages, 
cities,  and  counties,  make  broad  use  of  this  tax  source.  It  is  the 
cornerstone  of  their  financial  system.  In  the  scramble  for  taxes  in 
Wisconsin,  the  local  units  of  government  have  been  the  goat.  The 
state  and  federal  governments  have  claimed  all  the  other  major  tax 
sources,  leaving  the  local  units  only  the  general  property  tax. 

If  the  federal  or  state  government  decides  to  carry  out  some  new 
project  or  increase  the  expenditures  for  one  already  functioning,  the 
local  unit  is  required  to  raise  and  contribute  additional  funds  in 
order  to  share  in  the  project.  Since  the  general  property  tax  is 
their  one  main  source  of  revenue,  it  means  that  the  required  expen- 
ditures will  have  to  be  met  out  of  the  pocket  of  the  general  property 
taxpayer. 

Fixed  and  mandatory  expenditures  are  also  obstacles  in  the  way 
of  flexible  taxation.  Counties  in  W^isconsin,  for  example,  have  prac- 
tically no  new  tax  sources  available ;  coupled  with  this,  the  towns, 
cities,  and  villages  may  pay  their  share  of  county  taxes  with  delin- 
quent property  taxes,  and  yet  the  average  Wisconsin  county  has 
about  one-half  of  its  property  tax  dollar  absorbed  by  mandatory  and 
fixed  expenditures.  Out  of  the  flexible  half  of  the  county  property 
tax  dollar,  the  county  is  supposed  to  carry  on  its  ordinary  functions, 
and  in  many  cases  care  for  a  large  number  of  persons  on  relief. 
This  is  scarcely  coordination  of  tax-raising  ability. 

The  establishment  of  a  state  aid  system  and  of  a  system  of  state- 
collected,  locally-shared  taxes  is  supposed  to  supplement  local  tax 
collections  in  part  and  to  help  provide  adequate  revenues  for  needed 
services.  These  have  helped  to  some  extent,  but  the  systems  have 
not  been  coordinated  and  little  control  over  the  expenditure  of  the 
funds  has  been  established.  In  many  cases  a  larger  unit  is  the  most 
efiicient  unit  for  tax  collection,  but  in  these  cases  the  distribution 
of  collections  must  be  carefully  planned  and  dovetailed  with  need 
and  ability  to  efficiently  administer  these  funds.  Above  all,  some 
form  of  control  must  be  exercised  over  the  funds  thus  distributed. 
They  must  never  be  "  gifts  "  from  the  central  collecting  agency. 

If  we  are  to  have  an  efiicient  government,  we  will  have  to  give  the 
unit  a  sufficient  amount  of  funds  to  carry  out  the  duties  required  of 
it.  Constructive  economy  in  government  demands  perfect  coordi- 
nation between  administrative  and  tax-raising  units. 
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IV.    Financial  Control 

Given  the  proper  administrative  units  of  government  and  an  ade- 
quate tax  system  to  support  these  units,  our  government  would  fail 
to  operate  efficiently  unless  accompanied  by  a  system  of  financial 
control.     This  involves,  first  of  all,  the  subject  of  good  budgeting. 

A  budget  provides  the  bulwark  of  an  expenditure  control  program. 
It  substitutes  facts  for  bluster,  it  protects  the  taxpayer  against  ex- 
travagant expenditures,  and  the  honest  government  official  against 
unwarranted  and  groundless  attacks  upon  his  administration. 

Budgeting  is  not  a  substitute  for  honest  efficient  administration, 
but  it  is  one  of  the  principal  tools  which  must  be  used  to  achieve 
this  kind  of  administration.  Many  of  our  government  budgets  today 
are  no  more  than  lists  of  expenditures,  and  w^hile  we  recognize  that 
it  is  probably  necessary  to  make  such  a  list  before  the  year  begins, 
it  should  scarcely  be  dignified  by  the  label  of  a  budget. 

Most  of  our  budgeting  in  government  today  is  no  more  than  a 
makeshift  plan  and  fails  entirely  in  the  essential  features  of  what 
constitutes  a  good  budget.  Comprehensive — budgetary  control  as 
distinguished  from  the  budget  itself  is  left  out  of  the  picture  entirely. 
If  our  budgets  were  adequately  conceived  and  carried  out,  both  gov- 
ernment and  the  taxpayer  should  benefit.  On  this  one  point,  w^ith 
adequate  budgeting,  we  should  come  close  to  eliminating  the  prob- 
lem of  temporary  borrowing — a  procedure  which  has  become  almost 
chronic  in  many  of  our  communities  today.  Competent  budget 
planning  demands  that  all  departments  submit  detailed  budgets.  A 
complete  budget  system  should  budget  receipts  as  well  as  expendi- 
tures, but  most  government  budgets  today  deal  largely  with  expendi- 
tures only.  Attempts  to  completely  coordinate  and  dovetail  receipts 
and  expenditures  in  a  comprehensive  plan  are  seldom  featured.  This 
is  particularly  true  of  our  local  units  of  government.  Not  all  of 
them,  to  be  sure,  but  a  great  many  of  them  fall  into  this  category. 

Referring  to  Wisconsin  again,  even  our  state  fails  to  have  a  com- 
plete system  of  budgetary  control.  Its  accounting  system  is  dele- 
gated to  the  secretary  of  state.  The  state  system  of  accounting  is 
but  little  more  than  a  single  entry  system  and  the  accounting  records 
are  kept  on  a  strictly  cash  basis.  The  responsibility  for  staying 
within  the  legislature's  appropriation  is  practically  left  to  each  de- 
partment head;  the  Secretary  of  State  has  no  method  of  checking 
proposed  expenditures  of  a  department  with  available  appropriation 
balances.  The  state  budget  is  not  an  integral  part  of  the  state's 
accounting  system.  There  is  no  centralized  record  of  the  obliga- 
tions outstanding  against  the  state  at  a  given  date,  and  no  accounts 
are  included  in  the  system  to  show  what  part  of  the  estimated  in- 
come remains  to  be  collected.  The  state  has  no  balance  sheet  and 
under  its  present  system,  it  would  be  almost  impossible  to  prepare 
one  accurately. 
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Local  units  of  government,  for  the  most  part,  fail  to  have  adequate 
budget  procedure.  The  Wisconsin  State  Tax  Commission  has  de- 
vised a  uniform  system  of  accounts  and  has  made  some  strides 
toward  providing  uniform  accounting  systems  for  the  various  units 
of  government.  But  action  for  a  complete  system  of  budgetary  con- 
trol is  inhibited  by  state  law  and  by  the  fact  that  local  units  of  gov- 
ernment can  administer  their  accounting  system  as  they  see  fit. 
Many  of  our  smaller  units  are  almost  totally  lacking  in  budgetary 
and  financial  control  over  their  receipts  and  expenditures. 

Studies  have  been  made  and  reliable  proposals  advanced  for  the 
improvement  of  our  governmental  accounting  systems,  bringing  all 
phases  of  such  systems  into  a  unified  plan  to  control  both  receipts 
and  expenditures  from  the  time  the  expenditure  is  planned  until  it 
is  finally  made  and  fully  accounted  for.  Few  of  these  proposals  have 
been  universally  adopted. 

V.    Competent  Personnel 

Another  step  in  expenditure  control  is  the  securing  of  the  ser- 
vices of  competent  people  to  run  the  government.  No  enterprise 
will  be  successful  if  the  employees  are  inefficient  and  there  is  no 
claim  that  all  public  employees  are  efficient  at  the  present  time. 
Three  things  might  be  accomplished  to  improve  the  inefficiency  of 
public  personnel :  First,  the  extension  and  improvement  of  our  civil 
service  system ;  second,  a  reduction  in  the  number  of  elective  officials 
and  an  increase  in  the  number  of  appointive  administrative  positions ; 
last,  but  not  least,  provide  adequate  pay  which  will  attract  responsible 
and  efficient  workers  and  get  the  right  man  for  each  job. 

VI.    Public  Cooperation 

The  last  point  we  will  dismiss  hurriedly.  Before  any  program  of 
expenditure  control  or  constructive  economy  in  government  can  be 
fully  successful,  the  public  at  large  must  understand  and  help  its 
officials  to  conduct  an  efficient  government.  Needless  to  say  this 
situation  does  not  exist  today.  Planning  and  research  bodies  must 
make  it  their  business  to  stimulate  an  interest  on  the  part  of  the 
general  public  in  public  affairs. 

There  are  two  major  ways  in  which  taxpayers  may  secure  economy 
in  government:  One,  of  course,  is  by  elimination  of  unnecessary 
governmental  services;  the  other  by  administrative  reforms  which 
will  make  possible  the  performance  of  the  same  services,  or  a  smaller 
number  of  services  with  greater  efficiency  and  at  less  cost. 

Attainment  of  the  objectives  which  I  have  enumerated  today  will 
accomplish  both  these  ends.  But  this  cannot  be  accomplished  in  a 
day.  It  can  be  achieved  only  by  a  long-time  program  of  construc- 
tive economy  which  will  benefit  alike  the  administrative  officials  and 
the  taxpayers  who  pay  the  bill. 
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Chairman  Lelaxd  :  I  am  sure  you  know  now  why  the  Wisconsin 
Taxpayers'  Alliance  is  such  a  great  success.  If  any  of  you  are 
having  difficulty  in  selling  your  tax  plans,  on  sales  taxes  or  income 
taxes  or  tax  collection  campaigns,  to  your  public,  I  think  you  better 
see  Mr.  Reynolds.     He  will  sell  it  for  you. 

The  work  of  these  associations  certainly  is  a  challenge,  I  think, 
to  the  public  administrators,  in  providing  an  educational  service  to 
the  elector,  which  they  ought  to  receive,  and  valuable  certainly  to 
the  officials  themselves,  in  providing  a  challenge  to  the  many  things 
that  they  take  for  granted  and  so  seldom  think  about  when  trying 
to  wean  dollars  from  taxpayers. 

Now,  by  virtue  of  the  authority  which  is  not  vested  in  me,  it 
seems  to  me  that  we  can  most  profitably  postpone  our  discussion  of 
these  very  able  and  stimulating  papers  until  after  we  have  heard 
from  our  president,  who  needs  no  introduction  to  this  audience. 

My  first  contact  with  Mr.  Zoercher  goes  back  some  22  years,  I 
was  a  kid  then,  and  he  was  much  older  than  he  is  now.  He  has 
been  a  young  man  ever  since.  We  were  discussing  some  of  the 
problems  of  state  taxation  in  Indiana;  we  were  interested  in  getting 
an  amendment  to  the  state  constitution  by  constitutional  convention. 
That  was  before  the  days  in  Indiana  when  the  constitution  was 
amended  by  their  supreme  court.  Let  me  say  there  is  no  expressed 
or  implied  criticism  of  the  Indiana  Supreme  Court  involved  here, 
because  the  last  man  that  criticized  the  supreme  court  in  Indiana 
served  a  term  in  the  penitentiary.  He  was  held  in  lawful  contempt. 
I  want  it  distinctly  understood  that  there  is  no  expressed  or  implied 
criticism  in  my  remarks.  Little  did  I  think  22  years  ago  that  I 
would  be  introducing  him  to  an  audience  in  his  own  state.  He  does 
not  need  introduction.  His  own  service  on  the  tax  commission, 
under  both  Republican  and  Democratic  governors,  in  this  very 
crucial  state,  that  sometimes  determines  the  fate  of  the  nation,  is 
fitting  testimony  to  Mr.  Zoercher's  long  service  and  the  appreciation 
in  which  the  public  has  long  held  him.  He  is  known  throughout 
the  state,  in  every  county,  well  and  favorably;  he  is  a  friend  to 
every  man  who  comes  before  him  to  plead  a  case;  he  is  known  for 
the  justice  of  his  decisions  and  the  wisdom  of  his  position  on  various 
matters;  so  that  it  is  with  great  pleasure  that  I  present  him  to  you 
to  give  us  the  address  of  the  evening.  Whether  that  is  to  be 
about  more  and  more  or  less  and  less,  I  won't  say,  but  he  can  have 
as  long  as  he  wants  to  say  it. 

President  Philip  Zoercher:  Doctor  Leland  and  Members  of  the 
conference,  I  certainly  thank  you  for  this  expression  given  here,  and 
I  will  only  say  that  I  will  try  to  continue  in  the  future  as  I  have 
done  in  the  past.  I  want  to  say  to  my  friend,  Mr.  Oliver,  that  if  he 
has  160  corporations  in  New  York,  or  wherever  they  are  in  the  east, 
that  have  to  file  so  many  reports,  he  should  tell  them  to  come  to 
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Indiana  and  we  will  not  ask  them  to  make  hundreds  of  thousands 
of  reports.  I  want  to  say  to  my  friend  over  here,  from  Wisconsin, 
that  if  he  will  come  around  on  Thursday  morning  and  hear  my  good 
friend,  Mr.  Clarence  Jackson,  talk  about  a  gross  income  tax,  he  will 
then  tell  you  how  much  is  distributed  back  to  every  teacher — $425.00 
last  year,  and  $500.00  will  be  distributed  next  year,  and  in  addition 
to  that  a  great  amount  for  this  new  old  age  security,  and  for  the 
helpless,  and  so  on.  Now,  that  is  outside  my  speech,  but  I  want  to 
tell  you  not  to  forget  to  come  in  Thursday  morning. 

PRESIDENTIAL  ADDRESS 

PHILIP   ZOERCHER 
President,  Xational  Tax  Association 

The  National  Tax  Association  had  its  first  annual  conference  in 
1907.  At  the  request  of  the  Association,  Governor  Harris  of  Ohio, 
sent  out  invitations  to  the  governors  of  all  the  states  of  our  Union 
and  to  the  Canadian  provinces  asking  that  delegates  be  sent  to  the 
first  conference  which  met  at  Columbus,  Ohio.  In  his  letter  of  in- 
vitation, the  governor  gave  the  following  as  the  purpose  of  the 
conference : 

"  1.  To  secure  an  authoritative  and  exhaustive  discussion  of 
the  subject  of  state  and  local  taxation  in  all  of  its  details." 

"  2.  To  produce  a  volume  of  proceedings  containing  the  best 
thought  of  those  who,  by  reason  of  their  special  educational 
training  and  practical  experience,  are  qualified  to  speak  with 
authority  upon  the  specific  branch  of  the  subject  they  may  elect 
to  discuss." 

"  3.  To  furnish  to  the  members  of  the  legislatures  of  the 
several  states  a  concrete,  up-to-date  statement  of  the  economic 
and  business  principles  that  should  be  applied  in  state  and  local 
tax  legislation,  to  be  used  as  a  guide  for  their  action  when  con- 
sidering proposals  to  improve  the  tax  laws  of  their  respective 
states  and  in  the  administration  of  the  same." 

"  4.  By  this  means  to  secure  the  application  of  correct  eco- 
nomic and  business  principles  in  all  tax  legislation,  and  thus 
develop  a  high  degree  of  uniformity  in  the  tax  laws  of  the 
several  states." 

"  5.  By  securing  uniformity  in  state  tax  laws,  to  eliminate  the 
evil  of  changes  in  legal  residence  and  in  the  location  of  business 
undertakings  induced  by  differences  in  state  tax  laws,  and  to 
create  conditions  of  high  value  in  aid  of  the  effective  and  eco- 
nomical management  of  the  financial  affairs  of  all  state  and 
local  governments." 
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These  were  the  principles  as  enunciated  at  that  time  and  by  exam- 
ining the  volume  of  the  proceedings  of  that  year,  it  can  readily  be 
seen  that  a  great  work  was  started — That  volume  contains  almost 
700  pages. 

Second  Annual  Conference 

The  second  annual  conference  was  held  at  Toronto,  Canada,  on 
October  6-9,  1908,  and  the  letters  inviting  attendance  were  sent  out 
by  the  Hon.  J.  P.  Whitney,  prime  minister  and  president  of  the 
council  of  the  Dominion  of  Canada  and  in  the  letter  that  was  sent 
out  we  find  the  following : 

"  The  valuable  work  accomplished  by  the  National  Tax  Asso- 
ciation at  its  first  annual  conference  leads  me  to  believe  that 
great  benefit  will  accrue,  not  only  to  the  people  of  the  United 
States  but  also  to  the  people  of  Canada  by  holding  the  second 
conference  at  Toronto,  and  I  hope  the  attendance  will  be  as 
representative  of  the  United  States  as  I  assure  you  it  will  be 
of  Canada." 

That  sentiment,  expressed  b}^  the  Prime  Minister,  showed  a  will- 
ingness to  take  part  in  this  great  work  of  securing  and  enforcing 
taxing  systems  that  would  aid  in  carrying  on  all  governmental  func- 
tions on  the  most  improved  plans. 

What  the  Prime  Minister  said  in  1908  is  true  today,  and  I  trust 
that,  as  good  neighbors,  we  will  all  work  for  the  success  and  the 
upbuilding  of  correct  systems  of  taxation. 

The  National  Tax  Association  has  done  and  is  still  doing  a  great 
service  and  if  any  one  doubts  this  statement  let  him  glance  through 
the  bound  volumes  giving  an  account  of  the  annual  conferences. 
Every  phase  of  the  question  is  presented,  and  though  other  organi- 
zations have  sprung  up,  they  have  not  taken  away  the  luster  and 
standing  of  this  great  organization. 

Annual  Conferences 

The  annual  meetings  have  been  held  in  various  parts  of  the  country 
and  for  your  information  I  will  list  the  places  were  these  meetings 
have  been  held : 

1907 Columbus,  Ohio. 

1908 Toronto,  Canada. 

1909 Louisville,  Kentucky 

1910 Milwaukee,  Wisconsin. 

1911 Richmond,  Virginia. 

1912 Des  Moines,  Iowa. 

1913 Buffalo,  New  York 

1914 Denver,  Colorado 

1915 San  Francisco,  California. 
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1916 Indianapolis,  Indiana. 

1917 Vtlanta,  Georgia. 

1918 No   meeting   held  on   account   of   influenza 

epidemic. 

1919 Chicago,  Illinois. 

1920 Salt  Lake  City,  Utah. 

1921 Bretton  Woods,  New  Hampshire. 

1922 Minneapolis,  Minnesota. 

1923 Sulphur  Springs,  West  Virginia. 

1924 St.  Louis,  Missouri. 

1925 New  Orleans,  Louisiana. 

1926 Philadelphia,  Pennsylvania. 

1927 Toronto,  Canada. 

1928 Seattle,  Washington. 

1929 Saranac  Inn,  Upper  Saranac,  N.  Y. 

1930 Kansas  City,  Missouri. 

1931 Atlanta,  Georgia. 

1932 Columbus,  Ohio. 

1933 Phoenix,  Arizona. 

1934 Boston,   Massachusetts. 

1935 Oklahoma  City,  Oklahoma. 

1936 Indianapolis,  Indiana. 

It  has  been  my  privilege  to  attend  every  session  since  1920,  and  I 
have  been  a  member  of  the  National  Tax  Association  since  that 
time,  and  have  taken  an  interest  in  the  work  of  the  National  Tax 
Association  ever  since.  My  own  experience  has  convinced  me  that 
the  volumes  of  the  proceedings  of  these  annual  conferences  contain 
much  valuable  information  on  all  phases  of  taxation,  and  any  student 
of  taxation  will  be  greatly  benefited  by  using  these  books  in  his 
research  work. 

In  looking  over  many  of  the  volumes,  some  of  my  friends  may 
think  that  I  have  been  a  "  crank  "  on  the  question  of  controlling 
public  expenditures.  When  I  became  a  member  of  the  state  board 
of  tax  commissioners  of  Indiana  one  of  the  important  questions  was 
a  revision  of  the  tax  law. 

One  of  the  oustanding  services  performed  under  Governor 
Ralston's  administration  was  a  scientific  survey  of  conditions  in  this 
state.  That  survey  showed  that  there  was  no  uniformity  in  the 
assessments  made.  In  some  counties  it  was  shown  that  real  estate 
was  assessed  at  twenty  per  cent  of  its  true  value;  while  in  others 
eighty  per  cent.  The  appointive  members  of  the  Indiana  state  board 
in  1918  prepared  a  bill  to  revise  the  entire  tax  law  of  Indiana  and, 
while  not  accepted  in  its  entirety,  the  legislature  in  enacting  the  1919 
tax  law  made  great  changes  for  the  benefit  of  the  taxpayers  in  the 
state. 
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Limiting  Expenditures 

The  question  of  limiting  the  tax  rates  on  property  was  carefully 
considered  at  that  time  and  the  following  was  added  to  Section  193 
of  the  Tax  Law  in  1919: 

■'  Provided,  That  whenever  in  any  taxing  unit  specified  in  this 
section  there  shall  be  in  any  year  an  excess  in  the  tax  yield  over 
that  of  the  preceding  year  or  any  omitted  property  is  assessed 
for  taxation  under  any  provision  of  this  act,  after  the  levies  for 
taxes  for  the  current  year  have  been  finally  fixed  and  deter- 
mined, any  revenue  derived  from  the  assessment  of  such  omitted 
property  which,  when  added  to  the  revenue  produced  by  such 
established  levy  shall  exceed,  in  any  taxing  unit,  the  amount  of 
revenue  produced  in  such  unit  in  the  preceding  year,  such  excess 
shall  be  carried  forward  to  the  next  year  when  the  same  shall  be 
taken  into  the  account  in  establishing  the  levy  for  such  succeed- 
ing year  in  such  taxing  unit.  Provided,  further,  That  any  muni- 
cipal corporation  may  make  such  levy  as  will  produce  not  ex- 
ceeding the  revenue  therein  for  the  preceding  year,  and  in  other 
cases  may  make  a  levy  at  any  rate  not  exceeding  a  total  rate 
for  all  purposes,  including  state  and  all  municipal  units  of  one 
and  one-half  per  cent  on  each  one  hundred  dollars  of  taxable 
property,  for  any  one  year,  all  without  application  to  or  consent 
of  the  state  board  of  tax  commissioners." 

This  limitation  of  the  tax  rate  and  the  authority  of  the  state  board 
of  tax  commissioners  over  tax  levies  and  bond  issues  was  repealed 
by  the  special  session  of  the  legislature  in  1920,  and  when  the  tax 
levies  were  fixed  in  September  1920,  there  was  an  increase  in  local 
taxes  of  thirty-six  million  ($36,000,000.00)  dollars  in  one  year. 
This  was  such  an  over-dose  of  "  Home  Rule  "  that  the  regular  session 
of  the  legislature  in  1921  restored  the  power  of  the  state  board  of 
tax  commissioners  over  tax  levies  and  bond  issues  on  the  petition 
of  ten  or  more  taxpayers,  which  has  been  the  law  ever  since. 

The  amount  saved  the  taxpayers  by  this  method  of  reviewing  bond 
issues  and  tax  levies  amounts  to  $80,000,000.00  and  the  indirect 
saving  can  easily  be  considered  an  equal  amount. 

The  question  of  taxation  will  never  be  solved  unless  with  it  is 
considered  the  question  of  public  expenditures. 

Ideal  of  Public  Service 

The  wants  and  needs  of  the  people  must  be  taken  into  considera- 
tion and  public  officials  should  have  the  courage  to  do  their  duty  at 
all  times.  If  all  public  officials  would  have  as  their  ideal,  the  one 
so  admirably  expressed  by  Edwin  Markham,  we  would  indeed  have 
"  Ideal  Service  "  : 
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"  A  man  in  public  life,  if  he  looks  on  his  office  as  a  mere 
instrument  to  give  him  power  and  glory,  is  only  an  empty  shell. 
But  if  he  keeps  his  petty  ego  suppressed  and  looks  on  his  office 
as  a  fortunate  instrument  to  enable  him  to  serve  the  people,  to 
establish  justice,  to  increase  good  will,  then  his  office  becomes 
an  altar  of  righteousness — an  abiding  place  of  the  Almighty." 

By  examining  the  work  of  many  public  officials,  we  find  that  a 
great  many  live  up  to  the  principle  so  well  stated  and  we  hope  the 
good  work  will  continue. 

If  any  of  the  delegates  here  want  any  additional  information  on 
the  method  of  how  Indiana  controls  the  expenditures,  I  am  certain 
that  any  of  the  members  of  our  Indiana  State  Tax  Commission  and 
our  special  representatives  would  be  glad  to  give  such  information. 
The  states  which  are  not  taking  advantage  of  the  Indiana  Plan  are 
missing  an  opportunity  of  giving  real  service  to  the  people.  A  com- 
plete outline  can  be  found  in  the  proceedings  of  1928. 

Uniform  System 

Another  question  that  has  often  come  up  is  whether  different 
methods  can  be  used  in  taxing  property.  Many  of  the  constitutions 
generally  contain  provisions  for  a  uniform  system. 

Our  Indiana  constitution  provides : 

"  The  general  assembly  shall  provide  by  law,  for  a  uniform 
and  equal  rate  of  assessment  and  taxation,  and  shall  prescribe 
such  regulations  as  shall  secure  a  just  valuation  for  taxation  of 
all  property,  both  real  and  personal,  excepting  such  only,  for 
municipal,  educational,  literary,  scientific,  religious  or  charitable 
purposes,  as  may  be  especially  exempted  by  law." 

After  reading  this  provision  of  the  constitution,  many  were  of  the 
opinion  that  all  property  was  required  to  be  assessed  in  the  same 
manner. 

What  the  Supreme  Court  has  Said 

When  the  law  was  changed  in  1919,  an  attempt  was  made  to  make 
a  change — the  plan  then  proposed  was  to  permit  a  different  method 
of  determining  the  taxable  value  of  intangible  property.  Our 
supreme  court  had  held  that : 

■'  The  constitution  does  not  require  a  uniform  method  of  tax- 
ation, but  only  that  there  shall  be  a  uniform  and  equal  rate  of 
taxation,  and  that  there  shall  be  a  just  valuation  of  all  property 
for  taxation.  Dift'erent  methods  may  be,  and  indeed  often  must 
be  pursued  as  to  different  kinds  and  classes  of  property,  in  order 
to  attain  to  this  uniform  and  equal  rate  and  to  this  just  valuation 
of  all  property."     (Dciuiiston  v.  Terry  141  Ind.  682.) 
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And  in  a  later  case,  Board  etc.  v.  Johnson  173  Ind.  76  (92),  the 
court  held  that : 

"  Perfect  equality  of  assessment  is  practically  impossible,  nor 
does  the  constitution  require  uniformity  in  the  methods  of  rules 
of  assessment  or  valuation,  but  it  does  require  a  just  valuation 
of  all  property,  so  that  the  burdens  may  be  distributed  with 
uniformity." 

"  If  all  persons  that  are  in  like  circumstances  or  affected  alike 
are  treated  under  the  law  the  same,  there  is  no  deprivation  of 
the  equal  protection  of  the  law  (85).  If  it  be  admitted  that  a 
reasonable  classification  may  be  made,  and  that  courts  can  in- 
terfere only  where  it  shall  appear  that  the  classification  in  un- 
reasonable and  arbitrary,  then  such  act  can  not  be  violative  of 
the  constitution." 

This  seemed  plain  enough  to  permit  a  change  in  the  method,  and 
so  long  as  all  in  the  same  class  were  treated  the  same  way,  there 
seemed  no  reason  why  the  plan  proposed  in  1919  could  not  have  been 
accepted.  It  was  evident  to  the  students  of  taxation  that  something 
would  have  to  be  done  to  correct  the  conditions  in  our  State. 

Taxing  IxxAXGir.LE  Property 

During  the  present  state  administration  our  state  has  enacted  a 
law  that  will  permit  the  taxing  of  intangible  property  in  a  different 
manner  than  tangible  property.  There  were  many  reasons  why  this 
should  have  been  done. 

The  law  limited  the  earning  power  of  money  or  credits  by  limiting 
the  rate  of  interest.  The  earning  power  of  other  classes  of  property 
was  not  limited.  Improved  streets  and  highways  add  value  to  tang- 
ible property,  and  fire  and  police  protection  are  necessary  for  that 
kind  of  property. 

A  house  and  lot  without  access  to  it  would  be  of  little  value,  so 
streets  and  highways  are  necessary.  They  cost  money  and  this  adds 
to  the  cost  of  government.  This  cost  adds  to  the  value  of  tangible 
property.  Any  expenditures  for  schools,  streets,  highways  or  water- 
works systems  will  not  add  value  to  intangible  property,  but  does 
add  value  to  tangible  property. 

Inherently,  all  citizens  want  to  be  honest.  The  courts,  in  one 
decision,  declared  that  when  it  comes  to  money,  notes  and  credits 
that  taxpayers  are  going  to  be  as  honest  as  the  law  will  allow  them 
to  be.  If  that  is  true,  then  it  was  the  duty  of  the  law  makers  to 
see  that  the  law  should  not  be  a  continual  temptation  to  the  taxpayer 
to  commit  perjury.  Indeed,  the  declaration  of  the  Master  in  that 
great  prayer  that  he  taught  mankind ;  "  Lead  us  not  into  temptation, 
but  deliver  us  from  evil  ",  intended  that  this  should  be  obeyed  by 
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mankind  and  I  believe  it  applies  to  the  state  the  same  as  it  does  to 
the  individual. 

Indiana's  new  law  provides  for  the  taxing  of  intangibles  at  the 
rate  of  twenty-five  cents  per  hundred  and  under  our  laws  we  do  not 
have  the  wild  practice  of  withdrawing  money  on  deposit  from  the 
bank,  as  was  done  prior  to  1933. 

Our  banks  and  building  and  loan  associations  pay  the  tax  on  the 
deposits  so  that  the  taxpayer  is  no  longer  worried  about  that.  It 
took  many  years  of  agitation  to  secure  the  passage  of  the  law  but 
in  this  case,  as  in  every  worthy  cause,  it  pays  to  keep  driving  until 
in  the  end  success  will  crown  the  efforts. 

I  want  to  take  this  opportunity  to  thank  the  program  committee 
for  the  services  performed.  My  friend,  Dr.  Leland,  has  given  much 
time  in  perfecting  the  work  of  the  program  committee.  Mr.  Hol- 
comb  has  also  been  ready  at  all  times  to  make  suggestions;  so  have 
Dr.  Bullock  and  others. 

I  want  to  acknowledge  the  aid  and  assistance  given  by  Mr. 
Clarence  Jackson,  who  was  appointed  chairman  of  the  local  arrange- 
ment committee  and  I  also  want  to  acknowledge  the  help  given  by 
Mr.  Harry  Miesse,  who  has  always  been  ready  to  do  his  mite  when- 
ever and  whatever  necessary. 

Mr.  Query,  the  secretary  of  the  National  Tax  Association,  also  was 
always  ready  to  help  and  has  done  everything  that  could  be  done, 
all  of  which  I  have  greatly  appreciated. 

The  National  Tax  Association  has  done  a  great  work  and  we 
should  all  be  willing  to  do  our  part  in  continuing  the  work  so  well 
begun  in  1907,  and  that  each  annual  conference  will  present  an  oppor- 
tunity to  carry  on  the  great  work  and  that  each  one  of  us  may  be 
able  to  say : 

"  I  have  fought  a  good  fight,  I  have  finished  my  course,  I 
have  kept  the  faith.  Henceforth,  there  is  laid  up  for  me  a 
crown  of  righteousness  which  the  Lord,  the  righteous  judge  shall 
give  me  at  that  day  and  not  to  me  only  but  unto  all  them  also 
that  love  his  appearing." 

Chairman  Leland:  The  only  member  of  the  program  committee 
who  has  not  appeared  on  the  program  this  evening  is  I\Ir.  Query, 
and  we  will  now  have  some  announcements  by  him. 

Secretary  W.  G.  Query  :  I  have  been  requested  to  announce  that 
there  will  be  a  breakfast  meeting  of  the  National  Association  of  Tax 
Administrators,  A.  J.  Maxwell,  president,  Wednesday  morning,  in 
Parlor  "'  T  "  on  the  mezzanine  floor,  at  8 :  30.  Everyone  is  requested 
to  purchase  banquet  tickets  so  the  hotel  authorities  may  know  early 
tomorrow  how  many  they  are  going  to  have  to  serve  at  the  banquet. 
The  hour  for  the  banquet  has  been  changed  to  seven  o'clock.  Don't 
forget  that. 
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Chairman  Leland  :  We  have  had  a  very  stimulating  meeting  this 
evening;  some  of  the  people  are  getting  sleepy.  Others  are  going 
out  to  take  care  of  the  deficit,  and  other  things,  by  way  of  a  smoke, 
etc.,  but  we  still  have  room  for  questions  or  further  discussion  from 
the  floor.  If  any  of  you  can  think  of  any  questions  that  have  not 
been  covered,  or  if  you  want  to  hear  this  scandal  that  Mr.  Oliver 
mentioned,  that  he  is  holding  back  on  you,  you  may  be  able  to  get 
him  to  divulge  even  the  names  of  some  of  these  corporations,  so  it 
will  be  really  a  juicy  morsel  for  ending  the  evening.  The  meeting 
is  now  open  for  general  discussion.  I  will  be  glad  to  recognize 
anyone  who  is  visible. 

(No  discussion.) 

Chairman  Leland:  There  being  no  questions  or  discussion,  the 
meeting  is  adjourned,  so  that  you  can  help  bring  up  the  deficit. 

(Adjournment.) 


SEVENTH  SESSION 
Wednesday,  September  30,  1936 — 9:30  A.  M. 

Chairman  Zoercher:  The  time  for  beginning-  the  meeting  has 
arrived,  but  on  account  of  the  absence  of  some  of  the  speakers  that 
we  have  this  morning,  and  on  account  of  some  breakfast  groups  that 
have  been  going  on  here,  we  will  take  a  recess  of  ten  minutes. 

If  those  who  are  here  wish  to  comment  on  anything  that  occurred 
yesterday,  or  wish  to  express  yourselves  on  any  subject  now,  the 
seven-minute  rule  will  not  apply.  Mr.  Query  has  suggested  that  he 
would  like  to  know  what  you  folks  think  of  this  arrangement  of 
round  table  meetings.  If  you  have  anything  to  say  on  that,  let's 
hear  it. 

Virgil  H.  Gibbs  (Ohio)  :  Speaking  in  regard  to  this  year's  pro- 
gram, which  was  sort  of  an  innovation  in  having  round  table  meet- 
ings, I  can  only  speak  for  one  of  them,  as  I  assisted  in  presiding  in 
the  meeting  on  tax  limitation  and  homestead  exemption.  We  were 
delightfully  surprised  at  the  number  who  attended  that  meeting,  in 
fact,  we  had  to  send  out  for  fifty  more  chairs,  and  the  discussion 
became  so  interesting  that  it  had  to  be  continued  until  the  next  day ; 
so,  from  my  viewpoint,  I  think  that  the  program  committee  has  set 
the  right  stride  in  arranging  for  round  tables.  It  gives  an  oppor- 
tunity for  discussion  of  these  questions  that  we  do  not  have  on  the 
floor  of  our  meetings,  and  for  one,  I  think  it  a  good  idea  to  continue 
the  same  plan  next  year.     I  would  like  to  hear  from  others  on  that. 

Secretary  W.  G.  Query  :  Expressions  of  this  kind  aid  the  secre- 
tary and  those  responsible  for  the  program  to  proceed  along  lines 
suggested.  The  program  committee  this  year  felt  that  some  change 
might  be  approved  by  the  delegates ;  and  we  will  be  very  glad  indeed 
to  hear  from  others,  expressing  themselves  with  reference  to  this 
innovation.  If  it  does  not  meet  with  your  approval,  we  would  like 
to  have  you  say  so. 

James  A.  Stewart  (Montana)  :  Mr.  Chairman,  I  don't  know  why 
there  aren't  others  who  respond  to  these  round  table  meetings,  be- 
cause I  believe  from  several  informal  expressions  I  have  heard,  that 
it  has  been  generally  accepted  as  being  a  very  beneficial  departure 
from  the  usual  procedure.  I  think  that  more  members  express  them- 
selves more  readily  at  the  rather  informal  round  table  discussions. 

Secretary  W.  G.  Query  :  That  was  the  thought  of  the  committee 
in  arranging  the  round  tables.     We  would  like  to  know  whether 

(207) 
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those  who  have  been  partcipating  in  these  round  tables  feel  that  it 
would  be  a  good  thing  to  continue  that  for  another  year.  We  would 
like  to  have  an  expression  of  that  kind  from  those  present  this 
morning. 

Roy  G.  Blakey  (District  of  Columbia):  I  think  I  would  agree 
vtith  the  last  speaker.  It  seems  to  me  it  is  a  very  good  idea.  One 
objection  to  it,  of  course,  is  that  we  miss  three  or  four  other  rings 
of  the  circus  that  are  going  on  at  the  same  time.  I  think  that  is 
rather  unfortunate.  I  think  that  those  proceedings  might  be  sum- 
marized pretty  well,  so  that  those  of  us  who  cannot  attend  these 
other  sessions  can  get  the  benefit  of  what  is  taking  place  in  the  other 
meetings. 

Secretary  W.  G.  Query  :  That  is  a  fine  suggestion.  The  secre- 
tary was  in  doubt  as  to  whether  or  not  full  proceedings  of  these 
round  tables  should  be  carried  in  the  Proceedings.  It  was  our 
thought  that  we  would  feel  out  the  conference  by  asking  the  chair- 
man or  someone  designated  by  him,  to  makes  notes  of  these  meet- 
ings, which,  of  course,  we  expect  to  carry  in  the  Proceedings.  It 
might  be  left  to  the  judgment  of  the  chairman  of  each  round  table 
group  to  sav  what  the  important  things  were,  and  carrv  those  in 
full. 

Roy  G.  Blakey  :  I  have  a  suggestion  along  the  same  line.  It 
would  seem  well  to  me,  if  the  speakers  could  do  it,  for  them  to  give 
notes  to  the  chairmen  of  each  meeting,  and  then  from  those  notes 
and  his  recollection,  he  could  make  out  a  report.  I  think  it  would 
be  an  unusual  chairman  who  could  remember  all  these  points  with- 
out the  aid  of  notes.     That  has  been  my  personal  thought  about  that. 

Secretary  W.  G.  Query  :  Requests  have  come  to  me  to  insert  in 
the  bound  Proceedings  a  chart  that  was  submitted  in  one  of  the 
round  table  groups.  I  believe  it  was  the  income  tax  group.  Some 
one  who  took  part  in  the  proceedings  of  that  round  table  used  a 
chart  in  his  presentation,  and  I  have  had  numerous  requests  at  the 
desk  for  copies  of  that  chart,  which  of  course,  I  do  not  have ;  so,  I 
think  it  would  be  wise  for  us  to  carry  the  chart  used  in  that  par- 
ticular round  table  in  the  Proceedings. 

Chairman  Zoercher:  I  think  the  suggestion  that  the  chairman 
of  these  groups  prepare  some  kind  of  a  report,  to  be  embodied  in 
our  annual  proceedings  is  a  good  one. 

It  gives  me  pleasure  at  this  time  to  introduce  the  chairman  of 
this  session.  He  comes  from  the  state  across  the  Mississippi,  the 
state  of  Missouri,  and  we  are  certainly  glad  to  have  the  chairman 
of  the  Missouri  State  Tax  Conmiission,  Hon.  A.  W.  Wilcox  with 
us  this  morning  to  preside  at  this  session. 

(Andy  W.  Wilcox,  presiding.) 
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Chairman  Wilcox  :  I  am  like  Brother  Zoercher,  I  am  a  stickler 
for  beginning  on  time.  We  can  all  be  here  without  being  a  little 
late.  We  will  proceed  at  once  with  the  program  without  any  re- 
marks from  me  at  this  time.  This  conference  is  fortunate  indeed  to 
have  Mr.  Arthur  H.  Kent,  of  the  Bureau  of  Internal  Revenue,  at 
Washington,  to  address  us. 

Arthur  H.  Kent  (District  of  Columbia)  :  Mr.  Chairman  and 
Friends,  I  have  been  very  deeply  interested  in  problems  of  taxation 
for  a  number  of  years,  but,  I  am  ashamed  to  confess,  that  this  is  the 
first  time  I  have  had  the  pleasure  of  being  present  at  a  meeting  of 
this  distinguished  organization.  I  am  glad  for  my  own  sake  to  have 
the  pleasure  of  being  here.  I  wish  that  my  duties  in  Washington 
might  have  been  lightened  sufficiently  so  I  could  have  been  here  for 
the  entire  meeting  and  have  had  the  opportunity  of  hearing  some 
of  the  splendid  papers  that  have  been  scheduled  for  other  sessions 
of  the  conference. 

I  feel  and  have  felt,  ever  since  I  have  been  in  Washington,  that 
it  is  very  unfortunate  that  some  way  has  not  been  w-orked  out  of 
maintaining  as  a  regular  matter  some  mechanism  for  contact  between 
those  of  us  whose  immediate  job  is  the  collection  of  the  federal  rev- 
enues, and  those  whose  immediate  interests,  at  least,  are  focused 
upon  the  revenue  problems  of  the  state.  I  hope  personally  that  in 
the  not  too  distant  future  some  way  will  be  found  for  bringing  about 
an  opportunity  for  a  more  regular  exchange  of  views  and  study  of 
common  problems,  and  of  those  points  where  the  revenue  system 
comes  into  conflict,  to  the  disadvantage  of  both  the  government  and 
the  country  at  large. 

THE  FEDERAL  TAX  PROGRAM  FOR  1935  AND  1936 

ARTHUR    H.    KENT 
Acting  Chief  Counsel,  Bureau  of  Internal  Revenue 

The  topic  I  have  been  requested  to  discuss  this  morning  is  quite 
manifestly  too  large  to  permit  of  detailed  examination  or  analysis 
within  the  confines  of  a  short  paper.  Consequently,  a  large  amount 
of  selection  and  elimination  is  necessary.  I  shall  therefore  confine 
myself  in  the  main  to  a  comparison  of  the  federal  revenue  system 
as  it  exists  today  with  that  of  three  years  ago,  which  involves  an 
exposition  of  the  principal  changes  made  by  the  revenue  acts  of 
1935  and  1936.  Time  will  not  permit  more  than  a  passing  reference 
to  the  tax  titles  of  the  Social  Security  Act.  By  way  of  background 
I  shall,  with  your  indulgence,  summarize  briefly  the  changes  made 
by  the  revenue  act  of  1934.  W^hile  the  enactment  of  that  Act  has 
been  productive  of  a  very  substantial  additional  revenue,  that  result 
was  accomplished  in  the  main  by  numerous  changes  in  the  admin- 
istrative and  other  provisions  of  the  revenue  act,  including  those 
14 
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relating  to  corporate  reorganizations,  capital  gains  and  losses,  and 
consolidated  returns,  the  principal  object  of  which  was  to  close 
major  avenues  for  tax  avoidance  which  the  experience  of  several 
years  in  administration  had  revealed.  With  certain  changes  the 
capital  stock  and  excess  profits  taxes  imposed  by  the  National  Re- 
covery x\ct  of  1933  were  continued.  Relatively  minor  changes  in 
the  income-tax  rate  structure,  including  the  abolition  of  the  gradu- 
ated normal  rate  and  the  reintroduction  of  a  moderate  earned  income 
credit,  and  an  increase  of  the  additional  estate  tax  rates  on  large 
estates,  as  imposed  by  the  1932  Act,  were  made.  One  of  the  more 
important  changes  was  that  contained  in  section  351,  imposing  upon 
a  class  of  corporations,  as  therein  defined,  known  as  personal  hold- 
ing companies  or,  in  popular  phraseology,  incorporated  pocketbooks, 
a  heavy  graduated  surtax,  which  could  be  avoided,  however,  under 
the  Act  to  the  extent  that  such  corporations  distributed  their  earn- 
ings to  their  shareholders  where  they  would  become  subject  to  the 
surtax  on  individual  income.  Within  the  limited  scope  of  its  appli- 
cation, section  351  produced  immediate  and  rather  substantial  results, 
not  so  much  by  way  of  direct  revenue  yield,  though  this  amounted 
to  several  millions  in  the  first  years  of  its  operation,  as  in  the  very 
large  increase  in  the  dividend  distributions  made  by  the  corporations 
affected.  Thus  one  of  the  most  indefensible  abuses  of  the  corporate 
entity  by  persons  anxious  to  minimize  their  surtaxes  was  checked. 
In  lieu  of  a  horizontal  temporary  reduction  by  legislative  fiat  of 
25%  in  depreciation  deductions  otherwise  allowable  under  the  law, 
which  the  treasury  department  did  not  favor  because  of  the  manifest 
hardships  and  inequities  such  an  arbitrary  limitation  might  involve, 
the  Congress  accepted  the  assurance  of  the  treasury  department  that 
a  substantially  equal  increase  in  revenue,  about  eighty-five  million 
dollars,  could  probably  be  accomplished,  first,  by  requiring  taxpayers 
to  furnish  the  detailed  schedules  of  depreciation  (theretofore  pre- 
pared by  the  Bureau),  containing  all  the  facts  necessary  to  a  proper 
determination  of  depreciation ;  second,  by  specifically  requiring  that 
all  deductions  for  depreciation  be  limited  to  such  amounts  as  may 
reasonably  be  considered  necessary  to  recover  during  the  remaining 
useful  life  of  any  depreciable  asset  the  unrecovered  basis  of  the  asset, 
and,  third,  by  amending  the  treasury  regulations  to  place  the  burden 
of  sustaining  the  deductions  squarely  upon  the  taxpayers,  thereby 
relieving  the  bureau  of  the  burden  of  showing  them  unreasonable  by 
clear  and  convincing  evidence.  The  necessary  regulations  to  effec- 
tuate these  changes  were  promptly  promulgated  in  treasury  decision 
4422.  With  necessary  allowance  for  the  time  required  to  procure 
and  analyze  the  new  depreciation  schedules,  these  changes  in  admin- 
istrative technique  and  procedure  are  substantially  realizing  the  in- 
crease in  revenue  which  was  their  object.  The  only  taxpayers 
uaaterially  affected  are  those  who  in  prior  years  were  successful  in 


FEDERAL  TAX  PROGRAM   FOR  1935  AXD  ia36  211 

taking-  deductions  for  depreciation  which  were  excessive  in  relation 
to  the  actual  useful  life  of  their  depreciable  assets. 

Highly  important  changes  were  made  in  the  statutory  provisions 
governing  capital  gains  and  losses.  On  the  one  side,  in  lieu  of  the 
partially  schedular  method  of  taxing  gains  from  the  sale  or  other 
disposition  of  capital  assets  found  in  preceding  acts,  such  gains  were 
swept  into  the  category  of  ordinary  income,  subject  to  ordinary 
normal  and  surtax  rates,  except  that  the  percentage  of  such  gain,  in 
the  case  of  individual  taxpayers,  includible  in  gross  income  was 
made  to  depend  upon  the  duration  of  the  period  for  which  the  capital 
asset  was  held.  The  recognition  of  capital  losses  was  similarly 
limited,  and  the  deduction  of  losses  so  recognized  was  confined  to 
$2,000  plus  the  amount  of  capital  gains,  with  certain  exceptions  in 
the  case  of  banks  and  trust  companies.  The  privilege  of  deducting 
losses  on  the  sale  or  exchange  of  property  between  members  of  a 
family  or,  except  in  the  case  of  distributions  in  liquidation,  between 
an  individual  and  a  controlled  corporation,  was  withdrawn,  a  privi- 
lege which  experience  had  shown  was  subject  to  grave  abuse  and 
used  as  a  cover  for  numerous  sham  or  fictitious  transactions. 

While  this  method  of  treatment  of  capital  gains  and  losses  served 
to  protect  other  and  more  stable  sources  of  income  tax  revenue  from 
the  destructive  impact  of  the  deduction  of  huge  capital  losses  in  a 
period  of  general  deflation  of  values,  it  has  not  to  date  proved  pro- 
ductive of  substantial  revenue  and  has  been  subjected  to  widespread 
criticism  as  arbitrary  and  inequitable  in  its  operation.  It  cannot  be 
said  that  a  satisfactory  or  permanent  solution  of  this  difficult  prob- 
lem has  yet  been  found. 

The  privilege  theretofore  enjoyed  by  affiliated  groups  of  filing 
consolidated  returns  was  taken  away,  except  in  the  case  of  railroad 
corporations.  The  immediate  effect  of  this  action  was  an  appreci- 
able increase  in  revenue,  but  this  increase  may  be  expected  to  become 
less  as  such  groups  readjust  their  structures  to  the  new  state  of 
afYairs. 

The  reorganization  section  was  amended  in  several  important 
respects.  First,  the  statutory  principle  of  non-recognition  of  gain 
or  loss  was  strictly  limited  so  as  to  include  only  exchanges  and 
exclude  distributions  to  shareholders  of  stock  or  securities  in  another 
corporation  a  party  to  the  reorganization.  Second,  the  troublesome 
parenthetical  clause  in  the  definition  of  reorganization,  which  had 
been  a  source  of  abuse  and  productive  of  much  litigation  was  elimi- 
nated and,  in  lieu  thereof,  a  new  clause  was  inserted  limited  to 
cases  wherein  the  acquiring  corporation  obtains  substantially  all  the 
property  or  at  least  807o  of  the  voting  stock  and  at  least  80%  of  the 
total  number  of  shares  of  all  other  classes  of  stock  of  another  cor- 
poration, instead  of  only  a  majority  as  required  by  the  prior  law, 
and  such  acquisition,  whether  of  stock  or  of  substantially  all  the 
properties,  is  in  exchange  solely  for  the  voting  stock  of  the  acquiring 
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corporation.  Third,  the  "  merger  or  consolidation  "  clause  of  the 
definition  (section  112(g)  )  was  specifically  limited  to  statutory 
mergers  or  consolidations. 

The  Revenue  Act  of  1935,  however,  went  beyond  mere  readjust- 
ment of  rates  and  closing  of  avenues  of  avoidance  and  marked  the 
introduction  of  certain  new  principles  of  taxation  into  the  federal 
system.  In  his  tax  message  of  June  29,  1935,  the  president  recom- 
mended the  substitution  of  a  corporation  income  tax  graduated 
according  to  the  size  of  the  corporation  income  in  place  of  the  then 
flat  rate  of  13^4  per  cent,  the  graduation  suggested  to  run  from  10^ 
per  cent  for  the  bottom  up  to  16^  per  cent  for  the  top  bracket.  The 
proposal  involved  a  substantial  estimated  addition  to  the  revenue 
and  a  redistribution  of  the  corporation  tax  burden  by  which  a  vast 
majority  of  all  corporations  would  obtain  some  tax  relief,  with  an 
additional  burden  cast  upon  the  largest  income  corporations,  repre- 
senting perhaps  five  per  cent  of  the  total.  This  graduation  was 
believed  to  be  justified  by  several  considerations;  (1)  the  apparent 
greater  stability  of  the  income  of  large  as  compared  to  small  cor- 
porations and  the  consequent  stabilizing  effect  of  increased  reliance 
for  revenues  upon  that  class  of  corporations  whose  income  is  most 
stable;  (2)  the  relative  smallness  of  losses  as  between  the  groups 
of  large  and  the  groups  of  smaller  corporations;  (3)  the  fairly  gen- 
eral tendency  for  larger  corporations  to  have  a  higher  average  return 
on  their  gross  business  than  smaller  corporations;  (4)  the  steady 
and  continuing  increase  in  the  concentration  of  corporate  wealth  and 
the  relation  between  corporate  growth  and  corporate  profits;  (5)  the 
numerous  advantages  enjoyed  by  large  corporate  enterprises  over 
their  smaller  competitors,  other  than  technological  efficiency,  such 
as  their  greater  bargaining  power  and  resulting  price  concessions  in 
the  purchase  of  commodities  and  services,  their  ability  to  buy  in 
and  pool  important  patents,  their  greater  ability  through  distribution 
of  plants  and  warehouses  to  effect  substantial  savings  in  transpor- 
tation costs  and  to  sell  in  a  wider  market,  and  the  advantages  enjoyed 
in  the  facility  and  cost  of  financing.  Such  advantages  were  regarded 
as  reasons  why  size  provides  a  useful,  if  rough  measure  of  benefits 
received  and  of  ability  to  contribute  to  the  cost  of  government  and 
to  justify  a  moderate  graduation  of  corporate  taxation. 

The  bill  as  enacted  by  congress  imposed  a  tax  on  corporate  income 
graduated  from  12>4  to  15  per  cent  with  the  following  brackets: 

Not  in  excess  of  $2,000 12^^% 

$2,000  to  $15,000  137o 

$15,000  to  $40,000 147o 

Over  $40,000 157^ 

This  tax  was  to  become  efifective  as  to  taxable  years  beginning 
after  December  31,  1935.  The  Revenue  Act  of  1936,  however,  has 
changed  this  basis  of  graduation  to  from  8  to  157c  with  the  following 
rates  and  brackets : 
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First  $2,000   87o 

Next  $13,000   11% 

Next  $25,000   13% 

Remainder     15% 

The  vast  majority  of  corporations  in  point  of  number  enjoy  a 
somewhat  lower  normal  tax  rate  on  income  under  this  Act  than 
under  pre-existing  law. 

Another  very  important  recommendation  made  by  the  president 
was  that  of  a  tax  on  inter-corporate  dividends.  Prior  to  the  enact- 
ment of  the  1935  Act,  dividends  received  by  a  corporation  had  en- 
joyed complete  freedom  from  corporation  income  tax  unless  received 
from  a  foreign  corporation,  or  one  not  itself  liable  to  income  tax. 
The  1935  Act  limited  this  exemption  to  ninety  per  cent  of  the  divi- 
dends so  received.  The  result  was  in  effect  to  impose  an  income  tax 
on  corporate  dividends,  the  effective  rate  of  which  would  depend 
upon  the  income  tax  bracket  of  the  receiving  corporation,  normally 
not  exceeding  l^^  per  cent.  If,  however,  the  same  segment  of 
income  should  pass  through  a  number  of  corporations,  members  of 
an  affiliated  group,  on  its  way  from  the  corporation  which  originally 
earned  it  to  the  top  parent  corporation,  the  burden  of  the  tax  would 
increase  in  proportion  to  the  extent  of  the  pyramiding  of  corporate 
structure  in  the  holding  company  system.  The  increase  in  tax 
burden  per  share  of  common  stock  would  in  the  great  run  of  cases, 
however,  be  relatively  small. 

This  limited  withdrawal  of  the  exemption  of  corporate  dividends 
from  the  corporate  income  tax  was  believed  to  be  justified  and 
required  by  several  weighty  considerations.  First,  the  delay  in  the 
passing  on  of  earnings  between  corporations,  members  of  an  affiliated 
group,  tended  to  postpone  (in  many  cases  for  considerable  periods) 
their  ultimate  distribution  to  shareholders  in  whose  hands  they  rep- 
resent taxable  income  and  so  to  postpone  the  receipt  of  revenue.  On 
the  theory  that  corporate  earnings  would  be  taxed  when  distributed 
to  individual  shareholders,  the  corporate  rate  was  fixed  at  a  point 
much  lower  than  the  rates  in  the  higher  individual  surtax  brackets. 
This  theory  tends  to  break  down  if  such  earnings  do  not  reach  their 
ultimate  owners  with  reasonable  promptitude. 

Moreover,  passing  over  other  nefarious  uses  to  which  complicated 
holding  company  structures  have  sometimes  been  put,  their  general 
affect  on  our  revenue  system  has  been  deleterious  and  prejudicial  to 
efficient  and  expeditious  administration.  The  problems  of  a  proper 
income  tax  audit  of  gigantic  holding  company  systems  are  very  great 
and  often  consume  the  time  and  labor  of  large  numbers  of  revenue 
agents  out  of  proportion  to  the  revenue  realized.  Intercompany 
transfers  of  assets  may  be  so  manipulated  as  to  hamper  or  defeat 
the  collection  of  taxes  due  from  members  of  the  system,  and  gross 
income  may  be  diverted  from  one  member  to  another  by  various 
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devices,  so  that  losses  may  be  applied  against  it,  or  in  such  manner 
as  to  throw  the  income  into  a  different  taxable  year. 

An  intercorporate  dividend  tax  not  only  raises  a  substantial 
revenue  compensating,  at  least  in  part,  for  such  losses,  but  its  tend- 
ency is  to  exert  an  effective  if  mild  pressure  to  simplify  corporate 
structures  and  to  eliminate  levels  of  intermediate  holding  companies 
not  required  by  legal  necessity  or  by  economic  factors  in  the  enter- 
prise itself.  This  form  of  taxation  has  been  continued  under  the 
1936  Revenue  Act,  but  with  the  percentage  of  dividends  exempted 
lowered  from  ninety  to  eighty-five  per  cent,  thus  slightly  increasing 
the  burden. 

The  contention  was  urged  with  some  force  that  it  was  unfair  to 
exert  pressure  in  various  ways  for  the  simplification  of  corporate 
structures  while  the  tax  law  itself  placed  obstacles  in  the  way  of 
such  simplification  in  the  form  of  potential  heavy  tax  liabilities  where 
the  integration  of  a  parent  and  subsidiary  could  not  for  some  reason 
be  conveniently  accomplished  in  the  form  of  a  non-taxable  reor- 
ganization as  defined  in  the  statute.  The  easiest  device  available 
was  a  statutory  merger,  but  there  were  one  or  two  decisions,  as  well 
as  an  opinion  among  some  tax  lawyers,  to  the  effect  that  a  merger 
of  a  wholly  owned  subsidiary  into  a  parent  might  be  regarded,  in 
determining  taxability,  not  as  a  reorganization  but  as  a  liquidation, 
since  that  is  undoubtedly  its  substantial  effect.  Congress  attempted 
a  solution  of  this  difficulty  in  section  110  of  the  1935  Act,  amending 
section  112(b)  of  the  Revenues  Act  of  1934,  by  providing  that  no 
gain  or  loss  should  be  recognized  on  so-called  exchanges  in  liquida- 
tion, provided  certain  conditions  contained  therein  were  satisfied. 

This  amendment  did  not  prove  satisfactory  or  workable  in  prac- 
tice, largely  because  it  was  necessary  to  allocate  to  the  assets  (other 
than  money)  received  by  the  parent  the  cost  of  the  subsidiary's  stock 
to  the  parent,  in  order  to  arrive  at  the  basis  of  such  assets  for  de- 
preciation, determination  of  gain  or  loss  on  future  sale,  etc.  In  many 
cases  this  was  highly  impractical,  if  not  impossible.  In  the  1936  Act 
the  problem  was  attacked  from  a  different  angle  and  section 
112(b)  (6)  was  completely  rewritten  so  as  to  permit  beyond  question 
the  integration  of  a  subsidiary  into  a  parent  corporation  by  merger 
or  liquidation,  without  recognition  of  gain  or  loss,  provided  the  other 
requirements  and  conditions  specified  therein  are  complied  with,  with 
the  basis  of  the  assets  in  the  hands  of  the  subsidiary  carried  over  to 
the  parent.  At  the  same  time  section  115(c)  of  the  1934  Act  was 
amended  to  relax  its  harsh  rule,  in  the  case  of  a  complete  liquidation 
of  a  corporation  within  a  two-year  period  to  its  shareholders  and 
allow  such  shareholders  the  right  to  apply  the  capital  gain  holding 
period  percentages  to  the  gains  on  such  liquidation.  That  provision 
in  the  1934  Act  had  functioned  in  practice  as  a  trap  for  the  unwary 
and  an  embargo  on  liquidation  by  the  well-advised,  rather  than  as  a 
protection  to  the  revenue.     The  recent  amendment   is  expected  to 


FEDERAL  TAX  rROGRAM   FOR  1935  AND  1936  215 

bring  in  many  millions  of  revenue,  at  least  in  tlie  earlier  years  of 
its  operation. 

The  1935  Act  increased  the  capital  stock  rate  from  $1  to  $1.40 
per  thousand,  but  gave  a  right  to  a  new  declaration  of  value,  and 
increased  the  rates  on  the  supporting  excess  profits  tax.  This  tax 
is  retained  by  the  1936  Act,  but  the  capital  stock  rate  is  restored 
to  $1.  The  Act  relieved  taxpayers  of  the  oppressive  12  per  cent 
interest  on  assessed  taxes  imposed  by  prior  law,  as  to  interest  accru- 
ing after  its  effective  date,  establishing  thereby  a  uniform  rate  of 
six  per  cent,  and  softened  materially  the  harsh  penalty  for  delin- 
quency in  filing  returns.  Surtax  rates  on  individual  incomes  were 
raised,  beginning  at  the  $50,000  bracket,  from  rates  ranging  from 
thirty  per  cent  to  a  maximum  of  fifty-nine  per  cent  on  net  incomes 
of  a  million  and  over  to  thirty-one  per  cent  and  a  maximum  of 
seventy-five  per  cent  on  net  incomes  of  five  million  and  over.  Estate 
tax  rates  were  raised  throughout,  with  a  maximum  rate  of  seventy 
per  cent  on  net  estates  of  fifty  million  and  over,  and  a  reduction  in 
the  exemption  for  purposes  of  the  additional  rates  under  the  1932 
Act  as  amended  by  the  1935  Act  to  $40,000.  The  state  tax  credit 
continued  to  be  limited  to  the  basic  tax  imposed  by  the  1926  Act. 
Gift  tax  rates  were  increased  in  proportion  but,  unlike  the  estate 
tax,  the  effective  date  of  the  increased  gift  tax  rates  were  deferred 
until  January  1,  1936.  This  postponement  stimulated  many  large 
gifts  and  sent  the  gift  tax  revenue  for  the  last  fiscal  year  to  a  point 
far  in  excess  of  the  original  budget  estimates. 

The  Revenue  Act  of  1936  is  noteworthy  for  the  number  and  the 
fundamental  character  of  the  changes  in  our  revenue  system  which 
it  introduces.  The  first  of  these,  to  which  many  other  changes,  im- 
portant in  themselves,  are  largely  incidental,  is  the  new  surtax  on 
undistributed  corporate  income.  The  second  is  the  sweeping  re- 
vision of  our  method  of  taxing  income  of  non-resident  aliens,  indi- 
viduals and  corporations,  from  sources  within  the  United  States. 

The  principles  incorporated  in  the  federal  tax  upon  the  undis- 
tributed profits  of  corporations  are  not,  of  course,  new.  From  the 
early  history  of  the  income  tax  it  has  been  recognized  that  the  stock- 
holders of  a  corporation  should  at  some  time  pay  a  tax  upon  the 
income  derived  from  the  corporate  earnings  and  that  a  corporation 
should  not  be  used  as  a  device  for  preventing  the  imposition  of  sur- 
taxes upon  its  shareholders.  In  the  earliest  income  tax  law,  viz., 
the  Civil  War  Act  in  effect  from  1862  to  1871,  the  principle  took 
the  form  of  an  annual  tax  upon  the  shareholders  measured  by  their 
proportionae  share  of  the  corporate  earnings,  whether  distributed  or 
not.  From  a  theoretical  point  of  view  much  can  be  said  for  this 
solution,  but  its  practical  administration  would  under  modern  con- 
ditions involve  serious  difficulties  and  its  constitutional  validity  has 
been  open  to  grave  doubt  since  the  Supreme  Court's  decision  in 
Eisner  v.  Macombcr.     In  the  period  beginning  with  the  adoption 
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of  the  Sixteenth  Amendment,  the  general  procedure  has  been  to  tax 
corporate  earnings  to  the  stockholders  only  when  they  are  distributed 
in  the  form  of  dividends  as  defined  in  the  law,  but  every  one  of  the 
series  of  income  tax  statutes  has  contained  provisions  designed  to 
prevent  unreasonable  accumulation  of  corporate  profits  and  to  assure 
distributions  which  may  be  taxed  to  the  shareholders  receiving 
them. 

The  failure  of  these  provisions  in  their  practical  operation  to 
achieve  their  purpose  has  long  been  a  matter  of  notoriety  and  of 
wide-spread  criticism  by  reason  of  unfairness  to  unincorporated 
businesses  and  to  stockholders  of  corporations  maintaining  liberal 
dividend  policies  as  measured  by  standards  set  up  in  the  income  tax 
law.  Moreover,  shareholders  in  these  enterprises,  under  the  prior 
laws,  carried  a  larger  part  of  the  costs  of  government  than  the  stock- 
holders of  other  corporations  which  were  in  fact  equally  liberal  with 
their  shareholders  but  followed  plans  which  frequently  had  little 
immediate  s'gnificance  for  tax  purposes  and  which,  despite  the 
method  of  treatment  for  corporation  purposes  were  regarded  from 
the  viewpoint  of  the  income  tax  as  resulting  in  the  accumulation  of 
surpluses  free  from  tax  to  the  stockholders.  This  situation  has  fre- 
quently resulted  in  the  direction  of  criticism  at  corporations  and  their 
management  when  attention  might  better  have  been  focused  upon 
the  income  tax  law  with  a  view  toward  modifying  it  to  accord  more 
fully  with  regular  corporate  policies,  by  giving  due  regard  to  the 
different  and  varied  methods  by  which  large  numbers  of  corporations 
have  been  wont  to  share  their  prosperity  with  their  stockholders. 

The  Revenue  Act  of  1936  recognizes  that  the  prior  inequality 
among  shareholders  of  different  corporations  has  been  largely  a 
product  of  the  income  tax  law  itself.  Adopting  fundamentally  the 
same  plan  as  that  which  the  senate  approved  in  1924,  it  may  be  said 
that  the  new  Act  employs  a  surtax  upon  undistributed  profits  as  a 
means  for  removing  inequity  and  discrimination  as  between  the 
profits  of  unincorporated  and  corporate  enterprise  and  between  the 
shareholders  of  different  corporations  following  diff'erent  methods 
of  sharing  the  benefits  of  their  prosperity  with  such  shareholders, 
and  in  doing  so  it  provides  in  sections  relating  to  the  dividends  paid 
credit  and  defining  what  is  included  in  the  statutory  concept  of 
"  taxable  dividend  "  a  more  complete  recognition  than  ever  before 
of  the  various  dividend  methods  permitted  under  flexible  local  cor- 
porate laws,  as  for  instance  the  issuance  of  certain  forms  of  stock 
dividends  and  stock  rights  long  regarded  as  not  taxable. 

The  liberal  deductions  allowed  by  prior  law  for  depreciation  and 
obsolescence,  depletion,  bad  debts,  and  other  expenses  in  arriving  at 
statutory  net  income  are  not  disturl)ed,  and  the  new  surtax  upon  the 
remainder  of  the  undistributed  profits  may  be  substantially  reduced 
or  wholly  eliminated  if  a  corporation  follows  any  one  of  the  numerous 
methods  recognized  by  the  Act  for  distributing  taxable  dividends. 
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These  changes  made  thus  give  to  the  income  tax  law  itself  a  greater 
elasticity  and  provide  for  a  wider  recognition  of  ordinary  practices 
employed  in  connection  with  corporate  management  and  financial 
policy,  while  at  the  same  time  protecting  the  treasury  against  the 
loss  of  revenue  from  the  tax  on  individual  incomes  resulting  from 
the  failure  of  corporations  to  make  some  form  of  taxable  distribution. 
By  reason  of  this  more  extensive  statutory  approval  of  corporate 
methods,  an  approval  as  wide  as  the  Supreme  Court's  definition  of 
the  constitutional  concept  of  income,  a  corporation  may,  if  it  so 
desires,  secure  full  credit  against  the  new  surtax  without  making 
a  corresponding  reduction  in  its  cash  or  quick  assets,  without  jeop- 
ardizing its  plans  for  sound  expansion,  and  without  making  any  sub- 
stantial change  in  its  policy  with  respect  to  reserves. 

Under  preexisting  law  it  not  uncommonly  happened  that  a  corpora- 
tion could  meet  the  income  tax  requirements  with  respect  to  the 
payment  of  dividends  only  by  distributing  its  most  liquid  assets  which 
in  years  of  prosperity  as  well  as  in  times  of  depression  are  its  best 
insurance  against  adverse  circumstances.  Indeed,  so  rigid  were  the 
former  requirements  that  a  corporation  with  a  deficit  computed  pur- 
suant to  its  regular  accounting  methods  might  find  itself  in  the  para- 
doxical situation  of  being  charged  under  harsh  penalty  with  an 
unreasonable  accumulation  of  profits.  On  the  other  hand,  if  a  cor- 
poration with  a  deficit  under  income  tax  rules  eliminated  the  deficit 
by  the  usual  processes  available  under  local  laws,  it  ran  the  risk  of 
losing  thereby  a  tax  advantage  enjoyed  by  shareholders  so  long  as 
such  deficit  existed.  In  numerous  other  cases  withdrawals  of  cor- 
porate funds  were  attempted  to  be  disguised  in  such  manner  as  to 
prevent  the  imposition  of  an  income  tax  upon  the  stockholders,  to 
the  manifest  prejudice  of  shareholders  of  corporations  refusing  to 
engage  in  such  practices. 

In  contrast  to  this  former  situation,  corporations  may  now  meet 
the  expectations  of  their  stockholders  and  at  the  same  time  satisfy 
the  requirements  of  the  new  law  as  to  the  dividends  paid  credit, 
without  impairing  the  corporate  financial  strength.  They  may  do  so 
openly  and  aboveboard,  without  fear  of  penalty  for  unreasonable 
accumulation  of  surplus,  whereas  even  the  distribution  of  constitu- 
tionally taxable  stock  dividends  was  not  recognized  under  prior  laws. 
Corporations  with  deficits  are  encouraged  to  improve  their  balance 
sheets  by  readjustment  of  their  capital  structure,  recapitalization,  pro 
rata  surrender  of  stock,  revaluation  of  assets,  and  similar  recognized 
devices  which  place  them  in  a  position  to  make  distributions  in  stock, 
obligations,  or  cash,  according  to  their  own  best  judgment,  and  thus 
obtain  a  credit  for  surta.x  purposes.  All  this  may  be  done,  if  desired, 
without  any  impairment  of  the  corporate  net  assets. 

Under  the  schedules  small  income  corporations  are  accorded  pref- 
erential treatment  for  surtax  as  well  as  normal  tax  purposes  by  a 
specific  credit  which  so  operates  as  to  allow  any  corporation  with  a 
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statutory  net  income  of  less  than  $50,000  for  the  taxable  year  to 
retain  as  much  as  $5,000  at  the  minimum  surtax  rate  of  seven  per 
cent.  All  corporations  may  retain  such  portion  of  their  net  income 
as  is  derived  from  interest  on  tax-exempt  securities  free  of  surtax. 
Certain  additional  credits  against  the  surtax  are  allowed  where  by 
reason  of  the  express  provision  of  a  written  contract  executed  prior 
to  May  1,  1936,  a  corporation  is  legally  restricted  in  the  payment  of 
dividends  or  where  it  cannot  dispose  of  the  profits  of  the  taxable 
year  because  of  the  express  requirement  of  such  a  contract  that  such 
earnings  be  paid  or  irrevocably  set  aside  for  the  discharge  of  a  debt, 
to  the  extent  such  amount  is  so  paid  or  set  aside.  As  pointed  out 
above,  the  tax  has  been  removed  from  gains  on  certain  mergers  and 
liquidations  which,  despite  possible  advantages  of  economy  and  cor- 
porate efficiency  or  simplicity,  could  not  be  consummated  under  the 
threat  of  heavy  tax  liability.  Many  corporations  will  be  able  to 
continue  their  established  policies  without  substantial  additional  tax 
liability;  others  which  at  first  deemed  themselves  adversely  affected 
are  upon  closer  study  of  the  act  discovering  the  avenues  open  to  all 
for  escaping  heavy  surtax  liability.  Banks  and  trust  companies,  in- 
surance companies,  foreign  corporations,  and  certain  unimportant 
others  are  exempted  from  the  new  tax. 

The  great  bulk  of  the  additional  permanent  revenue  the  new  act 
is  expected  to  yield,  over  six  hundred  millions  of  dollars  on  a  full 
year  basis,  will  in  all  probability  come  from  the  increase  in  value 
of  taxable  distributions  to  corporate  shareholders  which  is  already 
taking  place  This  estimate  includes  also,  however,  the  increase  due 
to  the  repeal  of  the  exemption  of  dividends  from  normal  tax.  It  is 
highly  probable,  however,  that  a  considerable  part  of  these  distri- 
butions will  be  in  some  form  other  than  cash.  To  the  extent  that 
corporate  earnings  are  in  one  form  or  another  distributed  to  share- 
holders as  earned,  equality  of  income  tax  burden  upon  business  profits 
will  be  realized,  subject  only  to  such  distortion  of  equality  as  is  neces- 
sarily incident  to  the  retention  of  any  normal  tax  upon  corporate 
income.  The  size  of  the  additional  revenue  to  be  raised  is  merely  an 
index  to  the  volume  of  escape  under  the  preexisting  law  from  the 
full  burden  of  high  surtaxes  on  individual  incomes  resulting  from 
the  practice  of  great  numbers  of  corporations  to  retain  a  large  portion 
of  their  earnings  or  to  cut  "  melons  "  in  the  form  of  constitutionally 
exempt  stock  dividends. 

The  burden  of  the  new  taxes  required  to  repair  the  damage  to  the 
budget  caused  by  the  loss  of  processing  tax  revenues  and  the  accel- 
eration of  payment  of  the  veterans'  adjusted  compensation  certifi- 
cates thus  falls  chiefly  upon  business  profits,  the  first  of  the  major 
sources  of  taxable  income,  of  which  the  others  are  wages  and  salaries, 
interest,  and  rents  to  benefit  largely  from  economic  recovery  and 
hence  the  source  best  able  to  bear  the  load.  But  while  the  new  plan 
of  corporate  taxation  has  the  merit  from  the  treasury  point  of  view 
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of  producing  a  large  additional  revenue,  it  should  also  operate  to 
close  the  largest  remaining  avenue  of  surtax  avoidance  and  to  remove 
major  inequities  in  the  revenue  system. 

The  other  principal  change  affected  by  the  1936  Act  is  in  the 
taxation  of  non-resident  aliens.  Under  the  prior  law  the  effort  was 
made  to  subject  such  aliens  to  the  same  individual  normal  and  sur- 
taxes on  their  income  from  sources  within  the  United  States  as 
were  imposed  upon  citizens  and  resident  aliens,  including  a  tax  upon 
capital  gains  in  transactions  consummated  here.  A  personal  exemp- 
tion of  a  thousand  dollars  was  allowed  in  every  case.  Collection  of 
the  tax  due  was  attempted  by  reijuiring  the  filing  of  returns  and 
the  device  of  requiring  withholding  of  the  normal  tax  at  the  source 
was  used  only  to  a  limited  extent.  It  was  in  essence  a  system  tried 
and  abandoned  as  unworkable  long  ago  by  other  nations  with  long 
experience  in  the  field  of  income  taxation.  Moreover,  it  produced 
disappointingly  little  revenue  in  proportion  to  the  total  flow  of  income 
from  the  United  States  to  foreign  sources  shown  by  the  best  statistics 
available  upon  the  balance  of  international  payments.  The  attempts 
made  to  collect  taxes  imposed  by  law  upon  capital  gains  resulting 
from  transactions  of  foreigners  on  our  stock  and  commodity  ex- 
changes produced  little  revenue,  drove  business  away  to  foreign 
exchanges  to  the  prejudice  of  American  brokers  and  our  stamp  tax 
revenue,  and  discriminated  against  a  minority  of  alien  taxpayers 
who  were  honest  or  so  unfortunate  as  to  be  caught  with  property  in 
the  United  States  from  which  collection  could  be  made.  I  am  con- 
vinced that  any  revenue  system  built  essentially  upon  the  cooperation 
of  the  taxpayer  in  filing  an  honest  return  of  income  is  doomed  to  fail, 
as  applied  to  non-resident  aliens. 

Only  limited  vestiges  of  the  old  system  remain  in  the  new  revenue 
act.  Non-resident  aliens  doing  business  or  having  a  place  of  busi- 
ness in  the  United  States  remain  subject  to  regular  individual  normal 
and  surtaxes  upon  all  income  from  United  States  sources,  including 
capital  gains,  and  are  entitled  to  claim  the  appropriate  deductions 
and  credits,  including  the  thousand  dollar  personal  exemption,  in 
arriving  at  net  income.  Tax  withheld  at  the  source  may  be  taken 
as  a  credit  against  tax  shown  due  on  the  return,  with  a  right  to 
refund  to  the  extent  of  any  overpayment.  But  buying  or  selling 
upon  a  stock  or  commodity  exchange  in  the  United  States  through 
a  resident  broker,  commission  agent,  or  custodian  or  performance  of 
services  in  the  United  States  for  a  limited  period  on  behalf  of  a  non- 
resident alien  employer  does  not  of  itself  constitute  engaging  in  trade 
or  business  in  the  United  States.  Similarly,  foreign  corporations 
engaged  in  trade  or  business  or  having  an  office  or  place  of  business 
m  the  United  States  are  taxed  only  upon  their  net  income  from 
United  States  sources,  collected  on  a  return  basis,  but  at  an  increased 
rate  of  twenty-two  per  cent. 
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All  other  non-resident  aliens,  constituting  no  doubt  a  great  major- 
ity, will  henceforth  be  taxed  only  upon  the  gross  amount  of  certain 
designated  types  of  income  from  United  States  sources,  viz.,  interest^ 
dividends,  rents,  salaries,  wages,  premiums,  annuities,  compensations, 
remunerations,  emoluments,  or  other  fixed  or  determinable  annual  or 
periodical  gains,  profits,  and  income,  such  as  royalties,  at  a  rate  of 
ten  per  cent,  and  such  taxes  are  required  to  be  withheld  at  the  source. 
This  tax  is  a  tax  on  gross  income,  no  deductions  or  credits  being 
allowed.  Hence  there  is  little  or  no  occasion  for  refunds.  Capital 
gains  are  not  included.  In  the  case  of  aliens  resident  in  contiguous 
countries  (Canada  and  Mexico)  the  rate  may  be  reduced  by  treaty 
to  not  less  than  five  per  cent.  Power  is  vested  in  the  commissioner 
to  require  returns  when  necessary,  but  such  necessity  will  exist  only 
in  cases,  such  as  interest  on  tax-free  covenant  bonds  and  dividends 
from  foreign  corporations  deriving  fifty  per  cent  or  more  but  less 
than  eighty-five  per  cent  of  their  gross  income  from  United  States 
sources,  where  only  a  part  or  none  of  the  tax  has  been  withheld  at 
the  source. 

In  the  case  of  non-resident  foreign  corporations,  a  tax  of  fifteen 
per  cent  is  imposed  upon  their  gross  income  from  the  sources  within 
the  United  States  designated  above,  except  that  in  the  case  of  divi- 
dends the  tax  is  at  the  rate  of  ten  per  cent  and  in  the  case  of  foreign 
corporations  chartered  under  the  laws  of  contiguous  countries  the 
rate  on  dividends  may  be  lowered  by  treaty  to  not  less  than  five  per 
cent. 

There  appears  to  be  no  doubt  that  the  new  scheme,  while  not  per- 
fect, will  be  more  uniform  in  its  operation  and  less  expensive  of 
administration,  less  disturbing  of  business  and  financial  relations^ 
and  productive  of  substantially  greater  revenue  than  the  old.  It  is 
believed  to  be  a  large  and  constructive  step  in  the  right  direction, 
though  experience  will  in  all  probability  reveal  defects  requiring 
correction  and  may  indicate  that  a  somewhat  different  rate,  perhaps 
higher,  perhaps  lower,  will  yield  the  maximum  revenue. 

One  manufacturer's  excise  tax,  that  on  jewelry,  which  had  been 
found  difficult  of  administration  and  productive  of  relatively  insub- 
stantial revenue,  was  repealed.  Another,  the  excise  tax  on  fur  and 
articles  manufactured  in  chief  value  from  fur,  was  subjected  to  im- 
portant changes.  The  rate  was  reduced  from  ten  to  three  per  cent 
and  the  exemption  of  articles  wholesaling  for  less  than  seventy-five 
dollars,  a  form  of  exemption  which  for  obvious  reasons  worked 
demoralization  in  the  industry  and  gave  rise  to  numerous  forms  of 
evasion,  was  repealed. 

I  regret  that  space  does  not  permit  my  discussing  in  this  paper  the 
important  titles  of  the  Revenue  Act  of  1936  imposing  an  eighty  per 
cent  income  tax  on  unjust  enrichment  and  prescribing  the  conditions 
upon  which  taxes  imposed  by  the  Agricultural  Adjustment  Act  may 
be  refunded. 
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Chairman  Wilcox  :  The  next  subject  for  discussion  is  "  The 
Taxation  of  Corporate  Surplus  ".  It  gives  me  much  pleasure  at  this 
time  to  present  Godfrey  N.  Nelson,  of  The  New  York  Times. — 
Mr.  Nelson. 

TAXATION  OF  CORPORATE  SURPLUS 

GODFREY    N.    NELSON 
New  York  Times 

The  subject  assigned  to  me,  Taxation  of  Corporate  Surplus, 
might  also  be  stated  as  An  Inquiry  into  Corporate  Surplus  as  a 
subject  of  taxation.  "  Taxation  "  as  here  used  is  the  act  of  taxing, 
as  confined  to  the  federal  government;  and  "Corporate  Surplus" 
is  the  subject  upon  which  the  tax  is  imposed.  A  clear  comprehen- 
sion of  what  is  corporate  surplus  is  therefore  essential  to  an  in- 
telligent approach  to  our  topic  of  discussion.  Although  the  term 
"  corporate "  implies  a  vast  ramification  of  laws  and  practices 
governing  corporations  and  their  activities,  there  is  no  need  for 
our  present  purposes  to  go  beyond  its  common  interpretation :  that 
which  pertains  to  business  corporations.  The  fact  that  other  forms 
of  associations  may  be  treated  as  corporations  for  tax  purposes — in 
itself  a  major  subject  of  inquiry — does  not  essentially  concern  us. 

What  constitutes  "  surplus  "  as  the  subject  of  taxation,  however, 
is  of  basic  importance  to  this  discussion.  Dictionaries  define 
■'  surplus  "  as  "  that  which  is  in  excess  of  what  is  used  or  needed," 
and  as  "that  which  remains  above  what  is  required."  If  I  may  do 
so  without  being  facetious,  I  should  like  to  suggest  that  these 
general  definitions  appear  to  have  been  acceptable  in  connection 
with  the  taxation  of  undistributed  profits ;  legislators  seem  to  have 
assumed  that  corporate  surplus  is  something  which  represents  the 
excess  of  earnings  or  profits  over  and  above  what  is  used  or  needed, 
or  what  is  required,  in  the  conduct  of  corporate  business.  From 
the  point  of  view  of  sound  business  administration  these  concep- 
tions of  corporate  surplus  are,  of  course,  wholly  inappropriate.  On 
the  contrary,  corporate  surplus  is  mostly  represented  by  active  assets 
which  constitute  a  vital  part  of  the  working  capital  and  which  are 
essential  to  the  continuance  of  successful  business.  Business  enter- 
prise, like  other  living  things,  either  advances  or  declines;  it  never 
stands  still. 

While  the  term  "  surplus "  has  been  correctly  defined  by  the 
courts  as  the  excess  of  corporate  assets  over  and  above  the  sum  of 
liabilities  and  capital,  in  matters  of  taxation  this  term  usually  de- 
notes an  account  kept  by  a  business  corporation  to  which  the  results 
of  operations  are  transferred  from  a  "  profit  and  loss  "  account  at 
the  close  of  each  fiscal  period.  Surplus  may  also  arise  from  other 
sources,  as  by  the  reappraisal  of  assets,  through  corporate  reorgan- 
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ization,  or  even  by  purchase  of  a  corporation's  own  capital  stock, 
but  such  surpluses  are  not  acquired  through  the  normal  operation 
of  the  corporation's  business  and  are  especially  treated  for  taxation 
purposes. 

Since  current  earnings  of  a  corporation  go  to  make  up  the  sur- 
plus— the  Supreme  Court  having  held  that  whether  or  not  current 
earnings  have  been  added  to  the  surplus  account,  the  last  earned 
must  be  deemed  to  be  distributed  first, ^  I  shall  regard  such  earnings 
as  coming  within  the  subject  of  this  paper,  and  I  shall,  therefore, 
not  only  deal  with  the  surtax  on  so-called  improperly  accumulated 
surplus  and  the  surtax  on  personal  holding  companies,  but  also  with 
the  tax  upon  undistributed  profits  recently  enacted. 

Inasmuch  as  the  profits  and  earnings  of  individuals  and  partner- 
ships engaged  in  business  on  their  own  account  are  generally  at 
once  made  available  to  them,  they  are  taxable  thereon  at  both 
normal  and  surtax  rates  whether  w-ithdrawn  from  or  left  in  the 
business.  Corporate  form  of  business  organization,  on  the  other 
hand,  which  may  consist  of  few  or  many  shareholders  without  voice 
in  the  management,  does  not  as  a  practical  matter  permit  of  directly 
taxing  the  members  upon  their  proportionate  share  of  earnings, 
whether  or  not  distributed. 

While  corporations  have  paid  a  normal  income  tax  upon  net  in- 
come, and  shareholders  have  been  subjected  to  individual  surtax 
rates  upon  such  portions  of  the  corporate  earnings  as  have  been 
distributed,  the  retained  corporate  profits  and  earnings  have  re- 
mained free  of  the  individual  surtax.  Thus,  as  between  business 
conducted  by  individuals  and  partnerships,  on  the  one  hand,  and  by 
corporations  on  the  other,  discrepancies  in  taxation  have  existed, 
and  on  the  assumption  that  taxes  upon  business,  regardless  of  form 
of  organization,  should  be  fairly  equalized,  the  retention  of  cor- 
porate earnings  has  been  branded  as  tax  evasion.  Corporate  form 
of  business  organization  being  available  to  all  citizens,  and  to  aliens 
in  association  with  citizens,  such  discrepancies  in  taxation  of  busi- 
ness could  be  removed  by  adopting  a  unified  form  of  business  organ- 
ization. A  movement  in  this  direction  was  in  effect  made  in  1921 
when  individuals  and  partnerships  engaged  in  business  were  invited 
by  congress  to  incorporate  and  thereby  get  the  benefit  of  a  cor- 
porate status  thereafter,  as  well  as  retroactively  for  a  period  of  over 
one  year.  T  shall  not  further  digress,  however,  except  to  say  that 
variance  in  dividend  policies  of  corporations  should  not  essentially 
be  construed  as  discrepancies  in  taxation. 

During  the  last  decade  the  subject  of  prevention  of  tax  avoidance 
has  received  particular  attention  at  the  hands  of  the  treasury,  of 
legislative  bodies  and  of  the  joint  committee  on  taxation  created  by 
congress  in  1926.     Evasion  of  taxes,  as  by  the  practice  of  artifice, 

1  Edward  V.  Douglas,  269  U.  S.  204. 


TAXATION  OF  CORPORATE  SIRPIAS  223 

being  specifically  punishable  by  provision  of  law,  calls  only  for 
amplification  from  time  to  time  so  as  to  cope  with  statutory  changes. 
Legal  avoidance,  as  by  taking  advantage  of  opportunities  to  law- 
fully circumvent  the  law,  however,  has  been  the  theme  of  extensive 
studies  with  a  view  to  devising  ways  and  means  of  stopping  up 
so-called  loop-holes  in  the  law.  The  prevention  of  avoidance  of  the 
income  tax  in  respect  to  accumulating  corporate  surplus  is  of  early 
origin ;  this  form  of  avoidance  was  in  fact  anticipated  in  the  first 
revenue  enactment  under  the  Sixteenth  Amendment. 

Although  corporations  for  some  taxation  purposes  are  considered 
as  "  persons  ",  they  are  not  so  considered  for  the  income  tax.  And 
while  as  "  artificial  persons  "  corporations  are  legal  entities,  distinct 
from  their  members,  the  members  are  nevertheless  under  certain 
conditions  reachable  individually  by  the  income  tax  as  the  beneficial 
owners  of  corporate  equities.  To  the  extent  that  the  members  have 
not  been  thus  reached,  however,  corporations  may  be  said  to  have 
been  favored  by  the  income  tax  and  it  is  of  course  undeniable  that 
this  favorable  treatment  has  contributed  greatly  to  the  growth  and 
expansion  of  corporate  form  of  carrying  on  business. 

When  the  present  system  of  income  taxation  was  being  drafted, 
the  Congress  and  its  advisers  foresaw  that  the  corporation  could  be 
availed  of  in  order  to  avoid  the  surtax  upon  individuals  by  with- 
holding earnings  and  profits  from  distribution.  With  a  view  to 
preventing  unreasonable  accumulations  of  corporate  surplus  there 
was  introduced  in  the  Revenue  Act  of  1913  a  provision  designed  to 
restrict  such  accumulations. 

This  original  preventive  measure  imposed  no  additional  tax  on 
the  corporation  but  it  authorized  under  specified  conditions  the  in- 
clusion of  the  undistributed  corporate  income  in  the  taxable  income 
of  the  shareholder,  although  it  did  not  put  the  stockholder  to  the 
necessity  of  ascertaining  his  share  of  an  undistributed  surplus. 
The  fact  that  a  corporation  was  a  mere  holding  company,  or  that 
earnings  were  accumulated  beyond  the  reasonable  needs  of  the 
business,  was  in  itself  prima  facie  evidence  of  a  fraudulent  purpose 
to  escape  the  tax.  The  mere  accumulation,  however,  was  not  to  be 
construed  as  evidence  of  such  purpose  unless  the  secretary  of  the 
treasury  certified  that  in  his  opinion  the  accumulation  was  un- 
reasonable. 

The  provision  for  taxing  undistributed  corporate  earnings  im- 
properly accumulated,  which  has  appeared  in  some  form  in  every 
major  revenue  act  since  1913,  has  taken,  in  the  course  of  re- 
enactments,  various  forms  of  incidence,  application  and  penalties. 
As  and  when  its  unenforceability  became  recognized  this  provision 
was  altered  or  added  to  without  any  sustained  procedural  plan  in 
the  1934  Act  it  was  bisected  in  its  application  into  two  distinct 
measures  affecting  two  classes  of  corporate  activities. 
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The  1918  Act  adhered  to  the  earlier  acts  in  respect  to  imposing 
the  tax  upon  the  individual  shareholder,  but  by  this  enactment  the 
corporations  chargeable  with  unreasonable  accumulations  were  made 
free  of  corporate  income  taxes  except  the  war  excess  profits  tax, 
which  was  deductible  from  the  corporation's  net  income ;  and  the 
balance  was  taxable  to  stockholders  in  the  manner  of  personal 
service  corporations.  In  this  statute  the  condition  that  the  cor- 
poration be  "  fraudulently  "  availed  of  was  for  the  first  time  omitted 
and  the  necessary  certification  as  to  culpability  was  transferred  to 
the  commissioner  of  internal  revenue. 

The  1921  Act  was  the  first  enactment  with  reference  to  the  pre- 
vention of  this  form  of  alleged  evasion  of  individual  surtaxes  which 
recognized  the  corporate  entity  by  imposing  a  surtax  upon  the  cor- 
poration. The  rate  was  25  per  cent  and  this  was  avoidable  if  all 
the  stockholders  consented  to  be  taxed  on  their  distributive  shares 
in  lieu  of  all  income,  war  profits  and  excess  profits  taxes  to  which 
the  corporation  would  otherwise  have  been  subjected.  This  alter- 
native should  have  proved  generally  to  be  a  relief  measure  instead 
of  a  so-called  "  penalty  "  tax. 

In  the  1924  Act  the  tax  rate  was  increased  to  50  per  cent,  and 
the  requirement  that  the  commissioner  certify  that  in  his  opinion 
an  accumulation  was  unreasonable  and  the  privilege  running  to 
stockholders  of  electing  to  be  taxed  at  individual  surtax  rates,  were 
omitted.  Although  the  higher  rate  of  penalty  was  retained  in  the 
Acts  of  1926,  1928  and  1932,  the  right  of  election  of  stockholders 
to  be  taxed  at  individual  surtax  rates  was  restored  with  the  proviso, 
however,  that  the  prorated  corporate  income  must  be  reported  in  the 
shareholder's  original  return,  filed  in  due  time. 

In  the  earlier  enactments — prior  to  that  of  1924 — the  term  "net 
income  "  as  applied  to  this  tax  had  been  either  left  undefined  or  had 
been  given  the  same  definition  as  under  the  regular  income  tax. 
As  no  provision  was  made  in  the  1921  Act  for  the  addition  to  the 
regular  net  income  of  dividends  deductible  in  the  corporation's  in- 
come tax  return,  income  from  this  source  did  not  become  a  part 
of  the  improperly  accumulated  profits. 

As  defined  in  the  Acts  of  1924,  1926,  1928  and  1932  the  term 
"  net  income "  is  the  amount  reported  in  the  income  tax  return, 
increased  by  the  sum  of  the  amount  of  dividends  allowed  as  deduc- 
tions for  the  income  tax  and  the  amount  of  interest  on  United  States 
obligations  issued  after  September  1,  1917  which  would  be  subject 
to  tax  in  whole  or  in  part  to  an  individual  owner. 

By  provisions  of  the  1934  Act  the  ta.x  upon  surplus  accumulations 
was  divided  into  two  separate  and  distinct  imposts,  one  as  applied 
to  operating  companies,  and  the  other  as  to  holding  companies. 
The  provision  in  respect  to  operating  companies,  comprehending  all 
corporations  other  than  personal  holding  companies,  took  the  place 
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of  the  original  statute,  as  Section  102,  and  that  in  respect  to  holding 
companies  appeared  in  Section  351  as  an  entirely  new  addition  to 
the  law. 

The  taxes  upon  surplus  accumulations  contained  in  the  1934  Act 
were  designated  as  "  surtaxes  "  partly  in  order  to  distinguish  them 
from  the  corporate  normal-income  tax  hut  chiefly,  according  to  a 
report  of  the  Senate  Finance  Committee,-  in  order  to  permit  of 
taxing  the  interest  on  government  securities  which  is  free  from  all 
income  taxation  except  "  surtaxes  "  and  "  excess  profits  taxes." 

The  adjusted  net  income,  on  which  the  surtax  on  operating  com- 
panies is  imposed,  is  defined  as  follows :  "  As  used  in  this  section 
(Section  102(c)),  the  term  adjusted  net  income  means  the  net 
income  computed  without  the  allowance  of  the  dividend  deductions 
otherwise  allowahle;  but  diminished  by  the  amount  of  dividends 
paid  during  the  taxable  year."  The  tax  imposed  upon  the  adjusted 
net  income  in  this  act  is  graduated  at  25  per  cent  upon  the  amount 
thereof  not  in  excess  of  $100,000,  and  35  per  cent  upon  the  remain- 
der. The  privilege  extended  in  prior  acts  permitting  stockholders  to 
pay  the  individual  surtax  on  their  entire  pro-rata  shares  of  corporate 
income  was  retained. 

The  chief  objective  sought  in  the  separation  of  the  surtax  upon 
personal  holding  corporations  was  to  remove  the  necessity  for  prov- 
ing a  purpose  to  avoid  the  individual  surtax.  What  is  deemed  to 
be  a  personal  holding  company,  depends  upon  the  character  of 
ownership  and  nature  of  income,  both  quite  definitely  described  in 
the  statute. 

A  corporation  is  held  to  be  a  personal  holding  company  if  at  any 
time  during  the  second  half  of  a  taxable  year  more  than  50  per  cent 
in  value  of  the  outstanding  stock  is  owned,  directly  or  indirectly,  by 
or  for  not  more  than  five  individuals,  and  if  at  least  80  per  cent  of 
the  gross  income  of  the  taxable  year  comes  from  royalties,  dividends, 
interest,  annuities  and  gains  from  the  sale  of  securities.  Both  of 
these  conditions  must  be  present.  Dealers  in  stocks  and  securities 
are  of  course  exempted. 

Ownership  by  a  family  is  so  construed  as  to  produce  in  respect 
to  more  than  50  per  cent  in  value  of  the  outstanding  stock  the 
smallest  number  of  individual  owners,  and  the  family  of  an  indi- 
vidual includes  brothers  and  sisters,  husband  or  wife,  ancestors  and 
lineal  descendants.  The  introduction  here  of  value  of  stock  will 
probably  prove  a  rather  indefinite  and  controversial  yardstick.  It 
is  interesting  to  observe  that  the  absence  of  "  rents  "  from  the  list 
of  specified  incomes  will  exclude  purely  real  estate  holding  com- 
panies regardless  of  how  closely  the  stock  of  such  companies  is  held. 

2  Finance  Committee  Report  No.  558,  73rd  Congress,  Second  Session, 
page   12. 

15 


226  NATIONAL  TAX  ASSOCIATION 

The  tax  upon  personal  holding  companies  is  imposed  in  the  1934 
Act  on  a  graduated  basis  at  the  rate  of  30  per  cent  of  what  is 
termed  the  "  undistributed  adjusted  net  income  "  not  in  excess  of 
$100,000,  and  40  per  cent  of  the  remainder.  In  determining  the 
undistributed  adjusted  net  income,  deductions  from  the  net  income 
are  allowed  for  federal  income  and  excess  profits  taxes,  contribu- 
tions not  otherwise  deductible  and  losses  from  capital  transactions 
disallowed  for  income  tax  purposes ;  and  from  the  balance,  described 
as  the  adjusted  net  income,  is  deductible  20  per  cent  of  such  balance 
which  may  be  accumulated  free  of  the  surtax,  and  amounts  paid  or 
set  aside  to  retire  indebtedness  incurred  prior  to  January  1,  1934, 
the  latter  item  being  conditioned  upon  the  reasonableness  of  such 
amounts. 

Thus  it  is  obvious  that  the  1934  Act  brought  about  basic  changes 
in  the  taxation  of  corporate  surplus.  In  the  absence  of  reports  by 
the  treasury  department  upon  the  results  of  these  amendments  it  is 
as  yet  too  soon  to  appraise  either  their  productiveness  to  the  gov- 
ernment or  their  practical  etYects  upon  the  taxpayer. 

Some  legal  restraints  upon  the  accumulation  of  surplus  are  of 
course  essential,  particularly  in  respect  of  holding  companies  and 
corporations  wherein  the  stock  is  very  closely  held.  The  practice 
governing  such  cases  should,  however,  be  based  on  rules  of  reason 
rather  than  on  "  rules  of  thumb  ".  To  attempt  to  formulate  and 
prescribe  definite  and  undeviating  standards  by  which  unreasonable 
or  improper  accumulations  will  be  determined  automatically  will 
tend  only  to  confuse  and  frustrate  enforcement. 

Nor  should  the  applicable  rules  be  so  broad  and  indefinite  as  to 
be  ineffectual.  This  was  so  in  the  case  of  the  undistributed  net 
income  tax  under  the  Revenue  Act  of  1916,  as  amended  by  the  1917 
Act,  which  imposed  a  tax  of  10  per  cent  upon  the  undistributed 
net  income  of  the  taxable  year,  increased  to  15  per  cent  if  any 
portion  of  the  net  income  reported  as  employed  in  the  reasonable 
requirements  of  the  business  was  found  to  be  not  so  employed. 
The  deductions  allowed  by  this  act  were  generous  to  a  fault,  for 
example :  "  Amount  of  net  income  of  the  taxable  year  actually 
invested  and  employed  in  the  business  ",  and  "  Amount  of  net  in- 
come of  the  taxable  year  retained  for  employment  in  the  reasonable 
requirements  of  the  business."  Obviously  a  tax  law  as  loosely 
drawn  as  this  was  not  intended  to  raise  revenue.  England  had  a 
somewhat  similar  tax  after  the  World  War  which  likewise  proved 
comparatively  unproductive  and  of  short  duration. 

Great  Britain  also  prohibits  unreasonable  accumulations  of  cor- 
porate surplus  but  only  personal  holding  companies  are  subject  to  a 
surtax.  With  the  British,  the  main  test  of  violation  is  judged  by 
"  control  ",  determined  by  ownership  by  not  more  than  five  per- 
sons; and  companies  in  which  the  public  are  substantially  interested 
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are  excluded.  Where  the  voting  power  is  in  the  hands  of  not  more 
than  five  persons,  the  number  of  persons  is  calculated  as  in  our 
personal  holding  company  provision,  which  was  patterned  after  the 
English  practice,  by  including  as  one  person  certain  relatives  and 
nominees.    • 

In  England  unreasonable  accumulations  of  operating  companies 
are  pro-rated  to  the  "  members  "  and  are  taxed  to  them  at  the  sur- 
tax rates.  Unlike  our  law,  that  of  England  provides  that  whether 
or  not  there  is  a  "  purpose  "  to  avoid  the  surtax  is  immaterial,  but 
proof  of  failure  to  distribute  a  reasonable  part  of  the  income  is 
evidence  of  a  desire  to  avoid  the  surtax.  There,  a  contractual 
obligation  to  dispose  of  income  other  than  by  payment  of  dividends 
may  make  it  reasonable  not  to  distribute.  The  special  commis- 
sioners who  hear  such  cases  are  required  to  give  consideration  to 
the  company's  current  business  requirements  and  they  have  the 
right  to  exercise  discretion  in  the  matter  of  allowing  as  deductions 
maintenance  and  development  expenditures.  "  The  question  whether 
a  reasonable  part  of  the  income  has  been  distributed  is  a  question 
of  fact,  and  the  decision  (of  special  commissioners  or  the  board  of 
referees)  is  not  open  to  review,  if  there  was  evidence  upon  which 
it  could  be  arrived  at.''  ^ 

Comparing  our  system  of  taxing  corporate  surplus  with  the  Eng- 
lish there  is  no  doubt  but  that  prior  to  the  enactment  of  the  1934 
Revenue  Act  our  statutory  provisions  were  not  only  less  exacting 
in  terms  of  enforcement  but  more  difficult  to  enforce  by  reason  of 
the  requirement  of  proving  a  purpose  to  avoid  the  surtax.  Such 
purpose,  however,  has  been  spelled  out  of  certain  circumstantial 
evidence  which  has  been  accepted  as  sufficiently  conclusive  to  justify 
the  additional  tax.  An  example  of  this  situation  is  where  the  prin- 
cipal stockholder  transferred  to  a  corporation  substantial  amounts 
of  securities  and  other  properties  the  income  from  which  was  there- 
after received  and  accumulated  by  the  corporation,  thus  reducing 
the  stockholder's  taxable  income.  Another  example  is  a  case  where 
the  corporation  had  a  large  surplus  and  the  controlling  stockholder 
caused  the  company  to  pay  to  him  large  sums  of  money  as  loans 
which  he  did  not  repay. 

Since  the  1934  enactment,  our  restrictions  upon  surplus  accumu- 
lations have  been  severe  as  compared  with  those  employed  in  Eng- 
land and  only  three  months  ago,  by  the  passage  of  the  Revenue  Act 
of  1936,  drastic  changes  in  this  branch  of  taxation  were  made. 
This  bill  introduces  an  experiment  in  the  taxation  of  corporate 
business  enterprise,  the  possible  consequences  of  which  are  viewed 
by  many  with  much  apprehension.  The  tax  is  imposed  upon  un- 
distributed corporate  profits  at  graduated  rates  ranging  from  7  to 

3  London  and  Northern  Estates  Co.,  Ltd.  v.  /.  R .,  from  The  Law  of 
Income  Ta.x,  by   E.   M.   Konstam,   1933. 
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27  per  cent  of  retained  earnings,  effective  retroactively,  on  a  cal- 
endar year  basis  from  the  beginning-  of  this  year.  In  addition  to 
this  innovation  in  the  taxation  of  corporate  profits,  the  surtax  on 
corporations  improperly  accumulating  surplus  (Section  102)  and 
that  on  personal  holding  companies  (Section  351)  have  been  re- 
tained with  amendments,  and  all  of  these  taxes  are  in  addition  to 
the  graduated  normal  tax  on  corporate  income  of  8  to  15  per  cent. 
(Section  13  of  1936  Act). 

An  operating  company  may  now  be  subjected  for  the  same  tax- 
able period  to  both  the  surtax  on  undistributed  profits  at  rates  of 
7  to  27  per  cent  and  the  surtax  on  improper  accumulations  of  sur- 
plus at  rates  of  15  per  cent  of  the  amount  retained  up  to  $100,000 
and  25  per  cent  of  the  remainder.  Thus  an  operating  company  may 
be  required  to  pay  under  present  law  three  separate  and  distinct 
federal  income  taxes,  each  varying  as  to  deductions  and  all  of  them 
imposed  at  graduated  rates.  Where  the  corporation  is  not  subject 
to  the  tax  on  undistributed  profits,  the  surtax  rates  on  improperly 
accumulated  surpluses  are  the  same  as  those  imposed  by  the  1934 
Act,  at  25  and  35  per  cent. 

The  graduated  rates  of  surtax  on  personal  holding  companies 
have  been  reduced  in  the  lower  brackets  and  increased  in  the  top 
bracket,  these  now  ranging  from  8  to  48  per  cent  of  the  undis- 
tributed adjusted  net  income. 

The  provisions  permitting  stockholders  to  declare  and  pay  the 
individual  surtax  on  their  entire  pro-rata  shares  of  the  retained  net 
income  in  the  case  of  operating  corporations,  and  the  adjusted  net 
income  in  the  case  of  personal  holding  companies,  whether  or  not 
distributed,  in  lieu  of  the  corporate  surtaxes,  are  retained  in  the  1936 
Act;  and  by  amendment  of  both  of  these  provisions  if  90  per  cent 
or  more  of  such  retained  net  income  or  adjusted  net  income,  re- 
spectively, is  included  in  the  gross  income  of  shareholders  other  than 
corporations,  such  corporations  are  saved  from  the  corporate  surtax. 
These  amendments  in  effect  deny  to  each  class  of  corporation,  10 
per  cent  of  whose  stock  is  held  by  one  or  more  corporations,  the 
privilege  of  declaring  their  incomes  on  a  pro-rata  share  basis. 

The  confusion  of  terminology  used  in  connection  with  these  sur- 
taxes is  worthy  of  notice :  The  surtax  on  undistributed  profits  deals 
with  an  "adjusted  net  income",  and  "undistributed  net  income", 
in  addition  to  the  corporate  "  net  income  ".  The  surtax  on  cor- 
porations improperly  accumulating  surplus  is  imposed  on  the  "  re- 
tained net  income ",  which  involves  a  "  special  adjusted  net  in- 
come ".  The  surtax  on  personal  holding  companies  is  levied  on 
the  "  undistributed  adjusted  net  income  "  and  the  term  "  adjusted 
net  income "  as  used  in  respect  to  this  surtax,  has  an  entirely 
different  meaning  from  that  given  the  same  term  in  the  undis- 
tributed profits  tax. 
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In  imposing  a  multiple  plan  of  taxation,  these  surtax  measures 
present  many  administrative  inequities.  The  real  purpose  of  the 
undistributed  profits  tax  is  obviously  to  coerce  corporations  to  dis- 
tribute earnings.  There  must  be  a  presumption  that  what  a  tax- 
payer is  expected  to  do  is  reasonably  possible  of  doing.  And  yet 
the  corporation  in  order  to  escape  the  "  penalty  "  tax  must  not  only 
determine  its  profits  for  the  taxable  year  within  the  year,  but  in 
addition  it  must  make  its  distribution  within  the  same  period.  These 
prerequisites,  neither  of  which  in  the  great  majority  of  cases  can  be 
ascertained  in  due  time,  present  unreasonable  requirements.  They 
present  also  the  question  as  to  whether  the  imposition  of  a  levy 
for  failure  to  do  an  act  without  resort  to  guess  or  conjecture  is  a 
proper  exercise  of  the  taxing  power. 

The  statute  permits  of  certain  credits  arising  out  of  contracts 
which  restrict  the  payment  of  dividends.  By  regulations  recently 
issued  on  the  undistributed  profits  tax,  the  treasury  in  effect  rules 
that  deficits  or  impairments  of  capital  at  the  beginning  of  the  tax- 
able year  do  not  constitute  proper  deductions  from  profits  of  the 
taxable  year.  There  is  no  doubt  but  that  congress  can  tax  that 
which  a  corporation  may  seek  to  reserve,  but  there  is  considerable 
uncertainty  as  to  the  power  of  congress  to  influence  corporate 
distributions  forbidden  by  state  law.  It  would  appear  that  if  a 
corporation  is  not  free  to  distribute  its  earnings  on  account  of  a 
previously  existing  impairment  of  capital  without  violating  a  state 
law,  the  imposition  of  a  federal  tax  on  such  earnings  presents  a 
serious  conflict  of  laws. 

The  denial  of  credit  for  impairment  of  capital  is  especially  re- 
grettable because  it  will  work  more  hardship  on  the  small  than  on 
the  large  corporation.  Moreover,  proponents  of  the  tax,  including 
President  Roosevelt  himself,  had  reasoned  that  this  form  of  taxation 
was  designed  to  aid  small  business. 

On  the  theory  that  large  corporations  enjoy  advantages  over 
small  corporations,  business  bigness,  it  was  contended,  should  be  a 
factor  in  adjudging  their  tax  liability.  The  president  obviously 
entertained  this  viewpoint  when  he  stated  in  June,  1935,  in  support 
of  his  proposal  that  corporations  should  be  taxed  at  progressive 
rates  that  "  the  advantages  and  the  protections  conferred  upon 
corporations  by  government,  increase  in  value  as  the  size  of  the 
corporation  increases."  "  Furthermore,"  he  said,  "'  the  drain  of  a 
depression  upon  the  reserves  of  business  puts  a  disproportionate 
strain  upon  the  modestly  capitalized  small  enterprise,"  and  the  same 
argument  has  been  repeatedly  used  in  support  nf  the  surtax  upon 
undistributed  profits. 

While  this  theory  of  taxing  corporations  is  obviously  unsound 
unless  in  connection  therewith,  an  allowance  is  first  made  for  a  fair 
return   upon    invested   capital,   the   fact   of   the   matter    is   that   the 
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undistributed  profits  tax  as  enacted  has  the  opposite  to  the  antici- 
pated effect  in  the  case  of  "  modestly  capitaHzed  small  enterprise  ". 
In  the  application  of  graduated  rates  to  undistributed  profits  the 
individual  stockholder's  equity  is  affected  equally  whether  he  be  a 
small  or  a  large  shareholder ;  no  distinction  is  made  between  them 
unless  the  corporate  income  is  prorated  and  taxed  to  the  share- 
holders, and  this  is  not  practical  in  the  case  of  corporations  having 
many  stockholders. 

The  treasury's  contention  that  the  rates  imposed  on  undistributed 
corporate  earnings  should  be  so  fixed  as  to  equal  in  amount  the 
individual  income  taxes,  as  if  earnings  were  distributed,  is  grossly 
inequitable.  If  the  so-called  modestly  capitalized  small  enterprise 
is  not  in  a  financial  position  to  distribute  profits  within  the  taxable 
year,  or  needs  them  for  expansion  or  for  the  liquidation  of  debts, 
and  will  not  or  cannot  borrow  the  necessary  funds  with  which  to 
to  distribute,  such  corporations,  in  comparison  with  the  large  and 
financially  strong,  will  be  unjustly  penalized  by  the  higher  rates. 
This  result  is  inherently  unavoidable  and  it  is  made  worse  by  the 
narrow  and  self-serving  rulings  already  promulgated  under  this 
measure. 

Proponents  of  the  undistributed  profits  tax  have  made  capital  of 
the  fact  that  Dr.  Thomas  S.  Adams,  on  occasion,  came  out  for  this 
form  of  taxation.  It  is  a  fact  that  Dr.  Adams,  for  whose  memory 
we  all  have  the  profoundest  respect  and  admiration,  favored  a  tax 
upon  corporate  undistributed  profits.  But  that  was  only  shortly  after 
the  World  War  when  both  the  treasury  and  the  taxpayer  had  been 
brought  to  a  realization  of  the  impracticability  of  the  War  Excess 
Profit  Tax  as  a  permanent  revenue  measure.  It  is  now  a  matter 
of  history  that  in  many  instances  the  injustices  inherent  in  this 
measure  induced  reckless  and  extravagant  spending  of  corporate 
profits. 

It  should  be  noted  that  Dr.  Adams  recognized  the  impossibility 
of  permanently  retaining  the  excess  profits  tax  and  that  he  recom- 
mended the  levy  upon  undistributed  profits  only  as  a  substitute; 
probably  as  the  lesser  of  two  evils.  Moreover,  at  that  time  the 
normal  tax  upon  corporations  was  only  10  per  cent  and  Dr.  Adams 
no  doubt  sincerely  felt  that  with  a  discontinuance  of  the  excess 
profits  tax  a  discrimination  in  favor  of  corporations  would  result, 
in  that  corporate  enterprise  would  not  bear  its  fair  share  of  the 
tax  burden. 

It  is  also  worthy  of  notice  that  the  plan  submitted  by  Senator 
Jones  of  New  Mexico,  in  1921,  which  bears  close  resemblance  to 
the  measure  passed  by  the  House  of  Representatives  last  April,  was 
also  originally  proposed  as  a  substitute  for  the  unwieldy  war-time 
excess  profits  tax.  This  proposal,  emanating  from  the  National 
Association  of  Credit  Men,  was  a  part  of  a  complete  new  scheme 
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of  taxation,  contemplating  the  adjustment  of  rates  of  taxation  to 
meet  the  requirements  of  the  budget.  At  least  two  of  the  important 
features  of  the  plan  were  expressed  in  the  House  Bill,  namely:  the 
elimination  of  the  normal  tax  on  corporations,  and  the  subjecting 
of  dividends  to  the  individual  normal  tax,  of  which  only  the  latter 
remains  in  the  1936  Act. 

The  war  excess  profits  tax  was  advisedly  repealed,  but  despite  all 
its  defects  it  contained  one  creditable  feature  not  possessed  by  the 
present  undistrilnited  profits  tax :  it  permitted  the  corporation  to 
retain,  untaxed,  a  reasonable  return  on  invested  capital,  only  the 
excess  earnings  over  and  above  a  moderate  provision  for  stock- 
holders being  subjected  to  the  tax.  Nor  did  this  emergency  measure 
force  the  corporation  to  distribute  its  surplus  earnings. 

Corporate  surplus  has  been  aptly  described  as  insurance  against 
times  of  depression.  The  beneficence  of  such  accunmlations  was 
amply  demonstrated  in  the  fact  that  during  the  four  years  preceding 
1934,  according  to  treasury  department  statistics,  corporations  were 
able  to  distribute,  over  and  above  their  current  earnings,  dividends 
in  excess  of  $6,000,000,000.  It  cannot  be  denied  that  if  corporations 
had  been  coerced  to  distribute  their  surpluses  prior  to  1930  the 
depression  would  have  been  greatly  intensified. 

The  necessity  for  accumulating  surplus  nozv  is  in  fact  far  more 
pressing  than  it  was  prior  to  1930  and  the  reasons  therefor,  founded 
upon  a  natural  desire  for  self-preservation,  are  chargeable  to  changes 
in  the  income  tax  laws.  Business  is  no  longer  permitted  to  carry 
forward  net  losses  as  deductions  from  the  income  of  subsequent 
years.  If  a  corporation  sustains  a  net  loss  for  one  year,  or  for  a 
period  of  years,  the  government  allows  no  credit  therefor  when 
profits  are  earned.  The  treasury  takes  its  share  of  the  profits 
without  making  any  allowance  for  past  losses  and  without  regard 
to  impairments  of  capital.  The  government  is  in  effect  a  partner 
only  in  the  profits.  And  yet  it  is  now  sought  by  the  Revenue  Act 
of  1936  to  force  the  corporation  to  currently  distribute  its  entire 
earnings  without  thought  or  provision  for  the  rainy  day.  In  con- 
trast with  this  practice  England  permits  of  the  spreading  of  trade 
losses  over  a  period  of  six  years. 

Since  business  obviously  cannot  be  conducted  without  occasional 
losses,  in  the  absence  of  provision  for  surplus  accumulations  the 
ultimate  depletion  of  surplus  and  capital  is  imminent.  Moreover, 
the  small  enterprise  is  certain  to  go  first. 

Another  change  in  the  income  tax  which  threatens  the  financial 
stability  of  corporations  under  present  Iaw%  although  not  so  inevi- 
tably, is  the  limitation  placed  upon  the  deductibility  of  losses  sus- 
tained on  the  sale  or  exchange  of  capital  assets.  While  profits  on 
capital  transactions  are  subject  in  their  entirety  to  the  normal  tax 
and  the  tax  upon  undistributed  profits  the  deduction  of  net  losses 
on  such  transactions  is  limited  to  the  sum  of  $2,000. 
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Writing  on  the  subject  of  the  elimination  of  double  taxation  in 
1933,  Mr.  Franklin  Spencer  Edmonds,  then  president  of  the  Na- 
tional Tax  Association,  after  citing  figures  to  show  the  large  pro- 
portion of  the  country's  income  that  is  consumed  by  the  cost  of  the 
various  branches  of  government,  said : 

"  Ordinarily,  a  healthy  business  expands.  Every  business 
man  expects  to  accumulate  a  surplus  and  to  use  that  surplus 
in  expanding  his  facilities  or  taking  on  new  lines  or  enlarging 
his  markets.  These  methods  require,  however,  a  surplus,  and 
when  the  entire  surplus  of  business  is  taken  for  the  cost  of 
government,  expansion  stops.  In  an  ordinary  year,  there  would 
be  from  $7,000,000,000  to  $9,000,000,000  spent  in  new  construc- 
tion made  necessary  by  the  enlarged  opportunities  of  American 
business.  This  new  construction  gives  employment  to  labor 
and  profitable  outlay  for  capital,  but  it  is  based  upon  the  accu- 
mulation of  a  surplus.  When  there  is  no  surplus,  business 
conserves  every  resource,  and  the  result  is  unemployment  and 
consequent  distress." 

These  conclusions  are  self-evident,  and  while  Mr.  Edmonds'  state- 
ment was  made  in  respect  to  the  effects  of  inordinate  taxation 
generally,  his  observations  upon  the  necessity  for  business  surplus 
is  convincing  and  pertinent  to  this  discussion. 

The  undistributed  profits  tax  seems  to  have  been  conceived  on 
the  theory  that  surplus,  not  subjected  to  this  form  of  taxation, 
ultimately  avoids  its  share  of  the  tax  burden.  Dr.  Lutz,  writing  on 
this  tax  measure  in  his  recent  book  on  public  finance,  points  out 
that  this  is  a  mistaken  conception.     He  says : 

■'  The  additions  to  surplus  that  may  not  be  distributed  later 
as  dividends  do  not  wholly  escape  taxation.  The  growth  of  the 
surplus  account  is  reflected  in  the  value  of  the  stocks,  and  when 
these  are  sold  there  is  a  larger  capital  gain  which  is  taxable 
as  income.  If  the  owner  should  die  possessed  of  the  stocks 
that  have  been  enhanced  in  value  by  reason  of  swollen  surplus, 
his  estate  will  be  subject  to  tax  rates  that  will  fully  compensate 
the  government  for  any  revenue  loss  under  the  income  tax. 
If  the  value  of  the  stocks  is  not  increased  by  the  appropriations 
to  surplus,  it  is  rather  definite  evidence  that  the  plowing-back 
of  earnings  was  essential  to  the  preservation  of  the  original 
capital  values,  and  under  such  circumstances,  the  severe  taxa- 
tion that  is  proposed  would  have  been  disastrous." 

In  principle  the  surtax  upon  undistributed  profits  is  a  repudiation 
of  a  policy  which  has  been  uninterruptedly  employed  throughout  the 
entire  commercial  history  of  the  country:  the  privilege  of  investing 
corporate  earnings  for  current  needs  and  expansion.     Moreover,  a 
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tax  which  deters  business  progress  and  discourages  provision  for 
the  lean  years  is  not  only  short-sighted  but  destructive  of  the  very 
things  that  make  for  industrial  and  commercial  development. 

I  believe  that  the  tax  on  personal  holding  companies  and  the  tax 
on  improperly  accumulated  corporate  surplus  afford  ample  remedies 
for  the  prevention  of  evasion  of  the  taxes  now  imposed  upon  indi- 
vidual shareholders.  The  undistributed  profits  tax,  in  my  opinion, 
should  be  repealed  ab  initio,  and  should  it  be  found  needful  and 
advisable  to  enact  new  tax  measures  for  revenue,  consideration 
should  be  given  to  the  advisability  of  broadening  the  base  of  the 
income  tax.  The  present  trend  of  taxation  can  probably  be  most 
effectively  curbed  by  making  more  of  our  people  tax-conscious. 

Ch.mrman  Wilcox:    Is  Mr.  M.  H.  Hunter  here? 
(No  response.) 

Chairman  Wilcox  :  Inasmuch  as  Mr.  Hunter  is  not  here,  the 
meeting  is  thrown  open  to  general  discussion.  It  is  your  meeting 
now.  These  gentlemen  are  here;  if  you  want  to  ask  them  any 
questions,  I  suppose  they  will  try  to  answer. 

I  see  Mr.  Hunter  is  coming  in.  I  present  to  you  Mr.  M.  H. 
Hunter,  of  the  University  of  Illinois. 

M.  H.  Hunter  (Illinois)  :  Mr.  Chairman,  Ladies  and  Gentle- 
men, I  am  told  that  I  have  seven  minutes,  but  I  note  that  we  have 
been  measuring  time  with  a  rubber  string  this  morning,  so  maybe 
they  don't  mean  it. 

Commissioner  Zoercher  wrote  me  some  time  ago  and  asked  me 
if  I  would  discuss  some  phases  of  surplus  taxation.  I  will  confess 
I  haven't  had  much  time  to  think  about  it ;  this  last  week  especially 
I  have  been  engaged  in  another  type  of  surplus.  We  discovered  at 
the  University  of  Illinois  that  we  have  the  largest  enrollment  that 
we  have  ever  had,  about  25  per  cent  over  last  year.  While  trying 
to  operate  on  a  depression  budget,  we  have  a  surplus.  And  that  is 
the  reason  I  did  not  get  here  at  the  beginning  of  this  session.  We 
are  still  trying  to  work  that  problem  out. 

For  some  time  I  have  been  interested  in  this  taxation  of  so-called 
surplus,  and  especially  since  the  recent  federal  legislation.  Now,  in 
nothing  that  I  have  to  say  do  I  want  you  to  construe  that  I  have 
any  brief  at  all  for  the  present  federal  law.  I  agree  with  Mr. 
Nelson  when  he  said  there  were  a  lot  of  defects  in  it.  On  the  other 
hand,  I  have  heard  a  good  many  arguments  against  taxation  of 
corporate  surplus,  on  which  I  cannot  put  very  much  weight.  One 
is  that  they  need  money  for  something  else,  for  expansion  for  ex- 
ample. Now,  who  is  there  here  that  would  not  make  that  same 
argument  against  any  tax  that  was  ever  paid,  if  it  is  needed  for 
something  else,  so  T  don't  know  that  there  is  so  much  to  that  argu- 
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nient.  I  have  seen  the  statement  made  by  certain  groups  of  cor- 
porations, at  least,  that  because  of  surplus  they  have  been  able  to 
build  up  in  the  last  years,  they  got  us  out  of  this  depression.  The 
only  thing  I  have  to  say  about  that  is,  they  seemed  to  have  it  pretty 
well  hidden,  because  it  could  not  be  found  for  some  years.  Then 
there  is  the  argument  that  it  means  a  continuous  dividend  policy. 
Well,  I  suspect  there  could  be  something  said  on  both  sides,  as  to 
the  desirability  of  continuous  dividends.  Then  there  is  the  point 
that  it  does  provide  funds  for  expansion,  even  needed  expansion. 
Now,  as  a  matter  of  fact  that  is  not  the  only  way  a  corporation  has 
to  get  money.  I  am  not  sure  that  you  can  always  argue  "  Let  us 
take  this  money  rather  than  pay  it  out  in  dividends,"  that  they 
should  have  some  choice  in  the  matter  as  to  whether  they  want  to 
reinvest  that  money  or  spend  it.  In  one  case  you  have  compulsory 
reinvestment,  and  in  the  other  case  voluntary  reinvestment.  In  the 
end,  if  you  are  going  to  expand  very  greatly  through  applying  your 
earnings  back  into  your  business,  you  are  going  to  have  a  stock 
dividend  and  you  have  an  increase  in  capital  stock;  so  you  can  do 
that  thing  in  different  ways.  I  haven't  time  to  go  into  this,  but 
there  are  some  things  on  the  other  side  of  these  rather  popular 
arguments. 

I  will  agree  with  Mr.  Nelson,  that  business  is  going  either  for- 
ward or  backward ;  it  doesn't  stand  still.  I  want  to  raise  two 
questions  there,  as  to  whether  there  might  not  be  the  possibility 
that  business  may  go  forward  too  quickly,  or,  on  the  other  side, 
whether  business  always  ought  to  go  forward.  You  can  say  the 
same  thing  about  an  infant,  but  there  are  certain  conditions  that 
make  us  die  off.  I  can  hardly  imagine  doing  anything  with  the 
bicycle  business  or  harness  business  —  some  of  those  plied  many 
years  back — in  order  to  make  them  as  big  as  they  were  20  years 
ago.  That  is,  after  all,  deterioration  may  simply  be  the  price  of 
change.  I  like  that  word  better  than  the  word  progress.  I  am 
not  sure  all  change  is  progress.  So,  we  cannot  expect  all  business 
to  go  ahead.  All  sorts  of  things  come  along,  so  there  is  not  a  one 
hundred  per  cent  case  for  that.  There  are  different  ways  of  look- 
ing at  it.  I  sometimes  like  to  look  at  this  matter  of  surplus  from 
the  standpoint  of  business.  I  am  not  going  into  any  discussion  of 
depressions,  the  causes  and  the  ways  of  getting  out,  or  anything 
like  that,  but  I  suspect  when  the  whole  thing  is  boiled  down,  how- 
ever 3'ou  may  want  to  explain  it,  the  fact  is  the  depression  simply 
means  that  on  the  one  hand  wc  have  the  capacity  to  produce  a  lot 
more  goods,  or  have  produced  them,  a  lot  more  capacity,  and  on 
the  other  side  there  isn't  the  capacity  to  take  those  goods  off  the 
market.  Those  are  the  facts  in  the  case,  however  you  want  to 
explain  it.  What  led  me  to  make  that  remark  is  what  I  said  a 
moment  ago;  after  all,  we  may  have  to  repeat  business  expansion. 
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And  there  is  nobody  I  think  who  would  want  to  deny  to  business 
the  power  to  make  profit,  and  yet  I  saw  some  figures  of  a  statis- 
tician the  other  day  that  said  that  the  depression  in  the  last  two 
years  more  than  wiped  out  the  accumulation  of  business  profit,  for 
some,  of  fifteen  years  before.  I  don't  know  whether  that  is  true 
or  not ;  anyhow,  I  saw  that  statement. 

One  could  not  prove  this,  but  I  would  like  to  hazard  a  guess 
that  maybe,  somehow  or  other,  if  we  could  iron  out  the  hills  and 
hollows  of  business  activities,  these  years  with  big  profits  and  these 
years  with  big  losses — I  am  not  talking  about  an  economic  plan — 
we  might  have  just  as  much  business  profits  over  a  period  of  50 
or  75  years  as  we  do  with  the  high  peaks  and  low  peaks.  I  don't 
know  about  that.  I  am  simply  throwing  that  out  as  a  suggestion. 
Now,  coming  back  to  the  taxation  of  surplus,  as  it  fits  into  the 
picture.  If  we  get  too  much  production  of  machinery,  business 
expands  too  rapidly.  On  the  other  hand,  we  may  not  have  enough 
ability  to  take  those  goods  off  the  market.  If  you  build  your  tax 
system  around  a  property  tax  or  around  a  sales  tax,  then  you  are 
levying  a  pretty  large  percentage  of  your  tax  burden  upon  your 
small  income  group.  I  believe  the  figures,  at  least  those  that  I  have 
seen,  are  that  of  all  of  our  governments,  something  like  fifty  per 
cent  of  the  revenues  come  from  property  taxes.  I  know  each  year 
when  I  pay  my  sum  of  $220.00  on  the  little  lot  and  house  I  have,  I 
think  if.  somehow  or  other,  I  could  get  that  cut  down  some,  I  would 
buy  more  goods.  ]Mr.  Nelson,  I  might  even  subscribe  to  the  New 
York  Times,  and  I  often  wanted  to  do  that.  I  am  talking  about 
this  small  income  group.  If  you  make  them  pay  a  very  large  part 
of  your  taxes,  you  business  men,  looking  at  it  from  the  business 
standpoint  right  now,  are  definitely  curtailing  your  market  for 
goods.  I  have  been  trying  to  tell  some  of  the  people  in  our  state 
of  Illinois  with  respect  to  the  sales  tax  that  we  have  been  collect- 
ing— $70,000,000  a  year — from  tlie  people,  that  they  need  not  expect 
to  sell  as  many  goods  as  would  be  sold  if  they  did  not  have  the  tax. 
Now,  they  tell  me  I  am  right,  some  of  them.  Take  a  part  of  this 
money  that  logically  will  go  to  expansion  w^hich  we  do  not  need, 
because  it  is  building  too  much  productive  machinery,  and  leave 
more  with  your  small  income  group  with  which  to  purchase  goods, 
and  you  are  doing  two  things :  you  are  keeping  down  over-expan- 
sion and  you  are  keeping  up  your  market  for  goods,  and  then  to 
some  extent  you  are  working  to  stability. 

I  am  trying  to  throw  out  suggestions  in  the  very  few  minutes  I 
have.  Now,  this  idea  of  the  taxation  of  surplus  is  not  new,  not  by 
any  manner  or  means.  Henry  George  some  years  ago  was  very 
definitely  converted  to  taxation  of  a  particular  type  of  surplus, 
economic  rent,  and  he  saw  there  a  surplus.  Personally,  I  think  his 
biggest  weakness  was  that  he  did  not  generalize  a  bit  further.     He 
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picked  out  one  type,  which  he  called  an  unearned  increment,  and 
we  haven't  that  sort  of  thing  existing  in  any  type  of  business  enter- 
prise. Of  course,  1  would  not  take  it  all.  Had  he  broadened  his 
concept,  he  would  have  had  much  more  ground  upon  which  to  stand, 
instead  of  picking  out  that  one  particular  type. 

I  think  I  have  talked  my  seven  minutes.  I  would  like  to  make 
one  more  point  if  you  will  let  me  go  ahead  two  or  three  minutes 
more. 

Some  years  ago  I  put  in  print,  with  a  great  deal  of  hesitation, 
that  I  thought  there  was  absolutely  no  logical  reason  for  picking 
out  the  corporation  and  making  it  subject  to  taxation,  while  other 
types  of  business  organization  went  scot-free.  I  was  very  much 
gratified  in  the  second  report  of  the  Committee  on  Model  System 
of  Taxation  to  see  that  they  came  out  recommending  that  business, 
rather  than  the  corporation,  be  made  the  basis  of  taxation.  I  think 
in  the  federal  law  and  in  some  of  our  state  laws,  in  their  newer 
development  of  corporate  taxation,  they  have  gotten  into  very 
illogical  taxation,  in  that  they  are  using  progressive  rates  to  tax 
corporate  incomes.  Now,  most  of  the  writers  on  taxation  will 
justify  progressive  rates  only  in  that  they  better  measure  ability  to 
pay  taxes.  When  j-ou  begin  to  think  of  a  corporation,  an  inanimate 
thing,  there  isn't  any  definite  ability  there.  A  big  corporation  may 
have  much  less  ability  than  a  smaller  one,  on  the  basis  of  income. 
So,  a  lot  of  our  difficulties  that  have  been  pointed  out  come  in  trying 
to  get  a  fair  adjustment  as  between  the  individual  owner  of  the 
corporation,  your  shareholder,  and  all  that  sort  of  thing. 

I  can  see  no  reason  at  all  for  trying  to  justify  taxation  of  busi- 
ness on  the  basis  of  any  ability  that  may  be  inherent  there.  I  do 
think  I  see  a  very  definite  reason  why  business  might  logically  be 
made  the  base  of  taxation.  I  say  businesses,  not  corporations. 
The  business  man,  the  stockholder,  the  entrepreneur,  whoever  he 
may  be,  is  not  solely  responsible  for  the  success  of  his  business. 
There  are  two  sides  to  it.  One  is  the  operator  of  the  business, 
and  the  other  is  the  rest  of  us.  Society  plays  a  considerable  part 
in  the  success  of  any  business.  IVIy  suggestion,  then,  is  that  we 
divide  the  people  responsible  for  business  success  into  two  groups, 
those  operating  the  business,  and  society.  Society  on  the  other 
hand  buys  a  part  of  business;  and  all  that  sort  of  thing.  In  our 
taxation  scheme,  then,  why  not  have  both  have  a  stake  in  it,  and 
we  will  collect,  and  the  private  business  man  will  collect  from  the 
partnership,  the  joint  stock  company,  the  holding  company,  from 
the  corporation,  something  on  the  basis  that  society  has  contributed 
to  the  support  of  the  business.     Now,  that  is  your  business  tax. 

I  know  in  every  piece  of  tax  legislation  you  must  be  arbitrary. 
To  the  individual  in  business  I  would  say  I  am  perfectly  willing 
to  consider  that  the  state  comes  first,  anrl  then   I  would  say  any- 
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thing  that  you  may  get  up  to,  say,  $5,000,  is  yours.  If,  however, 
you  are  paid  a  salary  of  ten  or  fifteen  thousand  dollars,  that  is 
because  society  has  had  a  pretty  big  stake  in  it,  and  that  surplus 
we  will  take.  A  part  of  it,  a  certain  percentage,  I  don't  know  how 
much,  that  is  your  administrative  detail — we  will  take  that  in  taxa- 
tion;  and  you  might  want  to  say  that  you  would  make  that  pro- 
gressive. That  would  take  care  of  some  of  these  big  bonuses 
handed  out  sometimes  —  whether  it  be  individual,  partnership  or 
corporation.  Let  us  say  we  will  consider  that  the  individuals  con- 
nected with  it  come  first.  We  will  give  you  ten  per  cent  on  your 
investment ;  if  you  make  twenty  per  cent,  we  will  take  a  part  of 
it;  if  it  is  thirty  per  cent,  we  will  take  more  of  it.  That  is  your 
business  tax.  We  are  not  concerned  about  undistributed  surplus ; 
do  what  you  please  with  what  is  left;  you  paid  your  debt  to 
society  in  your  tax.  There  is  your  business  tax.  Supplement  that 
with  a  personal  income  tax.  Tax  the  stockholder  on  what  he  gets 
in  dividends;  tax  the  man  on  his  salary.  You  are  taking  surplus 
in  both  cases.  That  is  my  concept  of  a  sensible  method  of  taxing 
surplus. 

My  position  in  the  matter  of  the  taxation  of  corporate  surplus  is 
more  clearly  set  forth  in  an  article  which  I  prepared  recently  and 
which  appeared  in  the  March  issue  of  the  American  Economic 
Review.     With  your  permission  I  shall  read  the  article. 

"SH.\LL  WE  TAX  CORPORATIONS  OR  BUSINESS? 

Corporations  were  first  taxed  as  a  means  of  retaliation  for  presumed 
public  exploitation.  Such  taxation  has  been  continued  on  the  basis  of  expe- 
diency rather  than  justice.  Tax  on  corporation  or  business  cannot  be  de- 
fended on  basis  of  ability  since  ability  is  a  subjective  concept  and  applies 
only  to  persons.  Tax  on  business  can  be  defended  on  the  basis  of  the 
contribution  of  society  to  the  success  of  business,  whether  it  be  individual, 
partnership,  or  corporation.  The  levy  should  be  a  progressive  rate  upon 
the  surplus  above  a  fair  return  upon  the  individual's  expenditure  of  energy 
or  savings.  Individuals,  as  such,  should  be  taxed  in  addition  to  this.  Such 
a  business  tax  would  aid  as  a  business  stabilizer. 

It  is  easy  to  understand  why  the  corporation  was  singled  out 
from  other  types  of  business  as  a  special  base  for  taxation.  In  the 
first  place  those  businesses  which  appeared  to  be  especial  exploiters 
of  the  public,  the  public  service  enterprises,  were  the  outstanding 
examples  of  the  corporate  form  of  organization.  To  retaliate,  the 
public  seized  upon  the  most  easily  available  weapon,  which  was 
taxation.  At  first,  subsidies  from  tax  exemption  were  abolished 
and  the  regular  taxes  imposed;  these  proved  inadequate  and  grad- 
ually special  types  of  taxes  were  evolved.  It  was  really  a  case  in 
which  the  larger  group  of  corporations  was  included  in  a  plan  of 
taxation  designed  to  reach  a  particular  class. 
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A  second  reason  for  the  taxation  of  corporations  as  distinct  from 
other  types  of  business  is  that  of  administrative  expediency.  Here 
is  a  definite  form  of  business,  legally  created,  and  a  matter  of  public 
record.  It  is  built  around  shares  of  stock  which  have  provided  an 
easy  base  upon  which  to  levy  taxes.  Administrative  expediency, 
then,  has  played  a  considerable  part  in  the  continuation  of  taxes 
upon  corporations  which  are  not  applicable  to  other  forms  of 
business. 

In  my  Outlines  of  Public  Finance,  published  in  1926,  I  closed 
my  discussion  of  the  taxation  of  corporations  as  follows : 

■'  In  their  taxation  of  corporations  both  the  federal  govern- 
ment and  that  of  many  of  the  states  have  greatly  increased 
the  levy  in  recent  years.  The  tax  has  met  popular  approval 
and  has  been  productive  of  much  revenue.  The  question  has 
seldom  been  asked,  however,  whether  the  tax  burden  upon 
corporations  has  not  been  extended  beyond  the  point  where 
justification  for  it  can  be  found.  This  justification,  it  must  be 
noted,  must  lie  in  the  additional  ability  which  arises  through 
the  corporate  form  of  organization.  It  does  not  follow,  how- 
ever, that  this  form  of  organization,  per  se,  possesses  the  ability 
to  meet  all  the  taxes  levied  upon  it  by  the  states  and  the  federal 
government,  and  from  which  other  forms  of  business  organiza- 
tions are  exempt.  If  it  be  decided  that  the  business  unit  is  a 
good  and  just  base  for  a  tax,  then  no  discrimination  should  be 
made  between  corporations,  partnerships,  individuals,  or  other 
forms  of  business.  An  earnings  tax,  such  as  that  levied  by  the 
federal  government,  might  be  used  to  take  care  of  this. 

"  In  addition  to  the  general  tax  on  business,  the  additional 
ability  inherent  in  the  corporate  franchise  should  be  levied 
upon.  Perhaps  an  annual  sliding  scale  payment  on  the  basis 
of  stocks  and  bonds  would  take  care  of  this  as  well  as  any 
other.  If  such  payment  were  to  be  made  annually,  and  if  the 
continued  existence  of  the  corporation  depended  upon  it,  all 
defunct  corporations  would  automatically  cease  to  be  continued 
upon  the  records  of  the  state.  Whatever  the  form  of  taxation 
used,  it  should  be  remembered  that  the  resources  of  a  corpora- 
tion are  not  tmlimited,  and  that  no  heavier  taxes  should  be  im- 
posed than  can  be  depended  upon  under  principles  of  justice." 

As  yet  little  has  actually  been  accomplished  in  extending  taxes 
now  applicable  to  corporations  to  other  types  of  business,  although 
recently  there  is  evidence  that  such  a  proposal  is  receiving  more 
favorable  consideration.  In  the  "  vSecond  Report  on  a  Plan  of  a 
Model  System  of  State  and  Local  Taxation,"  presented  at  the 
National  Tax  Conference  held  at  Phoenix,  Arizona,  in  1933,  the 
committee    definitely    recommended    business    taxation    rather    than 
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corporation  taxation.     Its  position,  with  one  of  its  reasons,  may  be 
taken  from  the  following  quotation  from  the  report. 

"  The  committee  is  obliged  to  insist  that,  if  such  a  tax  is 
levied,  it  should  be  levied  equally  upon  all  concerns  carrying 
on  business  within  the  state,  under  whatever  form  of  organiza- 
tion it  is  conducted,  since  this  is  the  only  manner  by  which 
unfair  burdens  upon  interstate  business  can  be  avoided.  But 
we  see  no  reason  why  every  state  ought,  from  the  nature  of  the 
case,  to  impose  a  business  tax ;  and  content  ourselves  with 
recommending  a  business  tax  which  we  believe  to  be  the  best 
that  can  be  devised.  States  which  believe  that  business  is  ade- 
quately taxed  under  the  operation  of  a  tax  on  tangible  property 
and  a  personal  income  tax  which  contains  no  elements  of  busi- 
nes  taxation,  may  well  decide  not  to  impose  a  business  tax." 

It  appears  that  those  who  have  given  the  matter  considerable 
thought  agree  that  the  corporation  should  not  be  taxed  in  a  manner 
dissimilar  to  that  used  upon  other  forms  of  business.  If  a  net 
income  base  is  used,  as  suggested  by  the  committee,  then,  if  any 
additional  capacity  to  pay  taxes  be  found  in  the  corporate  form  of 
organization,  it  will  automatically  be  reached  through  the  tax. 
Leaders  of  tax  reform  in  the  state  of  New  York  have  been  active 
in  the  effort  to  abolish  the  tax  discrimination  against  corporations; 
and  recent  legislation  makes  all  business  subject  to  taxation,  no 
matter  what  the  form  of  organization. 

We  frequently  see  and  hear  references  to  the  ability  of  corpora- 
tions to  pay  taxes.  More  and  more  states  are  imposing  the  same 
progressive  rates  upon  the  income  of  corporations  that  they  impose 
upon  personal  incomes.  The  entire  argument  for  progressive  rates, 
from  the  standpoint  of  justice,  is  that  ability  to  pay  is  thereby  more 
accurately  measured.  But  how  can  this  apply  to  corporations  or 
any  other  type  of  in  rem  taxation?  Ability  to  pay  is  a  subjective 
concept  and  has  to  do  with  personal  feelings,  sacrifices,  utility,  etc., 
none  of  which  can  have  any  application  to  a  corporation,  a  business 
as  such,  or  any  other  inanimate  thing. 

A  hypothetical  illustration  will  show  that  the  concept  of  ability 
to  pay  cannot  be  applied  to  a  corporation.  Here  are  two  corpora- 
tions, one  with  a  net  income  of  $100,000  and  the  other  with  a  net 
income  of  $25,000.  If  income  represents  ability,  then  the  one  has 
four  times  the  ability  of  the  other,  or,  if  we  accept  the  theory  of 
progressive  rates,  more  than  four  times  the  ability.  But  here  we 
are  not  dealing  with  individuals  with  subjective  reactions.  When 
we  begin  to  consider  the  interest  of  such  individuals  in  the  matter, 
the  picture  may  change  completely.  For  example,  let  us  assume 
100  shareholders  of  equal  amount  in  the  corporation  with  $100,000 
income  and  but  5  shareholders  in  the  other.     In  the  first  case,  then, 
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each  individual  owner  has  a  claim  to  but  $1,000  of  the  income  of 
the  corporation  while  in  the  other  case  each  owner  has  claim  to 
$5,000.  Instead,  then,  of  the  larger  income  representing  a  larger 
ability  to  pay,  it  in  fact  represents  a  smaller  one  when  the  etYect 
upon  the  individuals  concerned  is  taken  into  consideration. 

Obviously,  then,  the  taxation  of  corporations  or  of  any  other 
businesses  cannot  be  supported  on  their  ability  to  pay  taxes ;  such 
can  only  apply  when  a  natural  person  is  involved.  If  there  is  jus- 
tification for  the  taxation  of  business  it  must  be  upon  some  other 
ground.  Argument,  of  course,  can  be  based  upon  expediency  and 
productivity,  but  neither  of  these  can  be  given  much  credence  when 
questions  of  right  and  fairness  are  involved.  Certainly  there  should 
be  reasoning  of  a  more  substantial  nature. 

An  argument  for  many  different  kinds  of  taxes  has  been  built 
around  the  idea  of  payment  for  benefit;  and  there  is  no  better 
argument  for  payment  by  an  individual  to  government  than  to  show 
that  he  has  received  a  measurable  benefit  in  return.     Such  is  the 

^  measurement  for  payment  in  the  use  of  the  so-called  special  assess- 

|:  ment  for  paving  streets,  building  sidewalks,   sewers,  lighting  sys- 

'  terns,  etc. 

It  was  this  idea  of  benefit  around  which  Henry  George  constructed 
his  theory  of  the  single  tax.  The  value  of  land,  he  contended,  is  a 
socially  created  value.  It  is  only  because  society  demands  the 
products  of  land  to  a  sufficient  extent  that  other  than  the  most 
productive  areas  are  ever  brought  into  use.  When  this  occurs 
those  who  happen  to  have  title  to  the  better  sites  reap  the  return 

I  of  this  socially  created  value. 

p  In   this   reasoning,   of   course,    George   was   correct.      His    error 

occurred  in  his  conclusion  to  appropriate  all  economic  rent  to  gov- 
ernment as  the  single  tax.  What  he  apparently  failed  to  recognize 
was  that  society  is  pretty  much  of  a  partner  in  the  creation  of  all 
values.  Robinson  Crusoe  would  have  been  rather  unsuccessful  as 
a  dentist,  a  teacher,  a  baker,  a  grocer,  a  wholesaler,  a  retailer,  or 
a  manufacturer.  He  lacked  the  support  and  aid  which  must  come 
from  society  to  make  any  business  a  success. 

Since,  then,  the  cooperation  of  society  is  essential  to  the  success 
of  any  and  every  business  enterprise,  whether  it  be  a  corporation, 
partnership  or  individual  entrepreneur,  it  seems  but  the  part  of 
fairness  that  business  should  make  some  payment  to  society  in 
return  for  the  part  it  has  played.  Here  is  a  logical  basis  for  a  tax 
upon  business  of  whatever  nature  with  no  consideration  of  ability. 
It  is  a  quid  pro  quo  payment  to  society  for  benefits  received.  Any 
taxes  upon  persons,  as  such,  must  be  in  addition  to  this ;  and  here 
ability  to  pay  should  be  given  primary  consideration. 

It  is  of  course  impossible  accurately  to  measure  the  contribution 
of  society  to  the  success  of  each  business  enterprise.     A  feeling  is 
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being  expressed  in  many  quarters,  however,  that  society  has  re- 
ceived a  share  too  small,  or  to  put  it  the  other  way  round,  that 
business  has  retained  too  large  a  share  of  the  social  income.  It  is 
this  feeling  which  has  popularized  Senator  Long's  "  share  the 
wealth "  program,  and  which  has  been  the  basis  for  President 
Roosevelt's  demand  for  heavier  taxation  of  incomes  and  estates. 

In  no  case  should  governmental  units  levy  taxes  to  a  degree  which 
will  permit  them  to  engage  in  activities  prejudicial  to  the  interests 
of  the  social  group  or  to  perform  functions  which  individuals  could 
secure  more  economically  and  efficiently  as  individual  enterprises. 
In  other  words,  the  maximum  of  taxation  should  be  the  funds  needed 
for  the  justifiable  expenditures  of  government.  In  the  levy  of  such 
taxes,  however,  it  is  useless  to  attempt  to  ignore  their  economic 
consequences,  for  a  tax  levied  for  whatever  purpose,  whether  purely 
for  revenue  or  purely  for  regulation,  cannot  but  have  economic 
consequences.  If  it  be  desirable  to  bring  about  economic  change 
and  the  tax  system  can  be  used  as  a  tool  to  this  end,  so  much  the 
better.  If  revenue  for  the  legitimate  functions  of  government  can 
be  secured  through  the  same  device  through  which  other  desirable 
results  are  accomplished,  we  have  gained  by  such  coordination. 

The  suggestion  to  take  a  part  of  the  socially  created  value  in 
taxes  not  only  can  be  defended  as  a  base  for  taxation,  but  can  be 
used  to  accomplish  whatever  "  redistribution  "  of  wealth  may  be 
deemed  desirable.  To  lock  the  stable  before  the  horse  is  stolen  is 
a  better  policy  than  to  lock  it  afterward.  So  it  may  be  a  better 
polic}'  to  prevent  the  accumulation  of  large  fortunes,  granted  that 
such  accumulation  is  undesirable,  than  to  attempt  to  break  them  up 
once  they  have  been  accumulated.  The  rates  used  in  a  business  tax 
plus  those  used  in  a  personal  income  tax  could  accomplish  this  to 
any  desired  degree. 

To  separate  that  part  of  the  return  to  any  business  enterprise 
which  can  be  attributed  to  individual  initiative  from  that  part  which 
can  be  attributed  to  the  contribution  of  society  is  obviously  impos- 
sible. To  administer  a  tax  levied  upon  business,  based  upon  the 
contribution  of  society  to  it,  would  doubtless  result  in  many  arbi- 
trary decisions.  But  this  is  necessarily  true  in  the  levy  of  most 
taxes,  both  because  of  the  inability  to  measure  many  factors  in- 
volved and  because  of  the  desire  for  economy  and  efficiency  in 
administration.  The  rates,  exemptions,  and  provisions  for  earned 
as  against  unearned  incomes  in  the  federal  income  tax  structure  are 
sufficient  proof  of  this. 

To  say  that  arbitrary  decisions  are  necessary  need  not,  then, 
hopelessly  condemn  the  use  of  a  tax  base.  It  may  be  an  arbitrary 
decision  to  say,  in  considering  the  returns  to  a  business  enterprise, 
that  the  individual  should  be  accredited  primary  responsibility  while 
that  to  society  should  be  secondarv.  Certainly  it  can  be  seen  that 
16 
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he  has  expended  personal  energy  and  generally  funds,  either  of  his 
own  saving  or  of  the  savings  of  others  which  have  been  entrusted 
to  him.  Perhaps,  then,  it  would  not  be  a  decision  of  too  arbitrary 
a  nature  to  suggest  a  return  to  individual  initiative  and  investment 
before  anything  is  returned  to  society  in  the  form  of  a  tax.  Let 
us  say  to  each  individual  engaged  in  any  type  of  business — private 
enterprise  or  profession,  partnership  or  corporation — that  we  shall 
consider  his  services  worth  $5,000  (or  some  other  amount)  a  year; 
and  this  will  be  subject  to  no  business  tax.  As  the  amount  increases 
above  this  sum,  however,  we  shall  consider  that  society  has  played 
an  increasingly  important  part,  and  payment  therefore  will  be  ex- 
acted at  progressive  rates  as  the  amount  received  becomes  larger. 
Thus,  receipts  from  $5,000  to  $10,000  might  be  taxed  5  per  cent; 
from  $10,000  to  $20,000,  10  per  cent;  etc. 

In  a  similar  manner  the  net  income  of  business  which  does  not 
attach  itself  to  individuals  can  be  handled.  Here  again  it  may  be 
arbitrary,  but  we  may  decide  that  individuals  who  have  put  their 
savings  into  business  are  more  entitled  to  a  return  on  them  than  is 
society.  Let  us  conclude,  then,  that  a  return  of  10  per  cent  (or 
some  other  amount)  will  be  allowed  upon  the  investment  before  any 
tax  is  levied  to  reimburse  society.  When  more  than  this  is  earned, 
however,  society  will  be  considered  as  increasingly  responsible,  and 
will  exact  payment  at  progressive  rates  as  the  percentage  of  earn- 
ings increases.  Thus,  earnings  of  from  10  to  15  per  cent  might  be 
taxed  10  per  cent;  those  from  15  to  20  per  cent,  at  a  rate  of  20 
per  cent,  and  so  on. 

Such  is  the  proposal  for  general  business  tax.  It  does  not  tax 
the  small  personal  or  capital  return,  but  takes  an  increasing  share 
of  that  surplus  return  which  individuals  who  invested  either  energy 
or  funds  had  little  hope  or  right  to  receive.  From  the  standpoint  of 
justice,  it  has  much  more  to  commend  it  than  the  present  plan  of  a 
proportionate  rate,  or  even  more  a  progressive  rate,  upon  the  entire 
net  income  of  corporations  or  even  business  in  general.  Further 
arbitrary  exemptions  than  those  suggested  could  always  be  provided 
to  prevent  any  possible  clogging  of  administrative  machinery  or  to 
continue  the  collection  of  a  tax,  the  administrative  cost  of  which  is 
too  high. 

Business  taxation,  it  is  seen,  under  this  proposal,  gives  no  con- 
sideration to  individuals,  as  such.  If  they  are  to  be  taxed,  and 
undoubtedly  they  should  be  taxed,  then  they  must  be  taxed  upon 
their  individual  incomes  from  services,  from  investments  or  from 
whatever  source  derived.  The  principle  to  govern  here  will  be  the 
determination  of  what  each  individual,  on  the  basis  of  his  income 
and  other  conditions,  should  be  expected  to  pay  in  taxes. 

One  other  observation  may  be  pertinent.  A  great  deal  is  said 
and  written  about  the  detrimental  effects  of  taxation  upon  business. 
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Tax  committees  of  business  men  are  constantly  at  work  to  devise 
suggestions  for  taxation  so  that  business  will  escape  the  effects  as 
much  as  possible.  A  large  part  of  state  and  local  revenues  now 
arises  from  property  and  sales  taxes  and  falls  with  greatest  severity 
upon  the  mass  of  individuals  in  the  small  income  group.  It  is  not 
too  nmch  to  suggest  that  if  the  tax  burden  upon  this  mass  had 
been  less  they  would  have  used  a  large  part  of  such  funds  in  the 
purchase  of  goods.  Perhaps  it  is  not  out  of  place  to  suggest,  then, 
that  these  tax  committees  give  some  attention  to  the  possibility  of 
an  increased  market  for  goods  by  a  lessened  tax  upon  consumers ; 
also  to  the  possibility,  through  a  tax  upon  surplus  earnings,  of  a 
check  upon  undesirable  over-expansion  of  productive  capacity;  and 
to  the  possibility,  furthermore,  that  through  both  of  these  there  will 
result  an  aid  to  the  maintenance  of  a  balance  between  productive 
capacity  and  the  consumers'  ability  to  purchase  the  goods  which 
are  produced." 

Franklin  S.  Edmonds  (Pennsylvania)  :  I  would  like  to  offer 
a  few  reflections,  under  the  discussion  rule.  First,  I  want  to  say 
that,  in  common  with  everyone  present  at  this  conference,  I  express 
my  appreciation  to  these  two  gentlemen  who  have  read  papers  this 
morning,  for  the  thoroughness  with  which  they  have  discussed  the 
question,  and  the  fairness  with  which  they  have  presented  the  argu- 
ments. It  is  perhaps  unnecessary  for  me  to  say  that  I  agree  with 
Mr.  Nelson.  I  regard  the  new  method  of  taxation  introduced  by 
the  tax  on  corporate  surplus  as  most  unfortunate  for  the  United 
States.  I  say  that  for  this  reason,  if  you  will  allow  me  a  bit  of  a 
personal  word.  My  middle  name  is  Spencer,  derived  from  my 
father's  brother,  who  was  the  physician  to  Benjamin  Disraeli,  over 
in  England,  and  at  the  time  of  my  boyhood  we  were  educated  on 
Disraeli's  books,  not  that  my  father  sympathized  with  the  political 
aspect,  but  because  he  was  an  outstanding  character  of  the  time. 
Now,  if  you  read  Disraeli's  Endymion,  you  will  recall  that  in  the 
period  between  1840  and  1850  England  had  precisely  the  same 
experience  that  we  have  had  for  the  past  seven  years.  There  was 
failure  in  business,  banks  even  collapsed;  in  a  general  way  the 
poverty  of  the  English  people  was  profound,  so  much  so  that  the 
poor  people  united  to  destroy  the  machinery  in  the  factories,  on 
the  ground  that  they  took  the  bread  out  of  the  poor  man's  mouth. 
We  have  two  of  Disraeli's  characters  conferring  together :  "  What 
will  ever  save  England?"  "Well,  what  always  saves  England  is 
new  industries."  And  sure  enough,  at  that  period  of  time  the 
experimentation  had  been  done  with  George  Stephenson's  loco- 
motive, so  as  to  make  it  commercially  possible.  Almost  over-night 
England  passed  into  that  great  period  of  railroad  development,  which 
gave  employment  to  labor,  which  gave  profitable  outlet  for  capital, 
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and  raised  the  standard  of  living  in  every  English  community. 
That  is  the  only  way  out  of  depressions  that  has  yet  been  discovered 
by  the  experience  of  the  human  race. 

You  may  ask  why  I  am  opposed  to  this  tax.  Because  I  think 
the  tax  is  a  discouragement  upon  small  growing  businesses,  and 
that  is  the  essential  of  progress  in  the  United  States.  I  refer  the 
professor  of  the  University  of  Illinois  to  the  statement  of  the  great 
statesman  of  that  commonwealth,  Abraham  Lincoln,  that  the  average 
man  works  and  tries  to  save,  and  with  that  surplus  he  buys  some- 
thing to  help  him  in  his  work,  and  when  he  has  finished  with  the 
saving,  he  may  employ  another,  and  so  gradually  business  develops. 
That  is  the  sane,  honest  and  American  method  of  meeting  with  the 
question.  On  the  whole,  the  history  of  industrial  progress  in 
America  is  the  story  of  little  businesses  which,  by  the  application 
of  that  principle,  have  grown  great.  Now,  I  do  not  believe  the 
American  has  changed  in  his  character.  I  think  we  can  do  that 
same  thing.  I  have  in  mind,  in  my  own  state,  Edward  G.  Budd, 
who  spent  one  and  one-half  million  of  his  corporate  surplus,  even 
going  to  the  bank  to  borrow  when  money  became  tight,  experi- 
menting with  stainless  steel,  until  eventually,  after  six  years,  he  had 
reached  a  method  of  fabricating  stainless  steel ;  and  within  the  last 
two  years  there  has  developed  an  industry  in  the  making  of  these 
cars  for  the  western  railroads,  in  the  making  of  superstructures  for 
government  war  vessels,  that  today  employs  eleven  hundred,  who, 
two  years  ago,  were  out  of  work.  That  is  the  way  to  get  rid  of 
unemployment,  and  it  is  the  way  in  which  business  expands. 

I  commend  also  to  the  professor's  interest  in  this  question,  the 
Theory  of  Dynamic  Economics,  which  was  the  greatest  text  book 
written,  by  Simon  N.  Patten,  of  the  Wharton  School  of  the  Uni- 
versity of  Pennsylvania,  in  whicli  he  directed  attention  to  the  fact 
that  in  many  European  countries  industrial  conditions  were  static — 
the  son  pursued  the  same  business  as  the  father.  But  the  genius 
of  the  United  States  is  dynamic,  continually  changing.  Of  course, 
some  businesses  will  fail ;  it  is  inevitable  that  they  should  fail. 
And  if  they  are  private  businesses,  the  private  individual  takes  the 
loss;  but  it  is  this  continuing  advance,  the  development  of  new 
methods,  which  makes  America  great. 

I  don't  want  to  see  the  United  States  Government  declare  as  the 
public  policy  that  the  business  of  accumulating  a  surplus  is  either 
wrong  or  evasive.  The  way  America  grows  great  is  by  giving  free 
play  to  the  genius  of  its  citizens;  and  I  want  to  see  the  time  come 
when  a  man  can  start  a  business  for  five  hundred  dollars,  and  let 
it  accumulate,  with  the  encouragement  of  the  government,  until, 
like  Henry  Ford,  he  has  produced  an  industry  which  is  worth  a 
great  deal  to  the  country.  So,  I  say  first,  that  I  feel  that  the 
strong  weight  of  the  argument  is  with  Mr.  Nelson  in  this  matter. 
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We  arc  having  a  new  principle  asserted  in  taxation.  We  have  a 
right  to  consider  whether  that  principle  is  adapted  to  the  genius  of 
our  people.     Personally,  I  don't  think  it  is. 

I  have  a  second  objection  to  that  1936  tax  legislation,  and  that 
is  from  a  fiscal  point  of  view.  I  was  very  much  interested  in  some 
figures  that  L.  K.  Parker,  the  highly  intelligent  and  accurate  secre- 
tary of  the  joint  commission  of  revenue,  down  in  Washington,  had 
assembled.  Mr.  Parker  took  what  Great  Britain  had  derived  from 
its  income  tax  each  year  for  the  last  ten  years,  and  what  the  United 
States  had  derived  from  the  income  tax  each  year  for  the  last  ten 
years,  and  while  the  variations  in  Great  Britain  were  only  v30  per 
cent,  the  variation  from  the  highest  to  the  lowest  in  the  United 
States  was  over  200  per  cent.  Now,  that  is  bad  fiscally.  We  don't 
want  to  have  a  system  in  this  country  where  there  has  got  to  be  a 
new  federal  tax  law  every  year  and  four  hundred  new  tax  laws  in 
the  states  every  alternate  year,  and  a  thousand,  as  Mr.  Manning 
reported  last  year,  in  the  ordinary  years.  It  is  not  good  either,  for 
business  or  the  people.  We  want  stability.  Now,  we  have  an 
income  tax  that  lends  itself  to  these  big  returns  in  periods  of  pros- 
perity, and  low  returns  in  periods  of  depression,  very  much  more 
so  than  the  English  have.  On  top  of  that  curve  the  government 
sticks  another  curve,  of  precisely  the  same  character.  When  the 
income  tax  yield  is  big,  the  yield  from  the  corporate  surplus  tax 
will  be  big,  and  we  will  be  continually  going  through  alternations 
of  feast  and  famine.  In  the  feasting  period  the  government  will 
spend  more  than  it  should,  and  in  the  famine  period  it  will  go 
around  in  a  state  of  hysteria,  trying  to  find  some  new  type  of  tax, 
calling  the  people  evaders  because  they  don't  think  they  are  paying 
what  they  should  pay ;  and  in  a  general  way  we  will  have  another 
period  of  economic  chaos.  I  think  that  is  bad  from  two  points  of 
view,  from  the  point  of  view  of  giving  courage  to  dynamic  in- 
dustry and  having  a  sound  fiscal  system  in  the  government.  My 
sentiment  is  with  Mr.  Nelson.     More  power  to  him. 

Chairman  Wilcox  :  I  recognize  at  this  time  Mr.  Zoercher, 
who  has  some  announcements  to  make. 

Philip  Zoercher  (Indiana)  :  I  would  like  to  ask  the  distin- 
guished chairman  of  the  resolutions  committee  to  stand  up — Gov- 
ernor Bliss.  He  is  from  Rhode  Island.  ?Te  got  a  joke  on  me. 
I  called  him  as  being  from  Connecticut,  but  he  emphasized  that  he 
is  absolutely  from  Rhode  Island. 

Where  the  states  have  not  handed  in  the  names  of  their  members 
on  this  committee,  I,  as  chairman,  have  appointed  them. 

The  resolutions  committee  will  consist  of  the  following: 
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Alabama — J.  C.  Curry. 
California — Ray  L.  Riley 
Colorado — Tom  Pollock 
Connecticut — W.  H.  Hackett 
Dclaivare — J.  L.  Holcombe 
District  of  Cohimhia — 

W.  H.  Wallace 
Florida — H.  E.  Carter 
Georgia — J.  A.  Smith 
Illinois — C.  W.  Terry 
Indiana — Gaylord  S.  Morton 
lozva — C.  M.  Beem 
Kansas — Harold  Howe 
Kentucky — H.  Clyde  Reeves 
Louisiana — W.  A.  Cooper 
Maine — J.  Frank  Holly 
Maryland — 

A.  LeRoy  McCardell 
Massachusetts — Joseph  L.  Cain 
Michigan — F.  M.  Thrum 
Minnesota — Geo.  F.  Gage 
Mississippi — 

John  S.  Williams,  HI 
Missouri — Andy  W.  Wilcox 
Montana — James  H.  Stewart 
A'cbraska — Frank  G.  Arnold 
A'czv  Hampshire — 

W.  F.  Cameron 


N^ezv  Jersey — 

William  D.  Kelley 
New  Mexico — Bryon  O.  Beall 
New  York — Jos.  P.  Broderick 
North  Carolina — 

A.  J.  Maxwell 
North  Dakota — 

Spencer  A.  Larsen 
Ohio—L.  A.  Schulke 
Oklahoma — H.  L.  McCracken 
Pennsylvania — Roy   Keefer 
Rhode  Island — 

Edward  L.  Leahy 
South   Carolina — 

W.  R.  Bradley 
Tennessee — A.  C.  Bigger 
Texas — Louis   B.   Cooper 
Utah — Ward  Llolbrook 
J'ermont — Alfred  G.  Buehler 
Virginia — C.   H.   Morrissett 
IVest  Virginia — Fred  L.  Fox 
IVisconsin — Alvin  M.  Johnson 
JVyoming — W.  J.  Dalton 


Ottazva,  Canada — .\.  K.  Eaton 
Montreal,  Canada — 

C.  G.  M.  Wynne 
Hazvaii — C.  C.  Crozier 


Now,  those  states  that  have  not  been  called  are  not  represented 
at  this  conference.  The  committee  is  now  subject  to  the  call  of  its 
chairman.  Governor  Bliss,  you  may  call  the  committee  at  any  time 
that  you  see  fit. 

Zenas  W.  Bliss  (Rhode  Island)  :  I  will  ask  the  members  of 
the  resolutions  committee  to  meet  in  this  room  immediately  after 
the  adjournment  of  this  session.  I  hope  that  all  who  can,  will 
attend  this  meeting,  because  it  is  for  organization,  and  necessary 
details  will  have  to  be  taken  care  of.  Then,  after  that,  there  will 
be  one  or  two  meetings  which  will  be  announced,  but  at  this  par- 
ticular meeting  1  hope  as  many  will  be  there  as  possible,  so  that 
organization  can  be  attended  to  promptly. 

Cii.\iRM.\N  Wilcox:  I  believe  the  secretary  has  an  announce- 
ment also. 

Secretary  W.  G.  Query  :  There  will  be  a  meeting  of  the  asso- 
ciation of  states  on  bank  taxation,  in  the  Riley  Room,  at  four  o'clock 
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this  afternoon,  if  the  session  here  adjourns  by  that  time.  If  not, 
the  meeting  will  be  immediately  after  the  adjournment  of  the  after- 
noon session. 

Philip  Zoercher  (Indiana)  :  The  banquet  tonight  will  be  at 
seven  o'clock  instead  of  eight  o'clock. 

Alfred  G.  Buehler  (Vermont)  :  I  am  very  much  interested  in 
the  undistributed  profits  tax  which  has  been  discussed  at  this  ses- 
sion. I  have  been  studying  it  a  little  bit  this  summer,  and  I  would 
like  to  ask  one  or  two  questions  of  Mr.  Kent — not  to  heckle  him  in 
any  way,  but  to  seek  a  little  enlightenment.  Perhaps  I  can  preface 
my  questions  with  one  or  two  introductory  remarks.  I  do  not 
propose  to  find  objection  to  or  to  defend  the  undistributed  profits 
tax.  I  think  it  is  one  of  those  taxes  for  which  one  could  in  prin- 
ciple present  a  number  of  arguments.  The  present  tax  suffers 
from  many  defects,  so  the  answer  is  partly  yes  and  partly  no. 

In  the  hearing  before  the  senate  finance  committee,  in  the  house 
ways  and  means  committee,  the  gentleman  from  the  treasury  stated 
a  number  of  times,  I  believe,  as  Mr.  Kent  stated  this  morning, 
that  the  previous  income  tax  laws  of  the  federal  government  estab- 
lished a  precedent  for  the  present  undistributed  profits  tax.  As  I 
thought  about  that,  I  began  to  wonder  more  and  more  whether 
there  was  such  a  precedent  in  any  of  our  previous  laws. 

Wasn't  the  Civil  War  income  tax  after  all  a  personal  income  tax 
rather  than  a  corporation  income  tax  ?  Wasn't  the  tax  collected  at 
a  very  low  rate,  running  at  ten  per  cent  or  thereabouts ;  and  this 
tax  furthermore  was  not  to  be  used  in  any  way  to  force  corpora- 
tions or  even  to  encourage  them  to  distribute  dividends  ?  We  did 
not  have  a  corporation  income  tax ;  we  did  not  have  an  excess 
profits  tax ;  we  did  not  have  a  capital  stock  tax.  I  have  studied 
this  other  legislation,  since  1913,  especially  looking  for  a  precedent 
for  a  general  surtax  for  corporation  profits,  of  this  sort,  where 
the  tax  after  all  is  a  non-fiscal  or  regulatory  tax.  And  I  wonder 
whether  or  not  you  are  not  establishing  a  new  precedent  here.  That 
is  one  question. 

The  second  question  is,  what  has  been  the  experience  of  foreign 
countries,  the  two  or  three  perhaps  that  have  had  an  undistributed 
profits  tax?  I  wonder  if  Mr.  Kent  could  tell  us  if  the  treasury 
department  did  have  data  showing  something  about  the  history  of 
these  taxes  in  Norway  and  Sweden.  Take  Sweden  for  example. 
I  am  simply  asking  for  information,  I  am  not  casting  any  reflec- 
tion upon  the  present  undistributed  profits  tax.  Why  did  Sweden 
abandon  her  undistributed  profits  tax  which  she  collected  for  a 
period  of  years  ?  There  are  a  few  other  questions  interesting  to  me 
in  this  government  program  of  taxing  larger  corporations  heavily 
and  taxing  the  smaller  corporations  lightly,  and  that  prompts  me 
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to  make  the  query  —  when  is  a  corporation  large  and  when  is  it 
small  ? 

Arthur  H.  Kent  (District  of  Columbia)  :  On  the  first  question 
my  answer  would  be  this.  So  far  as  the  fact  that  the  Civil  War 
income  tax  was  imposed  at  relatively  modest  rates  in  comparison 
with  our  present  schedule  of  individual  rates,  I  cannot  see  that 
that  is  particularly  relevant  to  the  question  I  have  been  asked  to 
discuss.  Whether  or  not  you  have  the  rates  running  up  to  a  higher 
level  or  rates  stopping  short  of  that  point,  depends  largely  on  the 
fiscal  necessities  at  the  time  the  tax  is  imposed.  Now,  as  I  stated 
in  my  paper,  there  is  a  great  deal  to  be  said  on  the  subject.  If  it 
were  constitutionally  possible  to  adopt  the  device  used  during  the 
Civil  War,  although  1  recognize  its  administrative  difficulties  under 
present  conditions,  because  it  would  mean  that  if  a  corporation 
having  five  hundred  thousand  shareholders  should  over-state  its  net 
income  for  the  year,  you  would  have  a  vast  number  of  very  small 
refunds  to  this  very  large  number  of  corporate  shareholders.  On 
the  other  hand,  if  it  understated  its  net  income  for  that  period,  you 
would  have  the  necessity  for  a  certain  comparable  number  of  de- 
ficiencies against  the  stockholders,  and  that  is  a  very  serious  prob- 
lem. When  I  said  that  the  underlying  principles  were  the  same, 
I  was  thinking,  of  course,  in  terms  of  objective  rather  than  mechan- 
ism. I  recognize  the  mechanism  in  the  two  cases  is  very  different — 
to  the  extent  that  in  the  form  of  cash  or  other  types  of  distribution, 
corporations  are  encouraged  or  coerced,  if  you  want  to  use  the  term, 
into  making  a  full  distribution  of  earnings  and  profits.  To  that 
extent  you  achieve  the  same  result  that  you  would  get  if  the  share- 
holders were  taxed  under  the  individual  normal  and  sur-tax  upon 
their  proportionate  shares  of  the  corporate  income,  whether  dis- 
tributed or  whether  retained  by  the  corporation.  I  take  it  that 
would  be  conceded.  I  think  that  is  about  as  far  as  I  can  go  in 
answering  your  question.  I  recognize  that  the  mechanism  is  dif- 
ferent. The  difference  in  mechanism  is  probabl}^  required  by  the 
Supreme  Court's  decision. 

I  think  that  there  is  danger  of  our  permitting  creation  in  the 
human  mind  of  the  idea  of  the  corporate  entity  to  dominate  our 
thinking  in  the  field  of  taxation.  For  one,  I  cannot  see  why  per- 
sons who  engage  in  business  in  the  corporate  form  should  not 
make  the  same  contribution  to  the  burden  of  taxation,  as,  for  other 
reasons,  they  seem  to  enjoy  in  business  in  some  different  form. 
I  don't  think  we  have  been  getting  that  result  under  our  existing 
system.  Now,  whether  that  should  be  remedied  by  changing  our 
method  of  taxation  to  other  forms  of  business  enterprise,  as  Mr. 
Hunter  has  suggested,  or  whether  it  should  be  remedied  by  seeking 
to  tax  business  profits  released  through  the  corporate  form  of  organ- 
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ization  is  a  matter  that  I  think  achnits  of  reasonable  differences  of 
opinion. 

With  respect  to  your  second  question,  so  far  as  I  know,  no  in- 
tensive studies  were  made  of  that  situation.  We  have  some  infor- 
mation regarding  it.  No  one  is  in  a  position  to  say  whether  the 
economic  conditions  in  the  different  countries  are  sufficiently  similar 
so  that  any  very  definite  conclusions  can  be  drawn.  I  am  informed 
that  Sweden,  at  least,  had  abandoned  the  system  for  some  time. 
Norway  is  still  continuing  it,  and  there  seems  to  be  some  difference 
of  opinion  as  to  how  the  method  is  working  in  that  country.  I  am 
sorry,  I  have  forgotten  your  third  question.  It  has  escaped  my 
mind. 

A.  G.  BuEHLER  (Vermont)  :  It  was  perhaps  a  small  question, 
but  rather  important  too.     When  is  a  corporation  large? 

Arthur  H.  Kent:  I  agree  with  Mr.  Nelson  that  from  the  point 
of  view  of  theory,  there  was  much  to  be  said  for  the  excess  profits 
principle,  that  in  order  to  have  a  perfect  basis  for  graduation, 
weight  should  be  given  to  the  return  of  invested  capital.  I  am  not 
prepared,  however,  to  say  that  the  fact  that  that  element  is  not 
taken  into  account  destroys  all  basis  for  a  graduated  corporation 
tax.  Personally,  I  regard  the  taxation  of  corporations  as  essentially 
an  opportunistic  measure  of  raising  revenue  anyhow.  I  think  from 
the  point  of  view  of  fundamental  principle  there  was  a  great  deal 
to  be  said  for  the  House  Bill.  I  recognize  its  complications  and 
the  formidable  appearance  of  its  schedules,  and  its  interpolations, 
etc.,  although  the  real  complications  were  not  in  that  bill  or  the 
schedules  or  interpolations,  they  were  in  some  so-called  cushion 
provisions  of  the  law.  That  would  have  eliminated  the  flat  rate  on 
corporate  income;  that  would  have  eliminated  the  capital  stock  and 
excess  profits  taxes  altogether.  As  to  when  a  corporation  is  small 
or  when  it  is  large,  I  think  one  person's  guess  is  about  as  good  as 
another's.  I  think  that  some  experimentation  will  be  necessary  just 
the  same  as  in  the  case  of  any  other  graduated  tax. 

Harley  L.  Lutz  (New  Jersey)  :  Mr.  Chairman,  there  is  one 
aspect  of  the  recent  federal  revenue  legislation  which  has  not  been 
sufficiently  dwelt  upon,  I  think,  although  Mr.  Kent  in  his  paper 
and  again  in  his  remarks  just  now  referred  to  it.  I  am  thinking 
of  the  graduated  tax  on  corporate  income.  Now,  as  you  all  know, 
this  is  a  subject  which  has  been  dealt  with  by  the  National  Tax 
Association  for  many  years.  The  model  plan  first  presented  by 
Dr.  Bullock's  committee  in  1919  dealt  with  that  matter;  and,  as  all 
of  you  will  recall  who  are  at  all  familiar  with  that  document,  it 
very  strongly  urged  a  moderate  uniform  rate  on  business  income. 
In  the  second  version  of  that  plan,  presented  by  the  committee  in 
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1933,  the  same  position  was  taken,  and  so  far  as  I  know  that  still 
represents  the  general  sentiment  of  this  organization.  I  think  we 
have  seen  congress  break  away  from  that  idea  because  of  a  curious 
misconception  of  the  relationship  between  business  and  personal 
taxation. 

Mr.  Kent  quoted  from  the  President's  Message  of  1935,  in  which 
there  was  evidence  of  a  notion  that  the  concept  of  ability  to  pay  is 
something  that  can  be  hitched  onto  a  business  concern.  Now,  as  a 
matter  of  fact,  I  very  seriously  question  that  ability  is  a  personal 
attribute.  It  is  not  a  conception  that  has  any  connection  with 
business  enterprises,  as  such.  And,  if  we  become  so  confused  in 
our  handling  of  certain  fundamental  notions  with  respect  to  the 
character  of  taxation  as  to  carry  over  from  persons  to  business 
entities,  a  concept  properly  applicable  only  to  persons,  we  get  into 
precisely  the  kind  of  situation  that  you  have  in  recent  federal  laws. 

Referring  to  the  quotation  from  the  message  of  1935,  I  am  not 
sure  I  can  give  it  exactly,  but  the  purport  of  it  was  that  the  big 
corporation  has  more  benefits  and  more  advantages  from  govern- 
ment than  the  other,  and  therefore  it  should  pay  more  tax.  As  a 
matter  of  fact,  under  a  uniform  rate  that  is  precisely  what  will 
happen.  One  corporation  has  1,000  times  as  much  net  income  as 
another,  and  under  any  flat  rate  of  taxation  on  its  income,  it  will 
pay  1,000  times  as  much  tax  as  the  smaller  corporation.  It  does 
pay  more  tax.  Nothing  was  presented  in  the  President's  Message 
of  1935,  and  I  have  not  seen  from  any  other  source  an  argument, 
to  indicate  that  the  big  corporation  has  porgressively  more  capacity 
to  pay  than  the  small ;  and  that  is  the  kind  of  argument  that  must 
be  put  up  if  you  are  going  to  justify  progressive  rates  on  large 
amounts  of  corporate  income.  As  I  say,  it  comes  about  from  our 
failure  to  distinguish  clearly  and  sharply  between  the  two  types  of 
taxation,  which  distinction  was  clearly  made  in  the  model  plan. 
The  emphasis  was  put  upon  personal  taxation,  and  that  every  person 
having  taxable  ability  should  make  some  kind  of  direct  personal 
contribution  to  his  government.  When  it  conies  to  business,  the 
only  case  that  can  be  made  at  all  for  the  taxation  of  business  is  on 
the  basis  of  benefits,  and  that  can  be  measured  adequately  and  will 
be  measured  adequately  by  a  moderate  flat  rate  of  taxation. 

There  is  one  other  point  that  I  wanted  to  mention.  It  came  up 
in  the  afternoon  session  yesterday,  but  everybody  was  so  keen  to 
get  back  to  those  round  table  discussions  that  I  was  unwilling  to 
prolong  the  session.  It  has  come  up  again  this  morning.  It  is 
fundamentally  the  question  of  tax  jurisdiction,  situs  versus  domicile. 
I  am  not  going  into  a  long  discussion  of  that,  but  I  want  to  mention 
one  or  two  instances  in  the  federal  practice  which  I  think  are  a 
violation  of  any  reasonable  rule  of  tax  jurisdiction.  Mr.  Kent  re- 
ferred to  the  treatment  of  non-resident  aliens,  and  intimated  that 
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the  most  recent  changes  have  heen  in  the  direction  of  softening  the 
tax  burden  with  respect  to  those  individuals.  That  is  the  question 
that  we  have  faced  in  state  income  taxation  and  it  has  come  to  pass, 
which  I  think  is  going  to  be  very  destructive  of  the  efforts  of  the 
states  to  tax  incomes.  A  state  starts  out  taxing  its  residents  upon 
all  income  from  all  sources,  and  that,  I  may  say,  is  absolutely  in 
accord  with  the  principle  of  personal  income  taxation  laid  down  in 
the  model  plan.  Then  some  of  the  states  have  gone  further,  saying 
that  they  are  going  to  tax  non-residents  on  the  income  from  sources 
within  the  state.  You  can  see  that  that  is  a  confusion  of  two  prin- 
ciples of  tax  jurisdiction.  A  state  may  tax  everyone,  whether 
resident  or  non-resident,  the  income  arising  from  sources  within  its 
jurisdiction,  and  let  it  go  at  that,  or  it  may  tax  its  citizens  and 
residents  on  income  from  all  sources,  whether  from  within  or  from 
without  the  state,  and  let  it  go  at  that;  but  it  cannot  carry  water 
on  both  shoulders,  logically  and  consistently.  And,  the  sta^^es  are 
going  to  find  themselves  today  on  a  very  small  limb.  They  are 
already  beginning  to  find  themselves  there  by  trying  to  combine 
these  two  principles  of  personal  taxation.  And,  I  suspect  that  if 
the  present  indications  are  any  sign  of  what  is  going  to  happen, 
the  personal  income  tax  states  are  going  to  find  themselves  driven 
to  the  adoption  of  the  Wisconsin  rule,  which  is  the  taxation  of  in- 
come according  to  geographic  situs  of  income  originating  within 
the  state.  Now,  the  federal  government  is  doing  the  same  thing. 
I  am  not  certain  that  we  have  any  defense  whatever,  if  we  are  going 
to  tax  our  citizens  and  residents  upon  entire  income  from  all  sources, 
that  we  have  any  case  at  all  for  taxing  a  non-resident,  particularly 
a  non-resident  alien,  with  respect  to  any  income  obtained  within 
the  United  States. 

Another  case  in  the  estate  tax :  There  it  was  just  a  case  of 
graft,  get  what  you  can  without  regard  to  any  questions  of  equity 
or  reason  whatever.  The  original  federal  estate  tax  laws  included 
within  the  estate  of  a  decedent  resident  of  the  United  States,  real 
estate  situated  outside  of  the  United  States.  It  was  finally  taken  out. 
It  included  also  the  proceeds  of  life  insurance  policies  on  the  lives 
of  non-residents,  if  those  policies  had  been  written  by  domestic 
corporations.  That  was  finally  taken  out.  It  still  retains  the  prin- 
ciple that  corporation  securities  issued  by  domestic  corporations 
shall  be  deemed  to  be  a  part  of  the  estate  within  the  United  States 
of  a  non-resident  decedent. 

Now,  considering  all  of  the  labors  of  love  and  otherwise  that  the 
National  Tax  .-Xssociation  has  devoted  to  unscrambling  multiple 
inheritance  taxation  among  the  states,  and  the  progress  that  has 
been  made,  I  submit  the  federal  government  is  in  an  absolutely 
indefensible  position,  from  any  point  of  view,  in  insisting  upon 
retaining  corporation  securities — intangibles — in  the  estates  of  non- 
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resident  decedents  merely  because  the  corporation  issuing  those 
securities  happens  to  have  been  chartered  within  the  United  States. 
It  is  all  right  to  get  money  for  public  purposes,  but  I  don't  think 
that  we  can  have  the  proper  respect  that  we  should  have  for  a 
government  that  is  willing  to  model  its  tax  measures  upon  the  worst 
known  pattern  rather  than  upon  the  best  known  pattern.  In  that 
respect  the  states,  I  think,  in  their  treatment  of  estate  inheritance 
tax  problem  have  still  a  great  deal  to  teach  the  federal  government, 
and  I  wish  that  it  might  be  possible  for  the  federal  government  to 
learn  some  of  those  things.     Thank  you. 

]\I.  H.  Hunter  (Illinois)  :  I  want  just  one  minute  more.  I  did 
not  have  time  to  develop  the  last  point  I  raised,  any  argument  for 
it,  the  taxation  of  business  rather  than  corporations.  I  am  glad 
Mr.  Edmonds  suggested  I\Ir.  Patten's  work  on  economics.  I  have 
great  admiration  for  those  works.  We  economists  used  to  call  Pro- 
fessor Patten  unorthodox,  and  I  think  one  of  the  reasons  was  that 
his  reasoning  led  so  definitely  to  the  use  of  surplus  as  a  basis  of 
taxation.  With  many  of  the  things  he  said,  I  heartily  agree.  He 
mentioned  particular  types  of  business.  My  argument  was  directed 
to  business  in  general  rather  than  to  any  particular  type  of  business. 
Certainly  some  types  of  business  ought  to  go  ahead,  those  for  which 
there  is  a  ready  market  for  the  goods.  He  didn't  suggest,  however, 
that  they  plow  earnings  back  into  the  carriage  business,  and  there 
are  different  types  like  that. 

Franklin  S.  Edmonds  (Pennsylvania)  :  The  bicycle  business 
is  expanding  right  along. 

M.  H.  Hunter  :  If  you  would  take  as  a  surplus  tax,  let  us  say, 
ten  or  fifteen  per  cent  of  the  net  earnings,  for  the  type  of  business 
he  was  talking  about — take  ten  or  fifteen  per  cent  of  the  net  earn- 
ings above  ten  per  cent,  let  us  say,  how  many  would  think  that 
would  hinder  that  type  of  business?  They  would  go  out  and  sell 
shares  of  stock  or  go  to  the  money  market  to  get  available  capital. 
That  is  what  business  does,  even  when  the  earnings  are  not  big 
enough  to  take  care  of  what  the  expansive  ability  ought  to  be;  so, 
it  would  not  curtail  even  what  has  been  suggested. 

Simeon  E.  Lel.\nd  (Illinois)  :  Professor  Fairchild  was  unable 
to  get  to  the  meeting  of  the  association  but  has  sent  us  a  very 
excellent  paper,  which  we  hope  to  have  read  this  afternoon.  His 
topic  is  "  The  Impact  of  Federal  Taxation  on  State  Finances, "^ 
and  it  fits  in  very  neatly  with  the  subject  of  general  federal  and 
state  fiscal  relationships,  which  is  the  general  topic  of  the  afternoon. 
It  is  our  hope  that  we  can  have  this  paper  fitted  in  logically  with 
this  afternoon's  program,  which  will  begin  promptly  at  two  o'clock. 

(Adjournment.) 


EIGHTH  SESSION 

Wednesday,  Septemiser  30,  1936—2:00  P.  M. 

Chairman  Zoercher:  The  hour  for  convening  this  conference 
has  arrived.  We  have  as  our  presiding  officer  this  afternoon  a  man 
who  has  been  interested  in  the  tax  question  for  many  years,  not 
on  the  side  of  the  official,  but  on  the  side  of  the  taxpayer,  and 
representing  the  taxpayer,  but  officials  who  have  had  any  dealings 
with  him  have  always  found  him  square.  It  gives  me  great  pleasure 
to  introduce  Mr.  Royal  B.  Gushing,  of  Chicago. 

Royal  B.  Cusiiing,  presiding. 

Chairman  Cushing:  Gentlemen,  I  feel  it  quite  an  honor  to 
be  introduced  by  Mr.  Zoercher,  whom  I  have  known  so  long  and 
had  occasion  to  associate  with  so  often,  sitting  on  the  opposite  side 
of  the  table,  representing  taxpayers  as  against  tax  administrators. 
I  come  from  Chicago,  you  know,  where  the  world's  greatest  news- 
paper is  published.  It  has  never  been  proven  but  it  is  always 
admitted  by  the  paper.  And  I  have  noticed  that  we  have  been 
charged,  beginning  with  the  governor,  of  being  tax  experts,  but  in 
the  modesty  of  most  of  our  members,  from  Judge  Leser  on  down, 
who  have  been  on  the  platform,  they  rather  deny  or  refuse  to  admit 
that  we  are  tax  experts.  We  are  merely  students  on  the  way.  In 
this  world's  greatest  newspaper  I  found  this  definition  of  an  expert 
last  week,  and  I  think  it  is  worth  while  passing  on  to  you.  Per- 
haps we  will  not  be  ambitious  to  be  tax  experts  after  hearing  this 
definition.  An  expert  is  a  person  who  crawls  slowly  and  laboriously 
toward  the  same  goal  that  you  and  I  reach  correctly  in  one  jump, 
and  then  he  doesn't  know  or  feel  sure  when  he  is  there.  We  are 
neither  tax  experts  claiming  to  have  arrived,  nor  are  we  the  ones 
who  jump  to  rapid  conclusions.  I  am  interested,  in  this  connection, 
with  the  ideal  tax  program  that  we  have  been  outlining  and  work- 
ing on  for  years,  and  which  has  never  reached  its  completion, 
although  it  is  a  worthy  document.  Now,  I  think  I  have  killed 
enough  time  that  has  been  of  no  value  to  you,  while  the  audience 
has  been  gathering. 

The  first  paper  on  the  program  is  the  report  of  the  committee 
on  state-federal  fiscal  relations.  This  was  to  be  presented  by  Henry 
Herrick  Bond,  of  Washington,  D.  C,  who  was  unable  to  be  here. 
Just  a  word  with  reference  to  Mr.  Bond;  we  all  know  him  as  a 
prominent   attorney   in   Washington  now,   but  he   comes   originally 
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from  the  rock-ribbed  New  England  state  of  Massachusetts,  where 
he  is  associated  in  tax  matters  there,  and  a  recognized  authority. 
He  recognized  the  trend  early  and  followed  the  trend  of  business  to 
Washington,  I  guess.  It  seems  to  me  as  if  it  is  such  a  trend  that 
we  may  find  all  business  there  in  a  few  years ;  but  at  least  he  is 
there  and  hails  now  from  Washington.  He  is  unable  to  be  present, 
but  we  have  a  person  to  present  the  report,  who  needs  no  introduc- 
tion. Senator  Edmonds,  one  of  our  ex-presidents.     Mr.  Edmonds. 

Philip  Zoercher  (Indiana)  :  Mr.  Bliss,  chairman  of  the  resolu- 
tions committee,  has  just  asked  me  to  notify  the  conference  that  if 
any  members  here  have  any  resolutions  that  they  want  to  present 
during  this  conference,  they  should  do  so  this  afternoon,  so  that 
the  resolutions  committee  might  consider  them. 

Franklin  S.  Edmonds  (Pennsylvania)  :  IMay  I  offer  two  reso- 
lutions before  proceeding  to  the  report. 

Resolved,  That  the  national  tax  conference  hereby  request  the 
Congress  of  the  United  States  to  extend  by  at  least  one  year  from 
January  1,  1937,  the  period  in  which  states  are  afforded  the  election 
to  accept  the  provisions  relating  to  unemployment  compensation 
under  the  Social  Security  Act. 

Second : 

Resolved,  That  the  national  tax  conference  record  its  conviction 
that  property  in  the  various  states  and  federal  agencies  not  exer- 
cising purely  government  functions  should  be  subject  to  state  and 
local  taxation. 

Chairman  Cushing:  Those  resolutions  will  be  referred  to  the 
resolutions  committee.  Before  proceeding  with  this  report,  I  am 
going  to  ask  the  speakers  on  the  program  to  come  to  the  platform. 
You  gentlemen  will  be  glad  to  see  them,  and  I  think  it  will  help 
them  to  see  the  audience.  Now,  we  will  hear  Senator  Edmonds 
present  the  committee  report. 

REPORT  OF  COMMITTEE  OF  THE  NATIONAL  TAX 

ASSOCIATION  ON  FISCAL  RELATIONSHIPS 

OF  FEDERAL  AND  STATE 

GOVERNMENTS 

HENRY    II.   BOND,   CHAIRMAN 

The  original  committee  was  appointed  by  the  National  Tax  Asso- 
ciation at  its  meeting  on  October  19,  1933,  at  Phoenix,  Arizona. 
A  report  was  submitted  at  the  1934  meeting  which  reviewed  the 
field  covered  by  matters  referred  to  the  committee,  and  set  forth 
somewhat    in   detail    the   arguments   for   and   against   the    so-called 
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Graves-Edmonds  Plan.  This  was  accepted  as  a  report  of  progress 
and  the  matter  left  with  the  same  committee  for  further  study. 

The  committee,  due  to  its  membership  being  scattered  geographi- 
cally and  due  to  the  pressure  of  their  personal  engagements,  found 
it  impossible  to  meet  for  study  during  the  ensuing  year,  and 
accordingly  presented  a  very  brief  report  to  this  effect  to  the  meet- 
ing in  1935.  At  that  meeting  the  president  was  authorized  to  recon- 
stitute the  committee,  and  its  personnel  was  subsequently  changed, — 
the  other  members  of  the  committee  besides  myself  being  the  Honor- 
able Mark  Graves,  the  Honorable  Henry  F.  Long,  and  the  Honor- 
able Franklin  S.  Edmonds. 

The  committee  has  not  been  able  to  prepare  and  present  as  a 
committee  a  report  upon  the  matters  under  consideration,  and  ac- 
cordingly has  elected  to  present  individual  reports  of  its  members. 
Accordingly,  the  following  conclusions  are  stated  as  my  personal 
views  upon  the  problem.  Views  of  other  members  are  presented 
separately. 

While  various  general  resolutions  were  referred  to  the  com- 
mittee originally  for  consideration  —  these  being  set  forth  fully  in 
the  1934  report — we  have  considered  that  the  principal  problem  for 
consideration  is  the  so-called  Graves-Edmonds  plan.  This  was 
originally  set  forth  very  clearly  and  forcibly  by  Mr.  Edmonds  in  a 
paper  entitled,  "  A  Taxing  Program  for  the  Nation,"  a  copy  of 
which  was  attached  to  our  report  in  1934. 

Briefly  re-stating  this  program,  it  proposed  that  four  taxes — the 
liquor  tax,  the  gasoline  tax,  the  cigarette  tax,  and  a  new  general 
manufacturers'  excise  tax — be  imposed  and  collected  by  the  federal 
government  and  a  portion  of  each  allocated  and  distributed  to  the 
states,  this  allocation  to  be  in  lieu  of  the  present  state  excise  taxes 
upon  particular  articles. 

Specific  allocation  methods  were  proposed  for  each  of  these  taxes, 
and  these  are  set  forth  in  detail  in  our  1934  report.  Reference  to 
this  report  discloses  that  it  was  proposed  to  redistribute  to  the  states 
Yi  of  the  liquor  tax,  %  of  the  gasoline  tax,  Vh  of  the  cigarette  tax, 
and  80  per  cent  of  the  5%  manufacturers'  excise  tax. 

As  we  stated  in  our  1934  report,  the  high  standing  of  its  sponsors 
entitled  the  plan  to  careful  and  dispassionate  consideration. 

In  that  report  we  stated  briefly  but  somewhat  comprehensively 
the  arguments  for  the  plan.  They  mainly  dealt  with  simplification 
and  reduced  cost  for  the  taxpayer  by  the  substitution  of  a  single  tax 
for  several  duplicating  taxes,  reduction  in  cost  of  administration, 
uniformity  in  rates,  increase  of  revenue  to  many  states,  and  a  better 
coordination  and  interrelation  of  all  state  and  federal  taxes. 

In  the  same  1934  report  we  set  forth  fifteen  objections  to  the 
plan.  Among  these  were  the  interference  with  state  sovereignty, 
the  reduction  of  present  revenues  of  certain  states,  the  reduction  of 
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the  present  revenue  of  the  federal  government  from  the  liquor  and 
cigarette  taxes,  the  concentration  of  administration  in  Washington 
with  consequent  expense  to  the  taxpayer,  and  the  uncertainty  from 
year  to  year  as  to  the  revenues  of  any  particular  state  under  such 
a  plan. 

As  I  view  the  problem  in  the  light  of  what  has  transpired  in  the 
past  twenty-four  months,  I  can  see  nothing  that  has  occurred  which 
would  lead  me  to  become  a  proponent  of  the  plan.  I  believed  in 
1934,  and  still  believe,  that  the  arguments  against  the  plan  far  out- 
weigh its  advantages.  I  say  this  without  minimizing  certain  obvious 
advantages  which  would  result,  such  as  simplification  to  the  tax- 
payer and  less  cost  to  him  in  preparing  reports.  The  filing  of 
duplicate  returns  to  both  state  and  federal  governments  upon  the 
same  subject-matter  and  for  the  imposition  of  separate  taxes  is 
obviously  vexatious  and  expensive.  There  are  also  serious  objec- 
tions to  having  varying  rates  of  tax  upon  the  same  subject-matter, 
such  as  gasoline,  in  the  different  states,  and  a  certain  amount  of 
bootlegging  across  state  borders  is  certain  to  result  therefrom. 
However,  although  I  recognize  these  and  other  advantages,  it  still 
seems  to  me  that  the  arguments  against  the  plan  have  the  greater 
weight.  If  the  states  as  a  whole  would  derive  more  revenue,  the 
plan  calls  for  an  increased  tax  burden. 

Today  the  line  is  more  clearly  drawn  than  ever  between  those 
who  believe  in  a  strong  central  government  with  a  practical  oblitera- 
tion of  state  lines  and  state  sovereignty,  and  those  who  believe  in 
preserving  the  state  sovereignty  and  the  independence  of  the  states, 
particularly  in  their  fiscal  affairs,  with  the  federal  government  defi- 
nitely limited  to  those  matters  embraced  specifically  in  the  Consti- 
tution. I  happen  to  be  one  of  the  latter.  A  great  deal  has  occurred 
under  the  present  administration  which  has  tended  toward  adoption 
of  the  other  view.  We  have  seen  vast  sums  of  money  donated  or 
loaned  to  states,  counties,  municipalities,  and  towns  upon  a  basis 
which  has  made  them  very  largely  dependent  upon  the  beneficence 
of  the  federal  government  for  their  continued  existence.  While  this 
may  have  been  necessary  in  a  time  of  emergency,  even  the  present 
administration  does  not  stress  this  as  being  a  continuance  of  such  a 
period  of  emergency.  It  would  seem,  therefore,  that  these  conditions 
are  tending  to  become  permanent  rather  than  temporary.  To  adopt 
such  a  plan  as  the  Graves-Edmonds  plan  would  strongly  tend  in  the 
same  direction. 

A  conference  of  the  National  Tax  Association  is  not  a  time  or 
place  for  a  discussion  of  political  partisan  subjects.  However,  the 
association  has  always  been  and  must  always  be  interested  in  the 
economic  aspects  of  the  problems  of  taxation.  The  "  New  Deal," 
if  it  can  be  defined  at  all,  must  be  defined  in  economic  terms,  and 
the  proposed  plan  of  these  eminent  sponsors  would  seem  properly 
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to  fit  into  such  a  program  as  the  "  New  Deal  "  embraces.  It  is 
perhaps  significant  that  after  a  study  of  these  problems  by  the 
treasury  staff  and  others  who  were  invited  to  cooperate,  no  steps 
should  have  been  taken  to  adopt  the  Graves-Edmonds  plan. 

It  has  been  reported  to  the  committee  that  similar  plans  have  been 
adopted  in  certain  other  countries  —  as  in  South  America  —  with 
excellent  results.  On  the  other  hand,  I  am  advised  that  tests  of  a 
similar  plan  in  Germany  were  very  unsatisfactory  in  their  results. 

It  is  my  understanding  that  the  National  Tax  Association  has 
always  limited  itself  to  the  study  and  exploration  of  particular  prob- 
lems and  the  development  of  the  facts  and  arguments,  rather  than 
to  become  the  medium  of  propaganda  for  militant  activity  in  behalf 
of  particular  plans  or  schemes.  The  matter  under  consideration  is 
obviously  one  upon  which  there  can  be  no  general  agreement  at  this 
time.  There  are  those  who  most  sincerely  believe  in  the  Graves- 
Edmonds  plan  and  advocate  it  most  earnestly.  There  are  many 
others  who  are  equally  sincere  in  their  belief  that  it  would  be  dis- 
advantageous and  perhaps  disastrous,  and  that  it  is  foreign  to  our 
American  system  of  government.  Having  presented  the  issues  in  this 
way,  and  being  unable  to  reach  any  agreement,  I  feel  that  there  is 
no  further  advantage  in  the  continuance  of  the  committee  and  that 
it  is  not  a  matter  upon  which  the  Association  ought  to  take  any 
action  by  way  of  resolution.  We  therefore  submit  these  statements 
as  our  report,  with  my  own  request  that  the  committee  be  dis- 
charged. 

Fr.\nklin  S.  Edmonds  (Pennsylvania)  :  I  think  I  am  fair  in 
saying  that  this  report  in  the  main  meets  with  the  approval  of  Mr. 
Long.     Am  I  right  ? 

Henry  F.  Long  (Massachusetts)  :  That  is  true,  Senator.  Since 
talking  with  you  just  a  moment  ago,  it  occurred  to  me  that  it  might 
be  well  for  you  to  suggest,  if  you  will,  in  rendering  this  report, 
inasmuch  as  Mr.  Graves,  yourself  and  I  have  not  prepared  one, 
that  we  be  given  leave  to  print  it  if  we  get  it  into  the  record  within 
the  next  thirty  days. 

Franklin  S.  Edmonds:  It  would  seem  to  me,  ]\Ir.  Chairman, 
that  that  request  of  Mr.  Long  is  exceedingly  appropriate.  This 
report  only  arrived  this  morning,  and  Mr.  Long  has  had  ten  min- 
utes to  look  at  it ;  but  I  think  in  general  it  may  be  stated  that  Mr. 
Long  and  Mr.  Bond  are  in  sympathy  in  their  general  point  of  viev^^ 
and  that  Mr.  Graves  and  myself  are  in  general  sympathy  with  our 
point  of  view. 

Henry  F.  Long  :    And  neither  one  of  us  can  get  together. 

Franklin   S.  Edmonds:    Inasmucli  as  this  report  is  to  consist 
of  the  individual  e.xpression  of  the  members,  I  now  file  Mr.  Bond's 
17 
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report  and  ask  leave  to  appear  before  you  in  appropria  personam 
and  explain  the  point  of  view  we  take  in  this  matter. 

Chairman  Gushing:  I  recognize  Mr.  Edmonds^  and  if  there 
is  no  objection  you  may  proceed  in  personam. 

Franklin  S.  Edmonds  :  Those  who  have  followed  the  past  con- 
ferences of  the  National  Tax  Association  are  thoroughly  familiar 
with  the  history  of  this  committee  and  its  reports,  and  if  you  go 
back  as  far  as  the  Phoenix  conference  in  1933,  you  will  find  there 
a  full  explanation  of  the  point  of  view  that  was  there  presented. 

In  a  general  way  these  facts,  and  I  think  they  will  be  admitted 
to  be  facts,  are  the  major  factors  in  inducing  ]\Ir.  Graves  and 
myself  to  advocate  publicly  the  solution  which  we  have  advocated. 
In  the  first  place,  we  have  to  recognize  that  the  cost  of  government 
is  increasing,  and  is  going  to  increase  for  some  years.  There  is 
no  encouragement  to  the  taxpayers  in  this,  and  with  the  general 
recognition  on  the  part  of  the  community  that  certain  welfare 
activities  are  to  be  assumed  by  the  government,  it  is  quite  clear 
that  the  cost  of  government  is  on  an  upward  line. 

Prior  to  the  depression  we  used  to  collect  about  ten  billions  a 
year  in  taxes,  federal,  state  and  local,  and  perhaps  spent  eleven 
billions  per  year,  the  difference  being  accounted  for  by  bond  issues. 
Today  we  are  spending  about  fifteen  billions,  and  while  that  figure 
seems  to  me  to  be  excessive,  it  seems  equally  clear  to  me  that  we 
have  to  reorganize  government  for  the  future  on  at  least  a  twelve 
or  thirteen  billion  dollar  basis,  and  that  may  be  fairly  expected  by 
the  people  of  the  United  States  by  the  time  these  welfare  activities 
have  become  properly  organized. 

The  second  fact  that  appears  clear  to  me  is  that  these  activities 
primarily  belong  to  state  and  local  government.  I  am  as  strong  as 
Mr.  Bond  in  defense  of  the  integrity  of  the  rights  of  states,  and  I 
feel  that  most  of  these  problems  have  been  forced  upon  the  federal 
government  by  the  fact  that  the  federal  government  could  raise 
money  or  had  sufficient  credit  to  borrow  money  and  the  states  did 
not  have.  The  result  is  these  welfare  activities  have  been  brought 
into  the  branch  of  our  government  which  is  least  able  to  cope  with 
them  satisfactorily,  but  which  was  best  able  to  raise  the  money  that 
was  necessary.  Gonsequently,  I  would  like  to  see  them  returned  to 
state  and  local  government,  in  order  that  we  may  continue  our 
standard  American  practice. 

In  the  third  place — and  I  mention  this  as  important — the  general 
property  tax,  which  yielded  prior  to  the  period  of  the  depression, 
between  four  and  five  billions  a  year  for  state  and  local  govern- 
ment, and  which  is  still  the  main  support  of  state  and  local  gov- 
ernment, has  been  appealed  to  so  often,  with  the  expansion  of  the 
desires  of  the  communitv,  that  while  it  has  not  broken  down — I  won't 
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use  that  phrase;  it  is  a  revenue  producer  and  will  always  be  a 
measure  revenue  producer — it  cannot  be  relied  upon  to  provide  the 
additional  revenue  that  is  necessary  to  take  up  these  welfare  activi- 
ties. Now,  as  a  result  of  those  three  facts,  what  has  happened? 
A  thousand  new  tax  laws  by  the  states  in  1935 — which  was  Mr. 
Manning's  report — and  400  new  tax  laws  in  1936.  Nineteen  thirty- 
seven  is  still  ahead  of  us.  We  cannot  tell  what  may  be  happening. 
As  a  result  of  these  laws,  in  many  cases  ill-advised,  you  find  in  the 
first  place  a  tendency  to  increasing  costs  of  government,  particu- 
larly the  cost  of  collecting  the  revenue.  A  tremendous  increase  in 
the  cost  is  put  on  the  taxpayer  by  trying  to  find  out  wdiat  his  tax 
liability  is,  and  the  unfair  interference  with  the  early  development 
of  business  by  causing  business  to  seek  relief  for  itself  whether  it 
may  be  from  this  brand  of  tax  or  that  brand  of  tax.  In  my  judg- 
ment, those  difficulties  are  so  clear  and  are  likely  to  increase  so 
strongly  in  the  next  ten  years  that  we  cannot  expect  to  provide 
from  state  and  local  revenues  alone  the  financing  of  the  welfare 
and  educational  programs  which  the  people  demand.  Under  those 
circumstances  Mr.  Graves  and  myself,  after  a  good  deal  of  thought, 
worked  out  a  program  which,  frankly,  we  intended  to  be  a  program 
for  the  relief  of  realty.  What  we  had  in  mind  was  to  collect  from 
other  sources  sufficient  money  for  the  maintenance  of  the  public 
school  system,  so  that  insofar  as  the  maintenance  of  the  public 
school  system  was  a  part  of  the  government  program,  it  might  be 
taken  off  the  back  of  realty,  leaving  to  realty  only  the  expense  of 
the  capital  outlay  of  the  school  system  for  buildings  and  the  charges 
thereon.  We  therefore  set  ourselves  to  find  some  way  that  could 
increase  the  revenues  of  the  state  in  the  hope  that  it  might  produce 
a  fund  which  would  take  from  realty  the  school  tax,  which  today 
is  a  large  part  of  the  realty  taxes  in  every  community.  We  sug- 
gested four  taxes.  Frankly,  I  think  it  would  have  been  better  still 
if  the  government  would  have  started  with  the  li(|uor  tax.  Our 
suggestion  w-as  that  there  should  be  one  uniform  tax  levied  upon 
the  manufacturer  and  one-half  of  it  be  returned  to  the  states  that 
permitted  the  sale  of  liquor  within  their  boundaries,  and  that  that 
should  simply  be  paid  into  the  state  treasury,  the  state  constituting 
the  federal  government  its  agent  for  the  collection  of  that  tax.  Wc 
believe  it  would  have  eliminated  bootlegging,  it  would  have  stopped 
the  undue  expansion  of  state  revenue  departments,  made  necessary 
by  the  state  liquor  taxes ;  it  would  have  simplified  the  question  for 
the  manufacturer,  and  it  would  have  produced  the  revenue.  The 
same  thing  is  true  with  the  cigarette  tax.  One  cent  out  of  the  six 
now  paid  to  the  federal  government  should  be  returned  to  the 
states,  if  they  themselves  do  not  provide  a  better  tax.  Similarly,  a 
uniform  tax  of  four  cents  on  gasoline,  three  and  one-half  cents 
should  be  returned  to  the  states,  and  one-half  cent  retained  by  the 
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government;  and  then  the  manufacturers'  excise  tax,  imposed  upon 
everything,  omitting  foods  from  consideration,  would  produce  in 
the  United  States,  at  the  rate  of  five  per  cent,  about  $1,100,000,000 
according  to  the  rates  of  last  year.  If  five  per  cent  seems  high, 
just  reflect  for  a  moment  that  a  five  per  cent  sales  tax  on  the 
manufacturer  is  about  the  equivalent  of  a  two  and  one-half  per  cent 
tax  on  the  retailer.  It  would  eliminate  the  retailer  altogether  from 
consideration.     It  would  be  paid  by  the  manufacturer. 

Now,  what  are  the  advantages  of  that?  Just  consider  from  the 
point  of  view  of  cigarettes,  for  instance,  that  there  are  fewer  than 
100  manufacturers  of  cigarettes  in  the  United  States.  There  are 
now  probably  12  or  15  states  that  tax  cigarettes.  The  100  manu- 
facturers pay  the  federal  tax.  The  federal  government  collects  the 
tax.  I  think  in  collection  it  is  the  most  economical  tax  the  federal 
government  has  on  its  budget.  On  the  other  hand,  the  states,  when 
they  impose  a  cigarette  tax,  must  deal  with  the  vendors,  the  dealers 
in  cigarettes,  of  whom  there  are  hundreds  of  thousands.  That 
means  a  large  inspectional  force  to  bring  the  tax  into  the  hands  of 
the  tax  collector,  who,  in  many  cases,  is  not  geared  up  to  keep  the 
kind  of  records  the  state  requires.  It  would  seem  to  us  to  be 
infinitely  better  to  take  it  all  at  one  time,  rather  than  have  that 
kind  of  division.  The  same  is  true  with  gasoline.  There  are  fewer 
than  500  refiners  of  gasoline  in  the  United  States  who  pay  the 
federal  tax,  and  something  like,  I  think,  700,000  vendors  of  gasoline 
in  the  United  States  who  must  pay  the  state  taxes,  but  whose  work 
has  to  be  supervised  if  the  state  is  to  collect  the  taxes.  In  the 
meantime  you  have  all  these  difficulties  and  questions  that  arise  out 
of  interstate  sales  and  various  questions  relating  to  bootlegging,  etc. 
All  of  the  problems  that  Mr.  Lowndes  considered  so  eloquently 
yesterday  afternoon,  or  at  least  most  of  them,  would  disappear  under 
a  plan  of  taxation  such  as  is  suggested  here. 

We  suggested  to  the  committee  to  study  the  experience  of  Canada, 
where  one-half  of  the  customs  collected  by  the  central  government 
have  been  returned  to  the  provinces  since,  I  think,  the  Durham  Act. 
We  suggested  to  them  to  consider  Great  Britain,  where  you  have 
the  Imperial  Treasury  paying  one-half  of  the  entire  expense  of  the 
local  school  system  and  one-half  of  the  entire  expense  of  the  local 
police  system,  all  out  of  the  Imperial  Treasury.  Consider  the 
examples  of  Argentina  and  Australia,  in  which  propositions  along 
this  line  have  recently  been  established.  I  assume  there  is  a  record 
in  Germany  against  the  plan,  but  it  is  to  be  noted  that  it  was  in  a 
period  when  the  government  was  encouraging  local  governments  to 
spend  all  the  money  they  could.  There  was  at  least  a  suspicion 
that  the  motive  of  the  German  government  was  to  show  that  they 
did  not  have  the  income  from  which  to  pay  the  war  indemnities, 
and  that  as  a  result  of  that  the  German  experiment  must  be  regarded 
as  an  artificial  experiment,  under  artificial  conditions  at  the  time. 
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Now,  what  are  the  arguments  against  the  plan? 

Mr.  Bond  says  it  has  been  rejected  by  the  New  Deal.  I  don't 
know  whether  that  is  an  argument  against  or  in  favor.  My  own 
private  opinion  is  that  it  is  better  that  the  states  should  do  their  own 
work,  with,  however,  the  advantage  from  the  federal  government 
raising  the  revenue,  rather  than  that  the  federal  government  should 
raise  the  revenue  and  then  proceed  to  spend  it  doing  the  states' 
own  work. 

The  second  point  I  regard  as  the  disorderly  clement  introduced 
into  our  government.  The  orderly  element  would  be  to  recognize 
that  the  states  and  federal  government  have  rights  and  privileges 
all  along  the  line,  and  that  they  have  a  right  to  impose  upon  one 
or  the  other,  within  constitutional  limits,  the  duty  that  each  is  best 
fitted  to  meet.  Did  you  hear  of  any  controversy  in  your  own 
communities  over  the  federal  government  having  entered  into  the 
field  of  crime  prevention?  It  was  a  case  in  which  the  situations 
that  developed  were  such  that  the  states  needed  the  aid  of  the  fed- 
eral government  in  working  out  proper  solutions  along  that  line. 
And,  if  the  states  need  the  aid  of  the  federal  government  in  order 
to  collect  revenue,  in  order  that  the  revenue  on  business  may  be 
imposed  on  a  uniform  basis,  it  seems  under  those  circumstances 
that  the  states  would  be  much  better  off  than  they  are  today. 

I  would  like  to  go  much  further  into  this,  and  I  could,  but  I  was 
told  in  Phoenix  that  controversial  questions  were  not  always  wel- 
come before  the  national  tax  conferences,  and  therefore  I  am  merely 
content  with  outlining  the  point  of  view  as  it  seems  to  us. 

There  will  possibly  be  two  developments  in  the  course  of  the 
next  year.  The  first  is,  there  is  a  tax  revision  council  that  I  think 
was  appointed  by  Mr.  Morgenthau,  which  contains  representatives 
of  the  federal  government  and  some  of  the  leading  of  our  execu- 
tives in  the  states.  It  is  quite  possible  that  from  that  tax  revision 
council  there  may  come  some  suggestion  that  will  be  worth  con- 
sidering. In  the  second  place,  our  very  good  friend,  Doctor  Robert 
Murray  Haig,  tells  me  he  has  been  given  a  leave  of  absence  by 
Columbia  University  and  proposes  to  spend  a  large  portion  of  that 
leave  of  absence  in  Australia,  inquiring  into  the  system  which 
Australia  has  instituted  of  centrally  imposed  and  collected  business 
taxes,  the  proceeds  being  shared  with  the  provinces  and  states. 
It  is  my  strong  hope  that  Doctor  Haig  will  return  by  the  next 
conference,  and  that  he  will  be  able  to  bring  us  some  light  on  this 
question.  But,  for  my  own  part,  I  am  very  free  to  confess  my 
conviction  that  nothing  is  settled  in  the  United  States  until  it  is 
settled  right.  I  don't  believe  that  the  people  of  the  United  States 
will  allow  the  chaos  which  exists  at  the  present  time  in  the  taxing 
system  to  continue.  I  don't  believe  that  the  people  will  object  to 
paying  a  just  measure  of  taxes.     Surely,  if  they  have  to  pay  the 
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taxes,  they  have  a  right  to  be  protected  against  INIr.  Oliver's  24,000 
reports.  And,  remember,  every  time  a  business  has  to  file  20,000 
reports,  there  are  a  number  of  clerks,  anyhow  more  than  one, 
employed  by  the  government,  at  public  expense,  to  read  those  reports 
and  study  them.  That  method  of  dealing  with  the  situation  I  think 
will  be  repugnant  to  the  good  sense  of  the  American  people.  Under 
those  circumstances,  then,  what  is  the  next  step  ?  Just  to  keep 
ourselves  informed,  to  keep  our  faith  and  hope  that  eventually  this 
particular  problem  will  be  settled  right. 

Chairman  Gushing:  I  am  sure  we  appreciate  Mr.  Edmonds' 
presentation  of  his  side  of  this  report.  He  has  contributed  a  great 
deal  towards  informing  us  on  what  he  calls  a  controversial  question. 
I  see  Commissioner  Long  has  come  forward  here.  I  think  I  will 
have  to  recognize  him,  and  I  think  I  will  have  to  limit  the  time, 
because  of  the  prepared  papers  that  are  coming. 

Henry  F.  Long  (iMassachusetts)  :  If  you  will  tell  me  the  num- 
ber of  minutes  I  am  allowed,  I  will  keep  within  that  number. 

Chairman  Cushing:  I  think  it  would  be  only  fair  to  allow 
you  ten  minutes. 

LIenry  F.  Long  (Massachusetts):  Of  course,  you  know  a  tax 
man  talks  from  the  calendar,  not  from  the  watch.  I  am  reluctant, 
Mr.  Chairman,  to  take  the  floor  because  Senator  Edmonds  sug- 
gested, as  was  true,  that  1  was  in  accord  with  what  Mr.  Henry 
Bond  had  written  in  the  report,  and  I  think  it  also  is  true  to  say 
that  Mr.  Alark  Graves,  the  other  member  of  the  committee,  was  in 
accord  with  what  Mr.  Edmonds  has  said.  But,  it  is  rather  difficult 
to  sit  idly  by,  after  such  eloquence  as  Senator  Edmonds  is  capable 
of,  and  assume  that  possibly  there  might  be  carried  away  by  the 
delegates  here  the  thought  that  there  was  no  other  side  to  this 
picture.  I  think  the  sides  are  these.  In  the  event  that  you  can 
agree  that  there  should  be  a  centralization  of  the  government  in 
the  United  States,  every  single  thing  that  Senator  Edmonds  has 
said  should  be  approved.  If  you  can  say  that  we  should  centralize 
that  government  in  Washington,  we  should  do  away  with  the  indi- 
vidual states,  and  in  doing  away  with  the  individual  states,  do  away 
with  the  political  subdivisions  of  the  states,  so  that  you  no  longer 
have  towns,  cities,  and  villages,  no  longer  have  districts  which 
undertake  locally  to  carry  out  those  kinds  of  activities  which  seemed 
just  suited  to  the  shoulder-rubbing  neighbor  idea,  that  has  made  it 
so  successful  in  America.  Then  what  he  said  is  completely  true, 
and  I  will  not  ask  for  a  single  deviation  from  that.  But,  I  person- 
ally am  against  centralization,  centralization  which  is  encompassed 
in  the  thought  which  Senator  Edmonds  and  Mark  Graves  are  in 
accord  on,  in  this  particular  report,  because  I  see  in  it  a  part  of 
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the  centralization  which  cannot  in  my  opinion  be  operated.  I  want 
to  explain  that  just  for  a  moment. 

Along  the  lines  of  his  suggestion,  if  it  were  true  that  it  was  best 
for  us  to  eliminate  all  of  these  irritating  things,  to  which  you  call 
attention,  we  also  should  limit  the  irritation  of  state  courts,  we 
should  eliminate  all  the  irritations  of  anything  which  is  other  than 
purely  local  in  character.  l^Iducation,  charity,  and  all  of  the  broad 
aspects  of  government,  including  crime,  should  be  abandoned,  and 
we  should  have  in  their  stead  merely  the  local  problem  of  a  few 
side  streets,  a  few  street  lights,  even  water  and  sewerage  being 
abandoned;  perhaps  a  little  fire  department  activity  in  conjunction 
with  areas  within  our  immediate  locality;  and  by  doing  that  we 
would  in  that  one  motion  eliminate  all  thought  of  any  local  taxation. 
There  would  be  no  need  of  it. 

There  is  also  the  complaint,  and  it  lies  in  this  same  field,  that  a 
great  many  of  these  industries  are  obligated  to  make  reports.  They 
are  obligated  to  make  reports,  of  course,  because  they  have  elected 
to  do  business  in  these  various  states ;  but  they  have  not  yet  been 
accused  of  going  into  a  state  and  building  up  business  which  does 
not  there  exist.  They  go  into  a  state,  whether  Indiana  or  any  other 
state,  to  get  business,  something  that  has  been  developed  because 
people  have  gathered  at  that  point,  on  the  prairies,  in  the  moun- 
tains, along  the  shores,  or  elsewhere,  and  have  developed  a  com- 
munity out  of  their  own  abilities,  which  is  capable  of  allowing  a 
profit-making  activity  to  come  in  from  these  large  industrial  activi- 
ties which  spread  throughout  the  nation.  Now,  to  be  sure,  the 
very  thing  that  created  those  spots  lies  in  this  particular  proposal 
of  Senator  Edmonds.  He  calls  attention  to  the  fact  that  the  poor 
unfortunate  who  runs  a  small  enterprise  is  not  capable  of  making 
out  the  reports  that  are  required.  I  heard  this  morning  a  very 
eloquent  address  by  an  ex-president  of  this  association,  calling 
attention  to  the  history  of  America,  and  saying  how  the  small 
merchant  developed  little  by  little.  Finally  getting  his  funds  to- 
gether, he  created  a  substantial  capital  and  spread  out  into  larger 
business.  This  ex-president  thought  it  was  rather  repugnant  to 
believe  that  that  business  should  not  be  allowed  to  develop.  In 
respect  to  those  remarks  of  this  former  ex-president,  of  whom  I 
personally  am  extremely  fond,  I  am  in  complete  accord.  I  believe 
that  he  should  be  left  to  his  own  accomplishment.  I  am  not  suffi- 
ciently equipped  mentally  to  believe  that  I  can  substitute  a  method 
of  government  which  is  going  to  be  better  than  the  method  of  gov- 
ernment which  we  have  gone  forward  on  all  through  these  years. 
It  is  true  that  we  make  readjustments  from  time  to  time,  but  I 
stand  here  as  one  who  will  not  agree  to  make  readjustments  merely 
because  some  large  business  enterprises,  which  have  developed 
through  things  for  which  they  were  not  responsible,  but  merely  be- 
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cause  they  could  take  advantage  of  particular  situations,  want  it 
done.  In  other  words,  I  do  not  believe  that  business  is  the  end 
of  all  government ;  I  do  not  believe  that  business  is  our  future 
success. 

Xow,  coming  to  the  tax  end  of  it.  After  all,  this  whole  situation 
is  easily  cleared  if  3'ou  disagree  with  what  my  thought  is.  I  can 
agree  that  the  citizens  of  Indiana,  ^Massachusetts  and  California 
can  have  a  community  of  interests.  I  can  agree  that  they  can  co- 
operate; but  I  cannot  agree  that  Massachusetts  wants  to  turn  over 
its  government  to  Indiana.  I  don't  believe  Indiana  wants  to  turn 
over  its  government  to  California.  I  think  we  are  separated.  We 
have  certain  developments,  because  we  develop  in  Indiana,  in  Massa- 
chusetts, and  in  California  things  with  which  we  are  daily  living, 
and  are  familiar  with,  and  it  is  in  that  way  that  the  enormous 
wealth  of  this  country  is  created.  That  being  so,  why  shouldn't 
we  tax  these  people  locally  ?  Why  shouldn't  Massachusetts  tell  how 
it  is  going  to  tax  its  good  people  ?  Why  shouldn't  Indiana  tell  how 
it  is  going  to  tax  its  people?  And  why  shouldn't  California  tell 
how  it  is  going  to  tax  its  people?  I  say,  when  you  think  only  in 
terms  of  the  ease  of  bookkeeping,  the  ease  of  making  reports,  and 
the  ease  of  getting  money  merely  by  centralization,  you  are  destroy- 
ing the  very  business  upon  which  this  government  has  been  de- 
veloping ;  and  I  am  extremely  sorry  to  see  my  good  friend,  the 
very  splendid  ex-president  of  this  association,  taking  any  such 
attitude. 

My  third  thought  is  this.  I  am  definitely  afraid  of  the  federal 
government  taking  the  taxes.  I  see  reservoirs  of  money;  I  see 
reservoirs  of  ability;  I  see  reservoirs  of  natural  resources;  and  I 
see  96  members  of  the  United  States  Senate  who  will  ultimately 
control  the  destiny  of  this  entire  nation ;  and,  right  there,  with  96 
agents  controlling  the  millions,  nothing  can  beat  it.  I  also  see 
the  possibility  of  the  siphoning  of  the  manufacturers,  of  the  pools 
of  financial  wealth  in  Pennsylvania,  dug  out  from  the  ability  of  the 
Quaker  ancestors  of  Senator  Edmonds.  I  see  the  development  of 
a  strong  industrial  yield.  I  see  that  trend  in  other  sections  of  the 
country ;  not  that  I  don't  want  the  other  sections  of  the  country  to 
have  it.  But,  there  is  no  sense  of  anyone  believing  he  doesn't  need 
them.  I  see  the  vast  prairies,  in  the  other  sections  of  the  country, 
developing  in  their  own  way  some  particular  thing  which  is  of 
benefit;  but  I  don't  like  to  see  that  siphon  throwing  all  that  into 
the  federal  government  and  putting  it  out  in  the  other  states.  It  is 
just  exactly  the  same  thing.  And,  after  all,  what  we  see  in  this 
picture  from  one  section  of  the  country  is  just  as  you  see  the  whole 
picture.  Just  exactly  the  same  as  if  in  Indiana  you  say  every 
single  thing  in  Indiana  should  be  run  from  the  state  house.  Prob- 
ably I  picked  out  the  wrong  state,  because  here  virtue  always  holds 
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sway,  and  honesty  is  so  much  the  thought  of  the  day  that  you  do 
not  even  question  individual  honesty;  but,  outside  of  Indiana,  can 
you  think  of  any  other  state  where  you  would  be  willing  to  give 
up  all  your  local  things  and  translate  that  money  which  has  been 
spent  for  liquor,  tobacco,  and  the  gasoline  taxes?  We  will  have 
taxes  just  as  long  as  we  have  government.  We  will  have  the 
ability  to  pay  taxes  just  so  long  as  our  people  are  capable;  and 
we  will  have  that  ability  to  contribute  just  so  long  as  our  people 
are  allowed  the  right  to  develop  themselves.  We  have  all  different 
abilities.  That  particular  kind  of  ability  is  expressed  in  our  par- 
ticular desires.  Our  particular  desires  are  again  manifested  in  the 
particular  sort  of  activity  that  we  are  in,  whether  we  are  in  one 
kind  of  a  state  or  another  kind  of  a  state,  this  or  that  activity; 
and  it  is  the  combination  of  all  of  them  that  makes  it  complete. 

Just  one  more  word,  Mr.  Chairman.  These  taxes  come  and  go. 
W^e  think  in  terms  now  of  the  gasoline  tax,  we  think  in  terms  of 
the  property  tax,  we  think  in  terms  of  the  excess  profits  tax,  we 
think  in  terms  of  any  kind  of  taxes.  Probably  there  is  no  better 
way  for  us  to  guide  what  we  are  going  to  do  in  the  future  than 
by  what  we  have  done  in  the  past.  Therefore,  I  say,  do  not  aban- 
don what  we  have  done  successfully  in  the  past.  I  am  a  great 
believer  in  the  smaller  units  of  government,  letting  everybody  know 
that  the  government  is  his,  and  not  that  it  is  way  off  somewhere 
in  the  distance.  Let  everybody  know  that  they  are  not  simply 
going  to  hold  out  a  basket  and  have  something  drop  into  it  from 
some  other  state  in  the  Union,  and  not  that  all  they  do  by  way  of 
developing  wealth  is  ultimately,  by  the  channel  of  the  federal  gov- 
ernment, to  be  dumped  somewhere  else.  Therefore,  I  don't  care 
anything  about  the  ease  with  which  it  can  be  done.  I  think  under- 
lying it  is  a  stronger  principle,  namely,  get  l)ack  to  the  individual 
the  part  he  is  to  play  in  government,  and  in  the  payment  of  taxes, 
and.  for  God's  sake,  let  our  states  be  left  alone. 

Chairman  Cushing:  I  know  Senator  Edmonds  is  aching  to 
reply  to  some  of  those  remarks,  but  we  are  not  going  to  let  him 
do  so  at  this  time.  If  Mr.  Arnold  R.  Barr  and  Mr.  Robert  M. 
Paige  are  in  the  audience,  I  wish  they  would  come  up  and  take 
seats  on  the  platform.  Doctor  Leland,  they  all  know  you  down 
there,  but  if  you  are  going  to  read  a  paper  later,  we  will  be  glad 
to  have  you  sit  up  here  also.     I  am  not  going  to  give  you  orders. 

We  have  had  an  interesting  discussion  and  we  have  allowed 
twenty  minutes  for  this  report,  but  it  has  been  a  double  report. 
We  have  had  both  sides  presented,  and  I  think  perhaps  you  can 
forgive  me  for  letting  them  proceed  for  that  length  of  time.  We 
are  now  going  to  have  a  paper  submitted  by  a  man  who  has  had  a 
good  deal  of  experience  in  taxation,  in  what  we  call   the  pioneer 
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state  of  Wisconsin,  which  has  pioneered  in  many  different  things. 
But,  naturally,  when  they  develop  as  many  good  men  as  Wisconsin 
has  developed,  they  have  to  send  them  to  other  parts  of  the  country 
to  help  the  darker  regions  find  light.  It  is  my  pleasure  now  to 
introduce  this  man,  who  hails  now  from  Cincinnati  University. 
Mr  Blough. 

J.  Roy  Blough  (Ohio)  :  Ladies  and  Gentlemen  of  the  confer- 
ence, I  cannot  hide  behind  the  excuse  that  I  did  not  know  the  rule 
was  twenty  minutes.  After  hearing  that  for  the  last  two  days,  I 
went  up  to  my  room  and  chopped  ten  minutes  out  of  my  paper, 
and  I  think  I  will  get  in  under  the  line.     I  will  try. 

FEDERAL  AND  STATE  GRANTS-IN-AID 

ROY    BLOUGH 
University  of  Cincinnati 

For  years  the  attention  of  the  National  Tax  Conference  has  been 
directed  to  the  serious  predicament  resulting  from  the  conflict  of 
four  factors  in  taxation.  These  are,  first,  the  shift  in  the  forms  of 
taxes  from  those  suited  to  local  administration  to  those  suited  to 
central  administration,  second,  the  increasing  state-wide  and  nation- 
wide interest  in  certain  local  governmental  activities,  third,  the 
belief  in  local  administration  and  decentralized  government,  and 
fourth,  the  traditional  belief  that  the  unit  of  government  administer- 
ing a  function  should,  to  assure  efficiency  and  economy,  be  finan- 
cially responsible  for  supporting  that  government.  These  factors 
are  essentially  irreconcilable,  which  accounts  for  the  extreme  diffi- 
culty of  finding  a  public  policy  that  will  be  generally  satisfactory. 

Programs  such  as  the  one  this  afternoon  are  part  of  the  large 
amount  of  thinking,  talking,  and  experimenting  that  must  take  place 
in  making  something  like  a  satisfactory  adjustment  among  the  four 
factors.  When  the  smoke  has  finally  cleared  away,  if  it  ever  does, 
the  outcome  that  will  probably  be  seen  is  that  no  single  measure 
or  line  of  approach  has  been  used  in  making  the  adjustment,  but 
that  there  have  been  compromises  on  all  sides  and  perhaps  some 
new  inventions.  There  will  probably  be  some  increase  in  the  cen- 
tralization of  government.  However,  more  tax  decentralization 
than  some  people  wish  will  probably  remain  as  a  means  of  protect- 
ing government  from  an  undesirable  degree  of  centralization. 
Methods  of  transferring  revenues  from  central  to  local  units  of  gov- 
ernment will  probably  be  developed  through  more  efficient  procedures 
than  exist  today. 

One  of  the  methods  of  paying  revenue  from  central  to  local  units 
of  government  is  that  of  the  grant-in-aid  or  subsidy.  A  cursory 
examination  of  the  proceedings  of  national  tax  conferences  reveals 
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that  little  attention  has  been  given  in  past  conferences  to  grants- 
in-aid.  However,  an  extensive  literature  has  been  developing  on 
the  subject,  especially  in  the  field  of  public  education,  and  the  scope 
of  the  subject  has  grown  far  beyond  the  possibility  of  treatment  in 
a  single  paper.  It  is  necessary,  accordingly,  to  limit  this  paper  to 
some  narrow  phase  of  the  general  subject  of  grants-in-aid. 

The  basis  adopted  for  limiting  the  paper  is  that  of  the  purpose 
or  objective  of  the  grant.  There  are  two  general  classes  of  objec- 
tives in  the  payment  of  grants-in-aid,  namely,  control  and  financial 
assistance.  The  payment  may  be  for  the  primary  purpose  of  secur- 
ing to  the  grant-paying  government  the  power  of  controlling  certain 
activities  of  the  grant-receiving  government.  This  control  may  be 
of  two  types,  first  the  stimulation  of  the  receiving  governmental  unit 
to  carry  on  an  activity  that  the  central  or  paying  government  is 
desirous  of  having  it  perform,  and  second,  the  setting  of  standards 
of  service,  personnel,  efficiency  and  the  like  for  the  performance  of 
the  activity.  It  will  probably  be  agreed  that  in  the  history  of  grants 
control  has  been  the  usual  primary  objective  If,  however,  the  pay- 
ment is  for  the  primary  purpose  of  rendering  financial  assistance, 
the  objectives  sought  may  be  either  to  supplement  inadequate  rev- 
enues of  local  units  in  general,  or  to  equalize  the  tax  burdens  of 
different  grant-receiving  local  governmental  units  in  the  perform- 
ance of  the  specific  function  in  question. 

At  this  point  it  may  be  parenthetically  remarked  that  since  both 
state  and  federal  aids  are  being  treated  the  term  "  local  unit  "  refers 
to  the  unit  receiving  the  grant,  that  is,  to  the  school  district,  town- 
ship, city,  or  county  in  the  case  of  state  grants,  and  to  the  state  in 
the  case  of  federal  grants.  "  Central  unit  "  refers  to  the  unit  pay- 
ing the  grant,  that  is,  to  the  state  or  federal  government  as  the 
case  may  be. 

To  the  writer  the  most  difficult  and  probably  the  most  significant 
financial  problems  of  grants-in-aid  for  the  relatively  near  future 
center  around  the  objective  of  equalization.  Attention  is  accord- 
ingly concentrated  on  certain  questions  that  arise  whenever  equal- 
ization by  grants-in-aid  is  considered.  It  should  be  unnecessary  to 
state  that  by  no  means  all  of  the  questions  involved  will  be  even 
mentioned. 

Question  1.  Through  zvhat  form  of  grant-in-aid  can  equalisation 
be  accomplished  by  the  smallest  aggregate  amount  of  grants? 

Grants-in-aid  are  usually  distributed  on  a  fixed  percentage  or  on 
a  variable  percentage  basis.  In  the  fixed  percentage  grants  a  uni- 
form matching  contribution,  for  example,  two-thirds,  is  required  of 
every  receiving  unit.  In  the  variable  percentage  grants  the  per- 
centage required  of  the  local  unit  having  small  ability  to  pay  taxes 
as  compared  to  its  need  for  the  services  receives  a  larger  grant  in 
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proportion  to  its  own  contribution  than  does  the  local  unit  with 
large  tax-paying  ability. 

Fixed  percentage  grants  should  (unless  deliberately  designed  to 
the  contrary)  accomplish  some  equalization  of  tax  burdens  among 
the  governments  to  which  they  are  paid.  ]Most  grants  are  made  on 
the  basis  of  need  for  the  particular  service  in  question,  however 
roughly  and  inadequately  need  may  be  measured.  The  portion  of 
the  cost  of  performing  the  service  that  is  paid  by  the  grant  is 
financed  through  uniform  taxes  imposed  over  the  whole  area  of  the 
central  government.  To  the  extent  that  such  taxes  fall  in  accord- 
ance with  geographical  ability  to  pay,  the  grant  produces  geo- 
graphical equalization.  One  exception,  which  in  some  cases  may  be 
important,  should  be  noted.  If  the  local  unit  (that  is,  the  receiving 
state  or  locality)  is  unable  to  finance  its  share  of  the  cost  of  an 
activity  for  which  a  grant  is  given,  it  cannot  participate  in  the 
grant  and  since  its  residents  must  contribute  to  the  payment  of 
general  taxes  from  which  the  grants  to  other  states  or  localities 
are  financed  there  is  an  increase  in  inequality  of  tax  burdens  rather 
than  a  decrease. 

In  the  case  of  the  payment  of  variable  grants,  the  extent  of  the 
equalization  may  be  much  greater  than  the  amount  of  the  grant, 
and  should  always  be  greater  if  there  is  any  adequate  measurement 
of  need  for  the  governmental  service  and  of  the  ability  of  the  re- 
ceiving unit  to  pay  for  that  service. 

The  way  in  which  the  variable  grant  results  in  equalization  may 
be  seen  from  the  following  illustration.  If  the  wealthiest  local  gov- 
ernmental unit  has  twice  as  much  tax-paying  ability  in  relation  to 
the  cost  of  the  needed  amount  of  the  service  in  question  as  does  the 
least  wealthy  local  unit  (with  the  wealth  of  the  other  local  units 
falling  betw^een  the  two  extremes  either  uniformly  or  on  some 
symmetrical  curve  such  as  the  normal  frequency  curve),  and  fur- 
ther, if  the  central  government  contributed  for  the  aggregate  of  all 
local  units  one-fourth  of  the  cost  of  performing  the  governmental 
service;  and  finally  if  this  contribution  were  distributed  in  the  form 
of  grants  in  such  a  way  that  the  wealthiest  unit  received  no  grant 
and  the  poorest  unit  received  a  grant  equal  to  50  per  cent  of  the 
cost  of  the  service,  complete  equalization  of  the  tax  burden  for  this 
particular  service  would  result.  A  fixed  percentage  grant,  however, 
would  have  resulted  in  only  one-fourth  of  complete  equalization. 
To  secure  complete  equalization  by  fixed  percentage  grants  it  would 
be  necessary  for  the  central  government  to  pay  the  total  cost  of  the 
service. 

Accordingly,  where  the  objective  is  ec|ualization,  the  variable 
percentage  grant  can  be  used  to  accomplish  that  objective  with  the 
least  total  or  aggregate  grant. 
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Question  2.  What  infonnation  concerning  need  and  ability  is 
necessary  to  achieve  equalisation  through  variable  grants? 

Grants-in-aid  whether  variable  or  not  require  some  measurement 
of  the  need  for  the  governmental  service  or  activity  in  different 
local  units.  Sometimes  the  measurement  may  be  a  very  rough  and 
presumptive  one  such  as  population.  Grants  having  financial  assist- 
ance as  their  primary  objective  require  for  satisfactory  administra- 
tion a  careful  measurement  of  need.  Thus  in  the  field  of  public 
education  one  of  the  steps  in  the  development  of  a  grant  policy  has 
been  the  designing  of  methods  of  measuring  relative  local  needs  for 
educational  service. 

In  the  administration  of  variable  grants  intended  to  achieve  equal- 
ization, however,  it  is  necessary  also  to  measure  the  tax-paying 
ability  of  different  local  units  since  the  amount  of  the  grant  to  each 
unit  depends  not  only  on  the  need  for  service  but  also  on  the  ability 
of  the  unit  to  pay  for  that  service. 

There  are  essentially  two  approaches  to  the  problem  of  measuring 
ability.  One  is  for  the  central  unit  to  require  the  local  unit  to 
prove  its  absolute  inability  before  paying  it  any  share  of  an  equal- 
izing grant.  Any  balance  needed,  within  limits,  above  the  amount 
contributed  by  the  local  unit  before  it  reached  the  point  of  absolute 
inability  is  paid  by  the  central  unit.  This  method  was  not  unusual 
in  earlier  weak  school  district  grants  in  the  United  States.  Recon- 
struction Finance  Corporation  loans  for  unemployment  relief  and 
the  early  Federal  Emergency  Relief  Administration  discretionary 
grants  appear  to  have  been  allocated  with  this  type  of  measurement 
in  mind.  States  have  often  followed  this  method  in  dealing  with 
localities  in  the  case  of  emergency  relief.  For  example,  the  Ohio 
Relief  Commission  a  fortnight  ago  ruled  that  only  "  distressed " 
counties  might  share  in  the  state  relief  adjustment  fund.^ 

The  assumption  underlying  this  method  of  absolute  measurement 
is  that  there  is  a  determinable  point  of  absolute  inability.  This 
assumption  may  be  well  founded  in  the  case  where  a  state  govern- 
ment rigorously  sets  limits  on  the  amount  that  a  locality  may  raise 
or  on  the  tax  rate  that  it  may  impose  for  a  particular  purpose. 
In  the  absence  of  such  limits — and  in  the  case  of  the  federal  rela- 
tionship to  the  states  there  are  no  such  limits — however,  there  is  no 
determinable  point  at  which  the  ability  of  a  governmental  unit  to 
finance  any  given  activity  is  zero.  The  absolute  ability  of  a  state 
or  local  government  is  determined  to  a  very  large  extent  not  merely 
by  the  capacity  but  by  the  willingness  of  its  people — their  willing- 
ness to  retrench  on  other  activities  in  order  to  spend  more  on  the 
one  in  question,  their  willingness  to  sacrifice  in  order  to  pay  taxes, 
their  willingness  to  have  the  government  borrow  to  the  limit  of  the 

^  Cincinnati   Times-Star,  September   l6,   1936. 
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market.  The  use  of  absolute  inability  as  the  method  of  measure- 
ment encourages  unwillingness  and  the  pauperization  of  a  commun- 
ity, giving  it  an  incentive  to  plead  poverty  in  order  to  secure  extra 
grants. 

The  other  approach  to  the  problem  of  measurement  is  that  of 
measuring  relative  abilities  of  governmental  units.  In  comparing 
abilities  the  immeasurable  factor  of  willingness  need  not  be  taken 
into  consideration  since  under  this  approach  no  effort  is  made  to 
force  any  local  unit  down  to  its  last  dollar.  The  problem  is  thus 
one  of  measuring  relative  taxable  capacities.  This  method  has  been 
employed  in  the  more  recent  forms  of  state  aid  to  public  schools. 

There  are  at  least  two  possible  techniques  for  estimating  the  rela- 
tive abilities  of  geographical  areas.  One  of  these  is  to  determine 
the  relative  basic  economic  capacity  on  which  any  tax  system  must 
rest,  by  measuring  the  income  and  wealth  of  the  local  units.  Cer- 
tain logical  difficulties  to  such  measurement  exist.  One  is  somewhat 
analogous  to  the  problem  of  domicile  and  situs.  Is  the  tax-paying 
capacity  of  a  geographical  area  dependent  on  the  goods  and  services 
produced  within  its  boundaries  or  on  the  income  of  persons  living 
within  the  area?  A  second  logical  difficulty  is  present  in  determin- 
ing to  what  extent  current  income  measures  taxable  capacity  and 
to  what  extent  accumulated  wealth  measures  taxable  capacity.  These 
are  as  yet  unsolved  theoretical  problems  that  materially  affect  the 
accuracy  of  any  measurement  of  ability  by  the  method  of  determin- 
ing basic  economic  capacity  to  pay  taxes. 

The  second  possible  technique  of  measuring  relative  ability  is  to 
assume  a  model  tax  system  and  to  apply  that  system  hypothetically 
to  the  different  areas  in  question,  computing  how  much  revenue 
would  be  raised  thereby.  Professor  Newcomer's  index  of  tax-paying 
ability  is  based  on  this  technique.-  It  surmounts  in  part  at  least 
the  logical  question  relating  to  income  produced  within  the  state 
and  income  received  within  the  state,  by  taxing  both  in  so  far  as 
the  Supreme  Court  permits  and  the  model  system  provides.  There 
is,  however,  another  and  perhaps  equally  serious  logical  difficulty  to 
this  method  of  measuring  ability.  What  emphasis  should  be  given 
to  the  different  taxes  in  the  model  system  of  taxation  accepted  as 
standard  ?  The  relative  emphasis  on  property,  income,  and  sales 
taxes,  for  example,  will  have  a  considerable  effect  on  the  determina- 
tion of  the  abilities  of  different  jurisdictions.  Again  there  is  the 
difticulty  whether  the  model  tax  system  chosen  will  yield  the  amounts 
computed  in  case  some  jurisdictions  do  not  employ  some  of  the 
taxes  included  in  the  model  system  and  succeed  thereby  in  enticing 
some  of  the  more  migratory  forms  of  industry  and  capital  from  the 
states  imposing  such  taxes. 

2  Mabel  Newcomer,  An  Index  of  the  Tax  paying  Ability  of  State  and 
Local  Governments  (Xew  York,   1935)- 
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In  using  either  technique  the  impact  of  federal  taxes  and  their 
affects  on  state  and  local  revenues  must  be  taken  into  account.  The 
difiiculties  are  perhaps  more  significant  theoretically  than  practi- 
cally. Computations  by  different  fairly  balanced  methods  give  re- 
sults that  are  not  impossibly  far  apart  for  practical  use. 

More  serious  is  the  lack  of  adequate  data  by  which  measurements 
of  ability  may  be  made  year  after  year.  Some  information  on  in- 
come and  wealth  are  available  in  federal  censuses  at  considerable 
intervals.  Much  of  the  information  needed  is  not  available  at  all. 
There  is  a  serious  need  for  more  and  better  year-by-year  statistics 
of  income,  wealth,  sales,  and  other  economic  factors  in  order  that  a 
more  reliable  and  adequate  measurement  of  ability  may  be  made. 

Another  problem  present  in  measuring  ability  arises  in  case  an 
activit}-  requires  the  imposition  of  a  heavy  tax  burden.  The  types 
of  measurement  mentioned  above  do  not  reflect  temporary  conditions 
that  may  seriously  affect  the  financial  ability  of  jurisdictions.  Ex- 
amples are  droughts,  long  and  important  strikes,  or  the  shutdown 
of  important  local  industries.  Some  consideration  must  be  given 
these  temporary  factors  in  measuring  ability  when  heavy  tax  burdens 
are  involved. 

Within  individual  states  the  measure  of  ability  for  the  distribution 
of  equalizing  grants-in-aid  has  ordinarily  been  the  value  of  prop- 
erty, as  reflected  in  property  assessments.  To  be  of  any  value 
assessments  must  of  course  be  equalized  by  a  state  body.  This 
necessity  constitutes  a  strong  reason  for  good  state  property  equal- 
ization. At  best,  however,  property  is  scarcely  a  satisfactory 
measure  of  ability.  There  are  two  reasons  why  it  is  used  in  the 
case  of  state  grants-in-aid.  One  is  the  lack  of  any  better  informa- 
tion concerning  the  tax-paying  capacities  of  such  small  areas  as 
school  districts,  townships,  cities,  or  counties.  The  other  is  that 
local  taxes  are  levied  almost  entirely  on  property  and  the  use  of 
any  other  measure  of  local  ability  would  result  in  inequitable  bur- 
dens being  imposed  on  property  owners  not  possessed  of  other 
ability.  Since  localities  have  no  choice  of  their  types  of  tax,  either 
legally  or  practically,  the  property  measure  of  ability  is  perhaps  the 
best  available  in  the  case  of  state  grants-in-aid  to  localities.  It 
should  go  without  saying  from  the  preceding  discussion  that  prop- 
erty is  not  a  suitable  sole  basis  for  measuring  ability  in  the  distri- 
bution of  federal  grants. 

Question  3.  What  are  the  merits  of  variable  equali::iiig  grants- 
in-aid  f 

As  compared  to  other  forms  of  grants-in-aid  or  to  shared  taxes 
variable  equalizing  grants-in-aid  give  assurance  that  every  state  or 
locality  to  which  the  grant  is  given  will  be  able  to  perform  the 
service   in   question.     In  the   case   of   fixed   percentage   grants   the 
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states  or  localities  that  need  assistance  the  worst  may  be  unable  to 
take  advantage  of  the  offered  grant  because  of  a  lack  of  fiscal 
ability  to  contribute  the  required  matching  percentage. 

As  compared  to  either  local  financing  and  local  administration  on 
the  one  hand  or  central  financing  and  central  administration  on  the 
other  hand,  the  equalizing  grant-in-aid  makes  possible  a  combina- 
tion of  centralized  financial  responsibility  and  local  administration. 

Question  4.  JVIiat  are  the  dejects  and  dangers  of  equalizing 
grantsf 

Three  difticulties  involved  in  the  use  of  equalizing  grants  may  be 
noted.  The  first  is  that  since  the  financially  weaker  governmental 
units  may  receive  a  very  large  proportion  of  the  total  cost  of  some 
service  a  certain  amount  of  central  control  will  be  necessary  to 
insure  efficient  spending.  Without  such  control  the  unit  receiving 
the  grant  may  not  have  a  sufficiently  large  financial  stake  to  insure 
efficient  administration.  On  the  other  hand,  the  amount  of  central 
control  imposed  may  become  so  great  as  to  nullify  one  of  the  pur- 
poses of  the  use  of  grants  which  is  to  maintain  local  interest,  initia- 
tive, and  administration. 

A  second  difficulty  with  equalizing  grants  is  the  tendency  to  dis- 
courage an}^  adjustment  or  reorganization  of  local  units  to  increase 
their  financial  abilities  or  to  reduce  needs  and  consequently  to  reduce 
the  amounts  of  the  grants  received  by  them.  To  obviate  this,  some 
central  administrative  discretion  to  withhold  grants  when  local  re- 
organization would  make  them  unnecessary  appears  desirable. 

A  third  difficulty  with  equalizing  grants  relates  to  the  type  of 
service  or  activity  financed  by  the  grants.  Unless  the  activity  thus 
financed  is  one  of  considerable  general  interest — that  is,  state-wide 
or  nation-wide  interest  as  the  case  may  be — equalization  places  an 
unjust  burden  on  the  wealthier  areas  by  making  them  support  activ- 
ities that  have  a  purely  local  benefit  in  the  poorer  areas.  Not  only 
is  this  an  injustice  but  it  results  in  an  economically  bad  allocation 
of  funds.  The  best  allocation  of  capital,  business,  and  population 
geographically  is  encouraged  by  having  every  area  stand  on  its  own 
financial  feet  so  far  as  matters  that  are  of  interest  only  or  primarily 
to  itself  are  concerned.  For  this  reason  the  use  of  shared  taxes — 
as  distinguished  from  grants-in-aid — for  the  purpose  of  equalization 
is  ill-advised,  since  such  funds  may  ordinarily  be  employed  for  pur- 
poses that  have  merely  local  as  distinguished  from  a  general  interest. 

Question  5.  Under  what  circumstances  is  equalization  most  suited 
as  an  objective  for  grants-in-aid f 

In  writing  on  fiscal  relations  in  Germany,  Professor  Newcomer 
has  pointed  out  ^  that  the  increase  in  tax  burdens  and  the  decrease 

3  Mabel  Newcomer,  "  Equalization  of  Local  Government  Resources  in 
Germany  and  England,"  American  Economic  Revieiv  (26),  March,  1936, 
Supplement,  p.  182. 
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in  the  tax  base  following  the  War  made  it  impossible  for  the  gov- 
ernments to  make  ends  meet  except  through  "  uniform  taxes  and 
unified  administration."  Under  such  circumstances  equalization 
through  either  grants-in-aid  or  shared  taxes  becomes  almost  a  neces- 
sity of  governmental  solvency. 

Such  a  situation,  however,  does  not  exist  in  the  United  States. 
Equalization — always  to  be  distinguished  from  mere  financial  assist- 
ance given  by  a  central  government  to  local  governments  generally — 
is  likely  to  be  employed  when  two  conditions  coincide.  The  first 
condition  is  that  there  be  a  strong  general  interest — state-wide  in 
the  case  of  state  grants  to  localities  and  nation-wide  in  the  case  of 
federal  grants  to  states — in  the  performance  of  some  governmental 
service  or  activity,  which,  however,  for  various  reasons  it  is  de- 
sired to  have  administered  by  the  more  local  governmental  unit. 
The  second  condition  is  that  there  be  a  wide  variation  in  the  abil- 
ities of  the  governmental  units  receiving  the  grant  to  finance  the 
governmental  service  or  activity  in  question. 

These  two  conditions  were  first  recognized  to  exist  in  the  field 
of  public  education.  There  is  neither  time  nor  need  to  review  the 
rapid  growth  of  state  equalization  grants  for  schools.  Recently 
there  has  also  been  some  agitation  to  establish  federal  grants  for 
equalizing  school  burdens  among  the  states. 

The  two  conditions  of  general  interest  and  unequal  ability  to  meet 
needs  were  recognized  also,  although  with  great  reluctance,  to  exist 
in  the  case  of  relief  during  the  depression.  As  previously  men- 
tioned, the  loans  of  the  Reconstruction  Finance  Corporation  for 
unemployment  relief  and  most  of  the  grants  of  the  Federal  Emer- 
gency Relief  Administration  for  the  same  purpose  were  apparently 
distributed  with  equalization  as  well  as  merely  federal  assistance  in 
view.  Likewise  the  state  distributions  of  federal  and  state  funds 
for  emergency  relief  were  usually  distributed,  at  least  in  part,  with 
a  view  to  rough  equalization,  while  a  few  states,  notably  Wisconsin, 
followed  a  carefully  devised  plan  of  equalization. 

With  the  exception  of  Illinois,  no  case  has  come  to  the  writer's 
attention  where  state  funds  for  old-age  assistance,  mothers'  aid  or 
blind  aid  have  been  distributed  on  an  equalization  basis.  The  fed- 
eral grants  for  these  purposes  under  the  Social  Security  Act  do  not 
have  any  special  equalization  characteristics,  although  some  of  the 
minor  federal  grants  for  public  assistance  under  that  act  may  be 
administered  as  equalizing  grants. 

In  the  field  of  public  assistance  of  which  these  are  examples, 
however,  the  conditions  giving  rise  to  equalization  exist  in  large 
degree.  The  lines  along  which  civilization  is  developing  point  to 
an  increase  in  the  use  of  public  funds  for  pensions  and  assistance 
of  other  kinds.  The  interest  in  these  matters  is  becoming  less  local 
in  character  and  more  state-wide  and  nation-wide.  The  inequality 
18 
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of  tax-paying  ability  in  different  states  and  different  local  units 
within  the  states  is  very  great,  greater  perhaps  than  any  of  us  can 
realize.  Accordingly,  an  increasing  interest  in  the  equalization 
objective  for  federal  and  state  grants-in-aid  of  public  assistance  may 
be  anticipated.  Without  special  equalizing  grants  it  is  probable 
that  many  states  and  localities  can  have  these  forms  of  economic 
security  on  only  an  extremely  narrow  scale,  if  at  all. 

Question  6.  Along  zultat  lines  is  further  study  in  the  field  of 
equalizing  grants-in-aid  needed? 

Five  types  of  further  information  are  needed  to  make  equalizing 
grants-in-aid  as  successful  as  they  theoretically  might  be. 

First  is  further  information  on  the  extent  of  state  and  national 
interest  in  locally  administered  activities.  Thus  far  the  determina- 
tion of  such  general  interest  has  been  largely  a  matter  of  qualitative 
analysis.  There  have  been  no  clearcut  bases  for  determining  the 
relative  importance  of  general  and  local  interest  or  the  extent  of 
the  area  over  which  the  general  interest  is  general. 

Second  is  further  information  for  use  in  constructing  measures 
of  the  need  for  certain  governmental  activities.  The  information 
required  will  differ  for  each  type  of  activity  supported  by  grants- 
in-aid. 

Third  is  further  information  for  use  in  constructing  measures  of 
relative  tax-paying  ability.  Both  theoretical  work  and  statistical 
work  need  to  be  done.  The  federal  statistics  relative  to  wealth, 
income,  and  other  elements  relating  to  tax-paying  ability  should  be 
greatly  expanded  so  that  frequently  compiled  figures,  broken  down 
by  geographical  area  and  by  kind  or  source,  will  be  available. 

Fourth,  is  the  further  development  of  techniques  of  administrative 
control  that  will  insure  efficiency  and  an  adherence  to  standards 
without  destroying  local  interest  and  local  government.  This  is  a 
very  delicate  and  difficult  matter. 

It  is  not  intended  here  to  maintain  that  the  solution  of  the  prob- 
lem of  federal-state-local  relations  is  the  use  of  equalizing  grants- 
in-aid.  What  is  maintained  is  that  there  is  no  one  solution  to  the 
problem  of  inter-governmental  fiscal  relations  but  that  rather  there 
are  many  approaches  and  that  the  prospects  in  the  relatively  near 
future  are  that  all  of  them  will  be  utilized  to  some  extent.  In  the 
fields  of  education,  relief,  and  social  security,  it  appears  likely  that 
equalizing  grants  will  develop  in  importance,  because  the  conditions 
that  point  to  such  grants  as  a  logical  approach  are  present  in  strong 
degree. 

Chairman  Gushing:  I  am  sure  we  have  all  enjoyed  Professor 
Blough's  paper  and  realize  how  difficult  it  is  to  adjust  the  state 
and  federal  aid  on  any  fair  basis  of  ability  to  contribute.     There 
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will  be  room  for  discussion  of  that  paper  later.  If  I  had  the  ex- 
clusive technique  of  Judge  Leser,  I  would  make  some  pun  about 
this  ••  newcomer  "  who  is  going  to  address  us  here.  She  is  not  a 
newcomer  in  the  tax  research  field.  She  is  now  engaged  in  work 
as  an  instructor  at  Vassar  College,  but  aside  from  that  she  is  also 
at  work  in  New  York  City  revising  a  program  of  tax  reform. 
Her  interests  have  not  only  been  in  the  East.  I  was  informed 
today  that  in  California  they  had  a  revision  of  tax  plans  a  few 
years  ago  and  Miss  Newcomer,  in  conjunction  with  Professor  Haig 
of  New  York  University,  a  former  president  of  the  National  Tax 
Association,  contributed  greatly  to  the  work  of  reform  there,  which 
is  now  represented  by  the  present  tax  legislation  on  the  statutes  of 
California.  It  gives  me  great  pleasure  therefore,  now,  to  introduce 
Miss  Mabel  Newcomer,  who  presents  the  paper  "  Revenue  Sharing 
Between  Federal  and  State  Governments  and  a  State  and  its  Local 
Units."  You  see  how  all  these  papers  work  together,  towards  this 
same  outlining  of  some  fiscal  plan  to  harmonize  these  things. 

REVENUE  SHARING  BETWEEN  FEDERAL  AND  STATE 

GOVERNMENTS  AND  BETWEEN  STATE  AND 

LOCAL  GOVERNMENTS 

MABEL  NEWCOMER 
Vassar  College 

States'  rights  and  municipal  home  rule  are  important  issues  in 
this  country;  but  states'  rights  and  municipal  home  rule  are  rights 
and  privileges  on  paper  only  unless  accompanied  by  adequate  finan- 
cial powers.  It  is  increasingly  apparent  that  local  governments 
have  madequate  financial  resources  to  meet  the  burden  of  expendi- 
tures placed  upon  them.  Even  state  governments  have  been  em- 
barrassed in  recent  years.  The  larger  government  has  greater 
powers  of  financial  adjustment.  In  spite  of  its  dependence  on  the 
supersensitive  income  tax,  the  federal  government's  wide  powers  of 
taxation  — and  even  more,  its  good  credit  — have  placed  it  in  a 
stronger  position  than  the  state  and  local  governments.  Local  gov- 
ernments have  suffered  most  from  depression.  With  only  one  im- 
portant tax  at  their  disposal,  and  handicapped  by  tax  and  debt  limits, 
they  found  their  resources  sharply  curtailed  just  when  their  need 
was  greatest;  for  it  was  these  same  local  governments  which  first 
felt  the  impact  of  the  relief  burden. 

The  inadequacy  of  local  taxes  is  not  merely  because  constitutions 
chanced  to  endow  state  and  federal  governments  with  greater  fiscal 
powers.  It  is  even  more  because  business  has  refused  to  observe 
political  boundaries  and  only  the  authority  with  the  widest  juris- 
diction can  reach  it  for  purposes  of  taxation.     We  have  attempted 
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to  meet  this  situation  by  increasing  centralization  of  our  tax  admin- 
istration ;  but  the  governmental  functions  which  are  supported  by 
these  taxes  have  not  been  centralized  in  the  same  measure.  In  1935 
the  federal  government  collected  37  per  cent  of  all  taxes  in  this 
country  and  incurred  34  per  cent  of  all  governmental  expenditures. 
(Expenditures  have  been  taken  to  exclude  federal  grants-in-aid. 
Expenditures  from  these  grants  have  been  credited  to  state  and  local 
governments.)  The  states  in  this  same  year  collected  23  per  cent 
of  the  taxes  and  were  responsible  for  only  14  per  cent  of  all  gov- 
ernmental expenditures.  In  fact  the  states  could  have  more  than 
covered  their  own  expenditures  from  their  own  tax  revenue  (with- 
out federal  aid  and  without  borrowing)  in  this  year  if  they  had 
made  no  grants  to  local  governments.  The  local  governments,  on 
the  contrary,  were  responsible  for  52  per  cent  of  all  governmental 
expenditures,  whereas  local  taxes  amounted  to  only  40  per  cent  of 
all  taxes  collected.  To  this  extent  centralization  of  tax  administra- 
tion has  gone  ahead  of  centralization  of  expenditures. 

Three  adjustments  are  possible  in  such  a  situation.  The  first  is 
to  increase  local  taxing  power.  Tax  limits  are  often  a  serious 
handicap  and  exemptions  of  real  estate  from  taxation  have  grown 
to  large  proportions.  But  for  many  communities  taxable  real  estate 
would  not  offer  a  broad  enough  base  even  though  there  were  no 
exemptions  and  no  legal  limits  to  the  tax  rate ;  and  other  important 
tax  bases  are  too  mobile  or  too  difficult  of  allocation  to  admit  of 
successful  administration  by  so  small  a  jurisdiction.  No  attempt 
has  been  made  to  achieve  a  balance  in  this  way  during  depression. 
On  the  contrary,  tax  limits  were  tightened  just  at  the  moment  when 
the  measuring  stick  for  these  limits  was  shrinking. 

The  second  adjustment  is  to  transfer  more  functions  from  local 
to  state  and  perhaps  from  state  to  federal  administration.  To  some 
extent  this  has  been  done.  Federal  and  state  highway  mileage  is 
growing  year  by  year,  and  welfare  is  coming  to  be  regarded  as  a 
national  rather  than  a  local  problem.  But  we  are  still  in  sympathy 
with  decentralized  government,  and  local  expenditures  are  still  more 
than  half  the  total. 

The  third  adjustment  is  to  leave  administration  of  functions  in 
local  or  state  hands  and  to  transfer  revenues  from  the  superior 
government  in  sufficient  amounts  to  meet  the  more  essential  needs 
of  the  subordinate  jurisdictions.  This  adjustment  has  been  exten- 
sively used. 

These  transfers  of  revenue  may  take  many  forms,  but  they  are 
usually  classified  as  shared  taxes  or  grants-in-aid.  There  is  no  clear 
dividing  line  between  these  two.  When  local  governments  are 
assigned  a  fixed  percentage  of  a  specific  tax  returned  where  col- 
lected to  be  used  for  what  they  will,  the  sum  transferred  is  clearly 
a  shared  tax ;  and  at  the  other  extreme  when  local  governments 
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receive  school  aid,  for  instance,  in  proportion  to  average  daily  at- 
tendance, the  money  coniinjj  from  general  state  revenues,  the  sum 
transferred  is  clearly  a  grant-in-aid.  But  when  a  share  of  a  specific 
tax  is  distributed  for  school  expenditures  in  proportion  to  average 
daily  attendance,  the  nature  of  the  sum  transferred  is  not  so  clear. 
For  the  purpose  in  hand  I  have  defined  shared  taxes  as  those  state- 
administered  taxes  of  which  a  fixed  proportion  is  returned  to  local 
governments,  regardless  of  whether  the  use  is  limited  and  regardless 
of  the  basis  of  distribution.  The  essential  characteristic  of  shared 
taxes,  as  thus  defined,  is  that  they  vary  with  the  yield  of  the  tax  in 
question.  Against  this,  grants-in-aid  are  defined  as  distributions  to 
underlying  governments  the  amount  of  which  is  determined  by  some 
other  factor  than  the  yield  of  specific  taxes.  The  basis  of  distribu- 
tion will  usually  be  some  measure  of  need  for  a  particular  function, 
but  this  is  not  necessarily  the  case.  These  definitions  conform,  I 
believe,  to  prevailing  usage. 

The  use  of  grants-in-aid  is  a  practice  of  long  standing.  The 
original  purpose  of  these  grants  was  to  stimulate  local  governments 
to  establish  higher  standards  of  service,  and  equal  or  greater  con- 
tributions on  the  part  of  the  authorities  obtaining  aid  were  usually 
required.  Thus  grants  served  as  a  stimulus  to  higher  standards 
and  increased  expenditure;  and  in  the  field  of  education,  at  least, 
they  have  served  this  purpose  well.  The  equalizing  grant,  designed 
to  favor  the  poorer  communities,  has  a  different  aim.  Its  purpose 
is  to  maintain  minimum  standards  of  service  and  to  reduce  local 
taxes.  Such  grants  are  more  apt  to  be  conditioned  on  a  reduction 
of  local  taxes  than  on  an  increase  in  local  expenditures,  and  they 
go  in  larger  proportion  to  the  poorer  than  to  the  wealthier  districts. 
The  stimulative  grants,  on  the  contrary,  go  in  larger  proportion  to 
the  wealthier  districts  since  these  can  better  afford  to  match  them. 
The  equalizing  grants  are  relatively  new  in  this  country,  but  they 
have  a  long  and  honorable  history  in  European  countries  where 
resources  have  been  more  limited,  and  they  are  of  increasing  impor- 
tance here. 

Grants-in-aid  have  long  been  used  by  the  federal  government  as 
well  as  by  the  states.  Until  depression,  however,  these  grants  were 
relatively  small  and  were  mostly  for  the  purpose  of  stimulating  and 
directing  state  expenditures.  By  this  means  the  federal  government 
gained  a  control  over  state  activities  which  was  not  contemplated  by 
the  constitution ;  but  the  sums  involved  were  too  small  to  seriously 
undermine  state  independence,  and  the  opposition  to  them  came  from 
the  states  contributing  the  most  in  federal  taxes  rather  than  from 
advocates  of  states'  rights.  The  character  as  well  as  the  magnitude 
of  these  grants  has  been  greatly  altered  by  depression.  Although 
the  federal  government  has  to  some  extent  attempted  to  stimulate 
state  and  local  governments  to  increase  their  own  contributions  to 
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relief  expenditures,  it  has  in  the  end  been  forced  to  contribute  where 
need  was  greatest,  regardless  of  state  and  local  effort. 

TABLE  1 

Federal  and  State  Graxts-ix-Aid,  1925-1935  ^ 

(million  dollars) 

1923       i9_^o       IQSI       1932       1933        1934  1935 

Federal     159         148         233         269         287  b      1,875  «      2,230  ^ 

State     341         371         426         519         565  6-4  773 

Total   500         519         b59         788         852         2,549         3,003 

^  Federal  aid  figures  from  Annual  Report  of  the  Secretary  of  the  Treas- 
ury. State  aid  figures  for  1925  from  M.  Newcomer,  "  Tendencies  in  State 
and  Local  Finance  and  Their  Relation  to  State  and  Local  Functions," 
Political  Science  Quarterly,  vol.  43,  March,  1928;  1930  and  1931  estimated 
from  data  in  Financial  Statistics  of  States;  1932  to  1935  compiled  from 
state  financial  reports. 

^  Includes  $52,000,000  relief  aid  going  to  local  governments. 

^  Includes  $1,384,000,000  relief  aid  going  to  local  governments. 

^  Includes  $1,577,000,000   relief  aid   going  to  local   governments. 

TABLE  2 

State  Graxts-ix-Aid  » 

Thousands  of  dollars 

Purpose  1925  1932  1933  1934  1935 

Education     254.1  397-4  386. 8  446.3  S21.8 

Highways     63. 1  63.0  51.5  51.2  57.5 

Welfare     3.9  42.1  iio.i  159.8  178.7 

Other     19.5  16.2  16.6  16.5  15. 1 

Total    340.6  518.7  565.0  673.8  773.1 

*  Data  for  separate  classification  not  available. 

Percentage  Distribution 

Education     74.6  76.7  68.5  66.2  67.5 

Highways     1S.5  12.1  9.1  7.6  7.4 

Welfare     1.2  8.1  19.5  23.7  23.1 

Other     5.7  3.1  2.9  2.5  2.0 

Total   loo.o  loo.o  loo.o  loo.o  loo.o 

*  Data  for  1925  from  M.  Newcomer.  "  Tendencies  in  State  and  Local 
Finance  and  Their  Relation  to  State  and  Local  Functions,"  Political  Science 
Quarterly,  vol.  43,  March,  192S  ;  1932  to  1935  compiled  from  state  financial 
reports. 

Shared  taxes  have  a  somewhat  different  history.  Isolated  in- 
stances of  these  can  be  found  in  earlier  years,  but  they  have  become 
an  important  factor  in  local  finances  only  in  the  past  twenty  years. 
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There  is  a  definite  tendency  to  share  new  taxes,  whether  for  political 
or  for  other  reasons.  When  a  tax  is  well  established  there  is  a 
definite  tendency  to  reduce  the  local  share.  However,  the  rising 
tide  of  new  taxes  has  sustained  the  flow  thus  far,  and  the  local  share 
in  these  taxes  was  probably  larger  in  1935  than  in  any  preceding 
year.  Income,  corporation,  motor  vehicle  license,  and  motor  fuel 
taxes  in  turn  contributed  to  the  growth  of  local  income  from  this 
source  in  the  years  preceding  depression ;  and  now  liquor  and 
general  sales  taxes  promise  to  give  the  movement  new  impetus. 
There  is  no  indication,  however,  tliat  these  shared  taxes  will  replace 
grants-in-aid. 

TABLE  3 

Local  Shake  ok  State-Administered  Taxes  " 

Thousands  of  dollars 

1923  193J  1933  1934  1935 

Income     59,832  32,682  27,141  28,868  31,002 

Corporation     37,390  33,859  28,006  24,706  28,304 

Inheritance  and  estate...  3,39°  3,124  2,583  2,588  2,552 

Motor  vehicle    58,246  52,553  61,463  61,885  70,414 

Motor   fuel    28,837  113.407  118,509  110,679  111,254 

Sales     3,552  9,686 

Liquor   2,494  26,443  33.767 

Other     7,509  4,241  4,486  4,998  5.801 

Total    195,204       239,866       244,682       263,719       292,780 

Percentage  Distribution 

Income     30.7  13.6  11. i  10.9  10.6 

Corporation    19.2  14.1  1 1.5  9.4  9.7 

Inheritance   and   estate  ...  1. 7  1.3  i.i  i-O  .9 

Motor   vehicle    29.8  21.9  25.1  23.5  24.0 

Motor  fuel    14.8  47.3  48.4  42.0  38.0 

Sales     —  —  —  1.3  ?,-2, 

Liquor   —  —  i.o  1 0.0  1 1.5 

Other     3.8  1.8  1.8  1.9  2.0 

Total    100.00         100.00         100.00         100.00         100.00 

^  Data  for  1925  from  M.  Newcomer,  "  Tendencies  in  State  and  Local 
Finance  and  Their  Relation  to  State  and  Local  Functions,"  Political  Scit^nce 
Quarterly,  vol.  43,  March,  1928,  with  some  changes  in  classification;  1932 
to  1935  compiled  from  state  financial  reports. 


Thus  far  the  federal  government  has  not  experimented  with  shared 
taxes,  although  they  have  frequently  been  suggested  as  a  solution 
of  the  problem  of  conflicting  federal  and  state  taxes.  A  single 
uniform  tax,  whether  on  personal  income,  corporations,  liquor  or 
motor  fuel,  makes  a  strong  appeal  to  taxpayer  and  tax  administrator 
alike.     It  should  reduce  administrative  costs  and  reduce  evasion. 
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thus  bringing  in  more  revenue  with  less  cost;  and  all  taxpayers 
would  fare  alike.  These  are  important  gains  and  probably  would 
justify  the  limited  use  of  this  device.  If  all  or  even  most  taxes  were 
to  be  administered  by  the  national  government,  however,  serious 
difficulties  would  be  found  with  these  shared  taxes.  If  the  federal 
government  served  merely  as  the  administrative  agent  of  the  states, 
returning  the  taxes  to  the  state  of  origin  (if  this  can  be  ascertained) 
revenues  would  not  bear  any  close  relationship  to  needs.  Wealthy 
states  would  receive  too  much  and  poor  states  would  receive  too 
little.  Moreover,  all  states  would  be  freed  of  responsibility  to  the 
taxpayers  and  this  is  almost  certain  to  lead  to  wasteful  expenditures. 
Finally,  the  administering  authority  has  the  greater  control,  and  in 
years  of  unusual  pressure  it  is  apt  to  protect  its  own  revenues  at 
the  expense  of  the  other  jurisdictions.  Germany,  in  1919,  adopted 
a  system  of  shared  taxes  returned  to  the  state  and  community  of 
origin ;  but  Germany  is  gradually  abandoning  this  for  more  accurate 
measures  of  need.  The  much-publicized  extravagance  of  German 
cities  in  the  middle  nineteen- twenties  is  in  large  part  traceable  to 
the  generous  distributions  of  Reich  taxes  to  the  community  of  origin. 
There  are,  of  course,  other  ways  of  distributing  revenue  than  to 
return  it  where  it  originated;  and  it  is  not  impossible  to  adapt  the 
state  or  local  shares  to  needs.  But  if  needs  are  to  be  considered, 
the  grant  is  a  better  tool.  The  grant  is  also  better  adapted  than 
the  shared  tax  to  the  central  control  which  is  demanded  as  soon  as 
revenue  distributions  in  any  form  become  an  important  factor  in 
government  finances. 

Shared  taxes  amounted  to  less  than  5  per  cent  (4.5)  of  local 
revenues  in  1935,  and  only  a  little  over  half  (57  per  cent)  of  this 
amount  was  distributed  where  collected  or  on  some  base  designed 
to  return  the  money  to  the  community  of  origin.  This  sum  is  too 
small  to  foster  widespread  extravagance.  Isolated  instances  of  such 
extravagance  can  be  found,  however.  In  New  York,  for  instance, 
there  were — in  better  days — towns  whose  share  of  the  corporation 
income  tax  was  so  large  that  they  were  able  to  maintain  a  high 
standard  of  expenditure  with  no  local  tax  at  all,  while  their  less 
fortunate  but  perhaps  equally  deserving  neighbors  were  suffering 
from  high  real  estate  ta.xes.  The  return  of  motor-vehicle  license 
taxes  in  that  state  to  the  county  in  which  they  are  collected  has 
resulted  in  some  counties  receiving  more  than  fifty  times  as  much 
as  others  per  mile  of  highway  supported  from  this  source.  Similar 
conditions  doubtless  obtain  in  other  states  which  distribute  this  tax 
in  the  same  manner.  At  times  these  tax  distributions  become 
absurd.  The  shares  of  some  of  the  New  York  towns  in  the  cor- 
poration amount  to  only  a  few  cents.  This  obviously  does  not  cover 
the  cost  of  the  clerical  work  involved.  And  the  financial  institu- 
tions tax  has  been  so  small  in  recent  vears  that  financial  officials 
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have  been  found  in  fair-sized  cities  who  were  under  the  impression 
that  this  tax  had  been  repealed. 

One  merit  of  the  shared  tax  is  supposed  to  be  that  it  gets  the 
money  back  where  it  ''  belongs  ".  But  this  is  somewhat  illu;50ry. 
Taxable  values  are  not  necessarily  created  in  the  community  where 
they  are  taxed.  The  tax  on  a  corporation  doing  a  nationwide 
business  is  not  wholly  the  result  of  the  activities  of  the  head  office 
where  it  is  paid.  If  the  shared  tax  returns  the  money  neither  to 
the  locality  which  has  a  clear  claim  to  it  nor  to  the  locality  which 
most  needs  it;  and  if,  further,  it  fails  to  stimulate  local  governments 
to  higher  standards  of  performance,  and  at  the  same  time  weakens 
local  responsibility,  it  would  seem  to  have  little  to  recommend  it. 

The  one  real  advantage  which  the  shared  tax  has  over  the  grant 
is  that  local  governments  participate  with  the  state  in  the  fortunes 
of  rising  and  falling  tax  yields.  It  should  be  noted,  also,  that  the 
danger  of  maldistribution  in  returning  tax  money  where  it  is  col- 
lected would  be  less  serious  for  federal  distribution  to  the  states 
than  for  state  distribution  to  local  governments,  owing  to  the  larger 
jurisdiction  of  the  state;  and  if  the  sums  involved  are  not  unduly 
large  the  danger  of  weakened  responsibility  is  not  great.  Further, 
the  shared  tax  does  not  threaten  states'  rights  (obviously,  at  least) 
to  the  same  extent  as  does  the  grant-in-aid. 

The  grant  is  a  more  pliant  tool  than  the  shared  tax.  It  lends 
itself  more  readily  to  improving  or  maintaining  local  standards, 
and  it  can  be  adapted  better  to  local  needs.  This,  particularly,  is 
important.  It  may  well  be  that  the  stimulative  grant  is  a  luxury 
we  cannot  afford  to  develop  much  farther.  But  the  equalizing 
grant  seems  destined  to  play  an  increasingly  important  role  in  our 
finances.  Moderate  grants  apportioned  according  to  some  measure 
of  need  are  not  apt  to  lead  to  extravagance,  although  we  have  still 
to  devise  a  perfect  measure  of  need.  The  per-capita  distribution, 
which  is  so  frequently  adopted,  is  at  best  a  crude  measure,  and  even 
the  elaborate  formula  adopted  for  the  English  block  grant  has  its 
limitations. 

The  dangers  of  the  grant  are  (1)  that  it  will  perpetuate  sub- 
marginal  communities,  and  (2)  that  it  will  weaken  local  responsi- 
bility. Inequalities  in  wealth  are  so  great  that  complete  equalization 
would  demand  almost  complete  state  support  of  some  communities 
with  no  aid  whatever  to  others.  The  poorest  communities  are  apt 
to  be  submarginal.  One  town  has  been  found  in  New  York  State 
which  could  have  been  bought  out  by  the  state  wnth  the  money  the 
state  has  given  it  in  ten  years'  time;  and  there  is  nothing  to  indi- 
cate that  this  community  has  derived  any  enduring  benefit  from 
this  aid.  On  the  contrary,  real  estate  values  declined  even  before 
depression.  This  town  is  unusual  but  not  unif|ue.  Another  town 
may  be  cited  which  receives  approximately  90  per  cent  of  its  income 
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from  the  state.  Practically  every  able-bodied  man  in  the  town  is 
on  the  highway  payroll  and  this  is  apparently  the  only  important 
source  of  cash  income  for  many  of  the  inhabitants.  In  prosperous 
times  they  saved  enough  in  the  summer  months  to  carry  them 
through  the  winter.  With  depression,  however,  a  new  source  of 
income  became  available  —  home  relief ;  and  by  the  simple  device 
of  being  transferred  from  the  highway  payroll  in  summer  to  the 
relief  roll  in  winter  they  obtained  a  cash  income  the  year  round. 
These  people  are  not  living  in  luxury,  and  most  of  them  are  hard- 
working and  self-respecting  citizens.  In  other  surroundings  they 
would  also  be  self-supporting. 

It  has  been  seriously  suggested  that  all  local  government  should 
be  abolished  in  New  York  State  in  communities  with  an  elevation 
of  1,200  feet  or  more.  Certainly  a  grant  system  which  retards  the 
process  of  disbanding  the  submarginal  community  is  open  to  ques- 
tion. Not  all  poor  communities  are  submarginal,  but  if  they  are 
receiving  more  than  half  their  income  from  sources  over  which  they 
have  no  control,  and  for  which  they  have  no  responsibility,  the 
danger  of  extravagance  is  great.  Grants  may  be  accompanied  with 
central  control  to  prevent  this,  but  central  control  destroys  local 
independence. 

The  fact  is,  of  course,  that  centralization  of  tax  administration 
in  a  decentralized  government  is  a  contradiction  for  which  there  can 
be  no  really  satisfactory  solution.  The  economic  forces  which  are 
making  for  centralization  of  the  tax  system  may  in  the  end  centralize 
all  governmental  functions.  Meanwhile  some  compromise  is  called 
for.  Most  of  our  local  governments  are  far  from  bankrupt,  and  a 
judicious  combination  of  local  taxes  and  state  grants  should  pre- 
serve a  generous  sphere  of  responsible  local  self-government  for 
some  time  to  come. 

State  governments  are  far  more  independent  than  local  govern- 
ments, economically  as  well  as  politically,  and  the  danger  of  their 
complete  subordination  to  the  national  government  is  more  remote; 
but  even  if  we  assume  that  federal  relief  aids  are  the  temporary 
emergency  measure  that  they  were  intended  to  be,  there  is  every 
indication  that  other  forms  of  federal  aid  will  increase.  And  with 
this  increased  financial  dependence  will  come,  however  gradually 
(and  whether  we  like  it  or  not),  increased  national  control  of  state 
governments. 

Chairm.\n  Cushtnc:  I  want  to  congratulate  our  program  com- 
mittee for  having  induced  Miss  Newcomer  to  present  this  last 
paper.  It  certainly  was  a  fine  discussion  of  the  report  of  the 
committee  that  we  had  to  start  the  afternoon's  program. 

We  would  like  to  go  into  a  discussion  of  these  papers  at  once, 
but   we   have   to   put   across   here   a   paper   prepared   by   Professor 
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Fairchild  of  Yale.  It  is  on  this  general  subject  that  was  scheduled 
for  this  morning,  but  we  could  not  reach  it.  Doctor  Leland  has 
consented  to  read  the  paper,  and  I  am  not  going  to  stop  to  intro- 
duce him. 

Simeon  E.  Leland  (Illinois)  :  Before  beginning  with  Professor 
Fairchild's  paper,  I  want  to  read  a  sentence  or  two  from  his  letter. 
He  says,  "  I  am  feeling  quite  homesick  today  as  I  think  of  the 
conference  going  on.  I  should  certainly  have  much  preferred  to 
be  there  and  deliver  my  address  in  person." 

THE  IMPACT  OF  FEDERAL  TAXATION'  OX  STATE 
FINANCES 

FRED    ROGERS    FAIRCHILD 
"\'ale  University 

It  will  be  immediately  evident  that  the  subject  assigned  to  me  is 
closely  related  to  the  problem  of  coordination  or  integration  of  fed- 
eral and  state  taxes,  a  topic  which  has  received  considerable  atten- 
tion of  late  and  is  to  be  considered  by  other  speakers  in  the  course 
of  this  conference.  I  will  avoid  duplication  by  addressing  myself, 
not  to  the  question  of  how  federal  and  state  taxes  may  be  so  re- 
vamped as  to  produce  a  harmonious  American  tax  system,  but 
rather  to  the  bearing  of  present  and  future  taxes  of  the  national 
government  upon  the  financial  integrity  and  the  independent  sov- 
ereignty of  the  several  states.  I  shall  further  limit  the  field  of  my 
excursion  to  certain  broad  economic  principles,  avoiding  the  tech- 
nical details  of  tax  systems. 

In  a  catalog  of  the  principal  federal  taxes,  the  income  tax  natur- 
ally stands  first.  We  have  here  a  basic  form  of  taxation,  definitely 
a  part  of  the  permanent  tax  system  of  the  national  government  and 
employed  also  by  something  more  than  half  the  states.  That  the 
federal  income  tax  exercises  a  limiting  effect  upon  the  revenues 
which  the  states  may  obtain  from  this  form  of  taxation  is  not  open 
to  question.  There  is  a  limit  to  the  tax  burden  which  can  be  placed 
upon  incomes.  The  rates  of  the  federal  income  tax  have  been 
pushed  so  close  to  this  limit  that  the  opportunity  of  the  states  to 
increase  their  demands  is  definitely  curtailed.  Federal  rates  have 
apparently  been  determined  without  reference  to  the  needs  of  the 
states.    The  latter  are  left  to  take  what  they  can. 

Is  it  possible  to  challenge  this  situation  ?  Might  not  the  states 
impose  heavy  income  tax  rates,  regardless  of  federal  needs,  and  let 
the  national  government  take  what  it  can  get?  Of  course  the  answer 
is  in  the  negative.  The  national  government  taxes  all  the  people. 
It  can  impose  heavy  rates  without  assuming  responsibility  for  a 
discriminatory  tax  load  upon  the  people  of  any  one  state.     On  the 
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other  hand  that  state  whose  income  tax,  in  conjunction  with  the 
federal  tax,  imposes  a  crushing  burden  must  accept  the  responsi- 
bility therefor  to  its  citizens,  who  are  free  to  remove  to  other  states 
where  the  income  tax  is  more  lenient  or  perhaps  non-existent. 
The  national  government  has  the  whip  hand  here.  Even  were  the 
federal  government  to  make  substantial  reduction  in  its  rates  and 
the  states  to  take  up  the  slack,  the  income  taxes  of  the  states  would 
always  rest  on  an  unstable  foundation,  since  at  any  future  emer- 
gency the  federal  government  could  increase  its  rates  and  enforce 
its  tax  regardless  of  the  consequences  upon  state  income  taxes. 

Of  course  I  am  not  ignoring  the  possibilities  of  a  better  coordi- 
nation of  federal  and  state  income  taxes,  to  the  advantage  of  both 
grades  of  government.  But  there  is  here,  I  think,  nothing  to  alter 
our  general  conclusions  as  to  the  relative  position  of  federal  and 
state  governments.  Most  plans  for  integrating  tax  systems,  if  not 
all  of  them,  would  tend  to  increase  the  dominance  of  the  federal 
government  in  the  income  tax  field,  whatever  administrative  relief 
might  be  afforded  to  the  states. 

I  think  we  are  justified  in  concluding  that  the  states  must  be 
reconciled  to  letting  the  federal  government  have  the  predominant 
position  in  the  field  of  income  taxation  and  the  lion's  share  of  the 
revenue  therefrom.  Those  states  which  choose  to  employ  the  in- 
come tax  must  be  content  with  moderate  rates.  This  situation  is, 
I  think,  in  harmony  with  the  character  of  a  federated  government 
such  as  ours  and  the  nature  of  the  income  tax.  I  believe  it  should 
be  accepted  as  inevitable  and  in  fact  desirable. 

The  death  taxes  present  another  form  of  revenue  shared  by  both 
grades  of  government.  But  comparison  with  the  income  tax  situa- 
tion shows  more  points  of  difference  than  of  similarity.  Death 
taxation  has  from  the  start  been  a  regular  part  of  the  tax  system 
of  the  states,  whereas  the  federal  government  has  until  recently 
treated  this  form  of  taxation  as  a  resource  for  emergencies  only. 
While  the  estate  tax  appears  now  to  have  made  for  itself  a  per- 
manent place  in  the  regular  tax  system  of  the  federal  government, 
the  peculiar  claims  of  the  states  still  have  recognition.  The  device 
of  a  credit  for  state  death  taxes  was  introduced  in  1924.  Two 
years  later  the  federal  estate  tax  was  hanging  in  the  balance.  Its 
continuation  was  a  compromise  gained  in  part  by  increasing  the 
rate  of  the  credit  from  25  per  cent  to  80  per  cent.  This  action 
may  be  taken  as  indicating  that  the  chief  purpose  of  the  federal 
estate  tax  was  to  aid  the  states  in  their  employment  of  death  taxa- 
tion rather  than  to  obtain  revenue  for  the  federal  treasury.  It  is 
true  that  the  increased  rates  imposed  in  1932  and  1934,  not  carrying 
the  credit  privilege,  were  evidence  of  the  desire  for  additional  rev- 
enue as  well  as  the  purpose  to  effect  some  equalization  of  personal 
fortunes. 
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Tliat  the  power  of  the  states  to  increase  their  death  tax  rates  is 
somewhat  restricted  by  the  presence  of  the  national  government  in 
this  field  is  scarcely  to  be  denied.  But  I  incline  to  think  that  this 
restricting  influence  is  not  very  potent.  Recent  increases  in  the 
federal  estate  tax  rates  have  not,  so  far  as  I  am  aware,  caused 
reduction  of  state  rates.  The  states  have  on  the  whole  been  in- 
creasing their  rates.  What  is  more  to  the  point,  they  would  prob- 
ably not  be  able  to  go  very  much  higher,  even  though  the  federal 
government  should  withdraw  from  the  field;  this  is  because  of  the 
peculiar  sensitiveness  of  the  death  taxes  to  inter-state  competition. 

In  fact  the  states  might  have  pretty  tough  sledding  with  their 
death  taxes  were  it  not  for  the  steadying  influence  of  the  federal 
estate  tax  with  its  80  per  cent  credit.  Death  taxation  presents  itself 
as  a  practical  consideration  chiefly  to  wealthy  or  well-to-do  persons 
of  advanced  years,  generally  retired  from  active  business  and  com- 
paratively free  in  their  choice  of  residence.  This  is  in  sharp  con- 
trast, for  example,  with  the  situation  of  the  income  tax  payers,  who 
are  a  larger  group,  of  younger  average  age,  generally  actively 
engaged  in  business  or  profession,  and  correspondingly  less  free  to 
determine  their  state  of  residence  on  grounds  of  tax  liability. 

The  death  taxes  of  the  states  are  thus  peculiarly  vulnerable  to 
attack  by  other  states  which  offer  to  wealthy  citizens  the  lure  of 
low  rates  or  complete  escape.  It  is  well  known  that  before  the 
increase  of  the  federal  credit  to  80  per  cent  in  1926,  the  existence 
of  the  state  inheritance  taxes  was  being  thus  threatened  by  a  small 
group  of  states.  This  situation  was  quickly  corrected  and  the  sta- 
bility of  the  death  taxes  of  all  the  states  assured  by  the  crediting 
device  as  extended  in  1926. 

On  general  principles  it  would  seem  that  the  field  of  death  taxa- 
tion belongs  properly  to  the  states  and  that  the  federal  government 
should  withdraw.  It  is  the  states  that  control  the  transfer  of  prop- 
erty and  administer  the  estates  of  decedents.  The  states  were  first 
in  tliis  field  of  taxation.  Many  of  the  states  have  developed  their 
death  taxes  as  substantial  revenue  producers  and  are  far  more  de- 
pendent on  this  revenue  than  is  the  federal  government.  Exclusive 
possession  of  this  field  by  the  states  (except  in  time  of  national 
emergency)  has  been  repeatedly  recommended  by  these  national  tax 
conferences. 

But  now  we  have  learned  the  lesson  of  the  vulnerability  of  the 
state  death  taxes  to  the  competitive  attacks  of  other  states  and  the 
efficacy  of  the  remedy  of  the  federal  estate  tax  with  the  credit  device. 
Everything  considered,  I  am  inclined  to  think  that  the  logical  solu- 
tion of  this  problem,  requiring  little  sacrifice  on  the  part  of  the 
national  government  and  serving  best  the  interests  of  the  states,  is 
a  return  to  about  the  system  that  prevailed  from  1926  to  1932.  Let 
the  federal  government  give  up  its  recent  levies  outside  the  80  per 
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cent  credit  and  set  up  a  reasonable  estate  tax,  granting  a  credit  for 
state  death  taxes  up  to  80  per  cent  or  thereabouts.  Under  these 
conditions  the  effect  of  the  federal  tax  as  a  limit  upon  the  taxes 
imposed  by  the  states  would  not  be  serious,  and  the  impact  upon 
state  finances  would  otherwise  be  favorable. 

Coming  to  the  broad  field  of  consumption  taxes,  we  recognize 
that  here  the  federal  government  holds  undisputed  prior  claim. 
Except  for  liquor  licenses  generally  and  a  rather  primitive  system 
of  occupational  licenses  prevalent  in  the  south,  the  interest  of  the 
states  in  this  field  is  of  recent  origin.  The  federal  government  on 
the  other  hand  placed  its  chief  reliance  upon  consumption  taxes  from 
the  ver}'  beginning  until  the  World  War.  The  introduction  of  the 
income  tax  and  its  extraordinary  expansion  after  1913  reduced 
greatly  the  relative  importance  of  customs  and  excises  in  the  federal 
tax  system  but  did  nothing  to  weaken  the  national  government's 
prior  claim. 

The  federal  government's  historical  claim  is  of  course  strength- 
ened by  the  restrictions  which  the  United  States  Constitution  places 
upon  the  taxing  powers  of  the  states.  The  customs  tariff  is  out 
entirely,  and  excise  taxes  are  materially  restricted  by  the  prohibi- 
tion of  any  state  tax  that  lays  a  burden  on  inter-state  commerce. 

The  states  are  furthermore  subject  to  the  restrictions  of  certain 
economic  forces  in  conjunction  with  our  federal  form  of  govern- 
ment. As  a  general  rule  the  states  cannot  lay  their  excise  or  sales 
taxes  upon  the  manufacturers,  lest  they  drive  industry  into  neigh- 
boring states ;  their  inability  to  tax  imports  or  inter-state  commerce 
renders  them  powerless  to  protect  their  taxed  domestic  manufac- 
turers against  the  products  of  industries  located  in  other  states. 
The  states  are  pretty  much  forced  to  impose  their  sales  taxes  upon 
retail  sales,  and  even  here  they  must  select  goods  that  cannot  too 
easily  be  purchased  outside  the  state  by  the  consumers. 

The  federal  government,  though  subject  to  none  of  these  economic 
limitations,  has  not  as  3'et  seen  fit  to  press  its  advantage  very  far. 
Shortly  after  the  World  War  there  was  a  well-organized  campaign 
to  displace  the  federal  income  tax  with  a  general  sales  or  turnover 
tax.  This  movement  suffered  the  defeat  which  I  think  it  deserved. 
From  time  to  time  since  then,  under  the  stress  of  fiscal  needs,  there 
have  appeared  in  Congress  proposals  for  a  general  sales  tax  of  one 
sort  or  another.  Though  political  opposition  to  the  general  sales 
tax  has  thus  far  been  decisive,  I  am  of  the  opinion  that  some  form 
of  general  sales  tax  is  destined  to  be  the  next  great  revenue  source 
tapped  by  the  federal  government.  The  income  tax  has  been 
stretched  about  to  the  limit  of  elasticity.  Not  much  regular  revenue 
is  probably  to  be  expected  from  the  estate  tax.  Under  the  present 
spell  of  Mercantilist  notions  it  is  unlikely  that  the  customs  tariff 
will  be  reorganized  as  a  large  and  dependable  source  of  revenue. 


FEDERAL  TAXATION  AND  STATE  FINANCES  287 

The  sales  tax  stands  out  as  available,  both  for  furnishing  additional 
revenue  in  time  of  emergency  and  as  the  next  tax  to  be  called  upon 
whenever  the  national  government  finds  its  existing  tax  system  in- 
sufficient to  meet  its  current  needs. 

In  spite  of  the  very  substantial  recent  development  of  sales  taxes 
by  the  states,  we  cannot  safely  overlook  the  undoubted  supremacy 
of  the  federal  government  in  this  field  and  the  very  definite  limits — 
historical,  legal,  and  economic  —  which  restrict  the  liberty  of  the 
states. 

There  are  those  who  would  release  the  states  from  at  least  one  of 
these  shackles  by  a  constitutional  amendment  permitting  the  states 
to  impose  their  sales  taxes  without  distinction  upon  inter-state  and 
intra-state  sales.  It  is  of  course  not  within  my  assignment  to 
examine  this  proposition  at  length.  As  regards  its  bearing  upon 
the  topic  of  my  essay,  I  would  only  state  that  any  such  measure  is 
fraught  with  great  danger  to  the  well-being  of  the  states  themselves. 
There  can  be  no  doubt  that  one  basic  cause  of  the  economic  pros- 
perity of  the  United  States  of  America  is  our  possession  of  a  vast 
territory  substantially  free  from  artificial  restrictions  upon  trade 
between  its  several  parts  The  framers  of  the  Constitution  wisely 
saw  to  it  that  throughout  the  whole  nation  there  should  be  no  state 
tariffs,  no  state  taxes  burdening  inter-state  trade,  and  equal  rights 
and  privileges  of  the  citizens.  The  blessings  of  freedom  of  trade 
within  the  nation  are  too  great  to  be  lightly  jeopardized,  as  I  think 
they  would  be  by  any  development  of  state  taxes  burdening  inter- 
state commerce. 

The  conclusion  appears  to  be  that  the  domain  of  sales  taxation, 
with  some  few  possible  exceptions — such  as  the  gasoline  tax — be- 
longs naturally  and  inevitably  to  the  nation  in  a  federated  govern- 
ment such  as  ours.  It  would,  I  believe,  be  a  mistake  to  seek  to 
strengthen  the  position  of  the  states  at  the  expense  of  the  federal 
government,  either  by  constitutional  amendment  or  by  a  division 
of  the  objects  of  taxation;  barring  again  certain  special  cases  such 
as  the  tax  on  gasoline,  which  should  properly  be  left  exclusively  to 
the  states.  The  states  should  be  content  to  make  what  use  of  sales 
taxation  they  can,  subject  to  the  superior  jurisdiction  of  the  national 
government.  Even  under  these  limitations  the  states  have  a  very 
substantial  field  of  action,  and  they  seem  to  be  doing  pretty  well 
at  it  now. 

There  remains  one  more  type  of  taxation  to  which  the  present 
analysis  need  be  directed ;  namely,  business  taxes,  including  the 
special  taxes  on  corporations.  The  fact  is  that  the  states  have  not 
yet  made  any  great  progress  toward  working  out  a  consistent  sys- 
tem of  business  taxation.  Most  of  the  taxes  which  might  fall  under 
this  head  are  imposed  only  on  incorporated  businesses.  And  many 
of  our  state  corporation  taxes  are  to  be  rationalized  as  in  lieu  of 
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the  property  tax  rather  than  as  bona  fide  business  taxes.  When  the 
corporation  tax  is  merely  in  lieu  of  the  property  tax,  the  states 
would  seem  to  be  little  hampered  by  federal  taxation.  Such  taxes 
are  subject  to  an  inherent  limitation  measured  by  the  burden  of  the 
property  tax  on  other  classes  of  property.  The  federal  taxation  of 
corporations  can  hardly  be  a  serious  hindrance  within  this  limit. 
The  states  are  not  even  much  restricted  by  the  constitutional  pro- 
hibition of  taxes  burdening  inter-state  commerce;  they  may,  for 
example,  place  taxes  on  gross  earnings. 

When  the  states  seek  to  impose  real  business  taxes  over  and 
above  the  property  tax,  whether  on  all  business  enterprises  or  only 
on  corporations,  the  federal  income  tax  undoubtedly  offers  some 
competition.  I  am  inclined  to  think,  however,  that  there  is  here 
no  great  interference  with  a  sound  business  tax  system  carrying 
moderate  rates.  The  really  serious  handicap  here  comes  from  the 
constitutional  prohibition  of  taxes  burdening  inter-state  commerce. 

I  thing  sound  policy  as  to  the  whole  tax  system  requires  that  the 
federal  government  have  a  free  hand  to  tax  incomes,  both  individual 
and  corporate.  The  states  must  accept  whatever  restrictions  upon 
their  taxation  of  business  are  consequent  upon  a  sound  income  tax 
system  of  the  national  government.  But,  by  the  same  token,  the 
states  ought  not  to  be  hampered  by  federal  tax  measures  which  are 
unsound.  So  far  as  they  are  adversely  affected  by  the  radical 
features  of  the  federal  revenue  acts  of  1935  and  1936 — in  particular 
the  introduction  in  the  corporation  income  tax  of  graduated  rates 
and  punitive  taxes  on  undistributed  earnings  —  the  states  are  en- 
titled to  protest  against  measures  which  are,  I  think,  to  be  con- 
demned also  on  broader  grounds.  A  sound  federal  income  tax,  in 
which  individual  and  corporation  taxes  were  properly  integrated, 
would,  I  believe,  present  no  serious  obstacle  in  the  path  of  any  state 
seeking  to  develop  a  reasonable  business  tax  system,  either  partial 
or  complete. 

Indeed  the  federal  income  tax  might  be  a  positive  aid  to  the 
states  in  their  taxation  of  corporations  as  well  as  individuals.  By 
harmonizing  with  the  federal  law  the  provisions  of  their  statutes, 
and  especially  the  dates  and  details  of  the  reports  which  they  re- 
quire, and  taking  full  advantage  of  their  right  to  examine  the  federal 
returns  of  their  own  corporations,  the  states  have  the  opportunity 
to  reduce  considerably  the  difficulties  and  costs  of  administration, 
while  at  the  same  time  granting  a  welcome  boon  to  their  harassed 
taxpayers.  Further  pursuit  of  this  matter  would  lead  outside  the 
boundaries  of  this  essay. 

The  foregoing  is  a  brief  sketch — perhaps  too  simple  and  elemen- 
tary— of  the  direct  eft'ects  of  federal  taxes  upon  certain  state  taxes. 
This  sketch  is  not  enough  however  to  portray  the  whole  picture  of 
the  impact  of  federal  taxation  upon  state  finances.    There  is  also  a 


FEDERAL  TAXATION  AM)  STATE  FIXAN'CES  289 

general  or  diffused  effect  of  all  federal  taxes  on  all  state  taxes. 
For  example,  the  property  tax  did  not  enter  into  our  previous 
analysis,  being  one  field  of  taxation  into  which  the  federal  govern- 
ment does  not  enter.  But  not  even  the  property  tax  can  escape 
entirely  the  effect  of  federal  taxation.  Heavy  taxes  on  incomes 
reduce  the  funds  from  which  property  owners  pay  property  taxes ; 
they  may  even  reduce  the  value  of  property  and  so  contract  the 
property  tax  base. 

These  indirect  relationships  between  federal  and  state  taxation 
are  not  to  be  ignored.  Their  seriousness  is  a  function  of  the  total 
tax  burden.  Our  present  tax  problems  arise  just  as  much  out  of 
the  magnitude  of  total  tax  exactions  as  out  of  the  technical  features 
of  particular  taxes.  A  generation  ago,  when  the  demands  of  gov- 
ernment were  more  modest,  an  essay  such  as  the  present  would 
hardly  have  been  appropriate.  There  was  virtual  separation  of  tax 
sources.  There  was  practically  no  interference  by  the  federal  gov- 
ernment with  the  taxes  of  the  states,  and  the  latter  had  not  even 
gone  far  enough  to  be  seriously  confronted  with  their  constitutional 
inability  to  impose  taxes  burdening  inter-state  commerce. 

It  is  the  recent  tremendous  growth  of  governmental  expenditures 
that  has  changed  the  whole  order  of  our  tax  problem.  The  rates 
of  existing  taxes — for  example  the  property  tax — have  been  pushed 
dangerously  close  to  the  limit  of  breakdown.  New  taxes — such  as 
the  income  tax  —  have  been  introduced  and  in  their  turn  pushed 
close  to  the  limit  of  elasticity  and  eflricient  administration.  The 
federal  government  has  reached  out  to  seize  taxes  hitherto  regarded 
as  the  special  prerogatives  of  the  states — the  death  taxes,  for  ex- 
ample, and  the  gasoline  tax — and  the  states  have  done  likewise,  as 
in  the  development  of  excise  and  sales  taxes.  Thus  has  come,  not 
only  direct  duplication  and  interference  but  serious  stresses  and 
strains  in  the  whole  tax  structure  consequent  upon  a  load  approach- 
ing the  limit  of  capacity. 

Here  is  an  impact  of  federal  taxation  upon  state  finance  which  is 
general,  hard  to  appraise  in  definite  terms,  but  none  the  less  serious. 
And  it  is  equally  hard  to  arrive  at  a  clear  solution  of  the  problem 
or  to  prescribe  a  simple  remedy.  Some  relief  of  the  stresses  and 
strains  is  undoubtedly  possible  through  a  better  coordination  and 
integration  of  the  whole  tax  system  and  perhaps  some  change  in 
the  allocation  of  governmental  functions  as  between  the  federal 
government  and  the  states.  This  leads  to  a  subject  which  will,  I 
am  sure,  be  competently  discussed  by  other  speakers  at  this  con- 
ference. But  the  fundamental  problem  after  all  will  not  be  solved 
by  readjustments  of  the  tax  system.  For  that  we  must  go  to  the 
basic  condition ;  namely,  the  heavy  demands  of  government  arising 
out  of  the  present  scale  of  public  expenditures. 
19 
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Upon  this  topic  I  will  offer  onl}'  a  few  suggestions.  In  the  first 
place,  I  cherish  no  illusions  as  to  the  probability  of  any  great  re- 
duction of  public  expenditures  in  the  near  future.  The  one  item 
of  interest  and  amortization  of  our  swollen  national  debt  is  enough 
to  dash  such  hopes.  What  we  must  do  is  to  scrutinize  critically  all 
government  activities — federal,  state,  and  local — to  the  end  that  those 
which  do  not  justify  their  cost  may  be  eliminated  or  reduced  and 
that  the  total  cost  of  government  be  kept  as  low  as  may  be.  This 
end  will  be  served  by  all  measures  which  so  improve  our  govern- 
mental organization  as  to  permit  a  closer  responsibility  of  the  law- 
makers and  executive  officers  to  the  taxpayers.  It  will  be  served 
by  all  fiscal  devices  which  encourage  the  people  to  think  simultan- 
eously of  governmental  activities  and  tax  burdens,  recognizing  the 
latter  as  the  consequence  of  the  former. 

I  turn  now  to  a  different  phase  of  my  problem  and  call  your 
attention  to  certain  present-day  tendencies  which  seem  to  me  to  offer 
serious  threat  to  the  financial  integrity,  not  to  say  the  very  exist- 
ence, of  our  sovereign  states. 

First  let  us  consider  those  movements  which  may  be  summed  up 
under  the  general  head  of  "  state  aid."  This  is  of  course  a  large 
and  intricate  subject;  it  has  received  and  is  receiving  the  attention 
of  many  able  tax  students.  I  propose  only  to  call  attention  to 
certain  aspects  which  impinge  upon  the  subject  of  this  essay.  In 
the  first  place,  federal  aid  to  the  states  necessarily  implies  additional 
federal  taxes,  expanding  the  tax  domain  of  the  national  government 
and  possibly  placing  further  restrictions  upon  the  tax  freedom  of 
the  states.  Secondly,  the  revenue  so  received  by  any  state  is  not 
regarded  in  exactly  the  same  light  as  that  money  which  was  ob- 
tained by  taxing  the  people  of  the  state.  There  is  inclination  to 
regard  with  special  complacency  those  state  and  local  expenditures 
which  are  financed  by  federal  aid,  so  tending  to  unwise  and  ex- 
travagant expenditures.  Once  the  state  has  thus  extended  its  ser- 
vices or  relaxed  its  control  of  expenditures,  retrenchment  becomes 
difficult,  and  the  people  of  the  state  may  find  themselves  saddled 
with  additional  tax  burdens  if  ever  the  national  government  sees  fit 
to  withdraw  its  largess.  I  believe  that  some  such  results  are  des- 
tined to  follow  the  present  excursion  of  the  federal  government  into 
relief  expenditures.  It  may  be  a  long  time  before  our  states  and 
municipalities  are  able  to  retrace  the  steps  toward  careless  and 
wasteful  relief  administration  which  were  taken  under  the  soothing 
influence  of  federal  money.  Finally,  let  us  not  forget  that,  however 
generous  the  largess-granting  government  may  at  first  appear,  the 
fact  is  that  ultimately  he  who  furnishes  the  money  claims  authority 
over  its  expenditures.  There  is  the  danger  that  the  states  may  thus 
escape  responsibility  for  and  lose  control  of  certain  governmental 
functions  which  have  thus  far  been  in  their  province.     Such  shift 
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of  functions  may  in  any  particular  instance  be  in  the  line  of  sound 
policy,  or  it  may  not.  But  the  decision  ought  to  rest  upon  the  merits 
of  the  case  and  not  be  left  to  the  accidental  result  of  federal  aid. 

There  is  also,  I  think,  ground  for  alarm  in  connection  with  cer- 
tain aspects  of  the  recent  movement  toward  integration  or  coordi- 
nation of  federal  and  state  taxation.  Consider  first  the  so-called 
crediting  device,  which  has  been  already  so  effectively  employed 
in  the  field  of  death  taxation.  There  are  those  who  would  bring 
order  out  of  the  disordered  relations  between  federal  and  state 
taxation  by  an  extension  of  this  device  to  other  taxes  now  shared 
by  both  grades  of  government.  Let  us  take  as  an  example  the 
income  tax.  The  effect  of  the  crediting  device  would  be  to  enable 
each  state  to  derive  revenue  from  its  own  income  tax  up  to  the 
amount  of  the  federal  credit  without  thereby  imposing  any  burden 
upon  its  citizens  which  they  would  not  have  to  bear  in  the  absence 
of  a  state  income  tax.  The  temptation  to  introduce  the  income  tax 
on  the  part  of  those  states  which  had  not  hitherto  used  it  would  be 
irresistible.  If  the  federal  credit  were  substantial,  it  is  probable 
that  few  if  any  states  would  extend  their  income  taxes  beyond  that 
limit.  We  would  thus  have  accomplished  uniformity  of  state  in- 
come taxation.  But  we  would  have  induced  the  use  of  the  income 
tax  by  some  twenty  states  which  have  thus  far  not  desired  to  impose 
it  upon  their  people.  Many  such  states  would  find  themselves  pos- 
sessed of  income  in  excess  of  their  needs  on  the  basis  of  sound 
economy ;  increased  and  possibly  wasteful  expenditures  would  be 
encouraged.  We  would  have  added  substantially  to  the  total  tax 
burden  of  the  American  people.  We  would  have  committed  that 
arch  financial  crime  of  imposing  taxation  not  based  upon  a  careful 
budget  of  justifiable  expenditures. 

I  realize  that  some  of  you  with  moderately  long  memories  may 
wonder  if  I  am  not  now  placing  myself  in  an  embarrassing  position 
in  view  of  the  fact,  as  a  member  of  the  National  Committee  on 
Inheritance  Taxation  of  1925,  I  was  instrumental  in  establishing 
the  80  per  cent  credit  in  the  federal  estate  tax,  with  its  well-known 
consequences.  My  actual  lack  of  embarrassment  rests  on  two 
grounds.  In  the  first  place  this  committee  did  not  favor  a  per- 
manent federal  estate  tax.  but  recommended  its  continuance,  with 
the  80  per  cent  credit,  for  six  years  only,  assuming  that  in  the 
meantime  the  states  would  have  sufficient  opportunity  to  establish 
their  death  tax  systems  and  that  thereafter  they  could  stand  on  their 
own  feet.  But  my  principal  defense  is  that  the  death  tax  situation 
is  actually  unique  and  not  analogous  to  the  income  tax.  In  1926  all 
the  states  except  three  were  using  some  form  of  death  tax,  and 
most  of  them  at  least  desired  to  continue  and  strengthen  it  as  a  part 
of  their  permanent  tax  systems.  This  program  was  threatened  by 
the  actions  of  only  three  states.    The  income  tax,  on  the  other  hand. 
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is  now  employed  by  only  a  little  over  half  the  states,  and  their  use 
of  this  tax  is  not  seriously  hampered  by  the  fact  that  the  other 
states  choose  not  to  use  it.  In  the  case  of  the  income  tax  the 
crediting  device  would  thus  both  lack  the  justification  which  it  had 
in  the  case  of  death  taxation  and  bring  in  a  train  of  unfortunate 
consequences  which  did  not  threaten  in  the  other  case. 

Even  more  unfavorable  to  the  autonomy  of  the  states,  in  my 
opinion,  are  those  schemes  which  would  give  to  the  federal  govern- 
ment sole  authority  to  collect  certain  taxes  now  used  by  both  grades 
of  government  and  provide  for  distribution  of  some  part  of  the 
revenue  to  the  states.  An  example  is  the  so-called  Graves-Edmonds 
plan,  covering  the  liquor  tax,  the  cigarette  tax,  the  gasoline  tax, 
and  a  general  manufacturers'  excise  tax.  There  are  those  who 
would  apply  this  principle  to  the  income  tax.  Once  more  I  am 
touching  upon  a  large  subject  outside  my  own  topic.  I  would  only 
suggest  that,  even  more  directly  than  the  crediting  device,  these 
plans  would  necessarily  tend  to  levy  taxes  without  relation  to  the 
necessary  expenditures  to  be  met,  to  give  to  some  states  revenue 
which  they  do  not  need,  to  encourage  wasteful  or  extravagant  ex- 
penditures, to  weaken  the  inducements  toward  economy  and  careful 
judgment  in  public  finance,  and  finally  to  undermine  the  fiscal 
independence  of  the  states  while  at  the  same  time  further  strength- 
ening the  over-lordship  of  the  federal  government. 

I  confess  that  I  am  not  convinced  of  all  the  much-vaunted  ad- 
vantages of  uniformity  in  taxation  between  the  states.  That  some 
states  should  use  the  income  tax  and  some  not  seems  to  me  quite 
the  desirable  condition.  That  taxes  should  be  heavier  in  some  states 
than  in  others  appears  to  me  both  natural  and  desirable.  How  else 
can  the  states,  under  their  sovereign  authority,  determine  each  for 
itself  what  scale  of  governmental  functions  is  worth  the  cost  to  its 
own  citizens?  How  else  are  we  to  distinguish  between  those  public 
servants  who  are  honest  and  careful  and  economical  and  those  whose 
characteristics  are  the  opposite?  How  else  are  we  to  maintain  any 
sound  control  at  all  over  the  volume  and  the  character  of  public 
expenditures  ?  I  would  not  deny  to  the  people  of  any  state  the 
right  to  determine  their  own  fiscal  policy.  And  if  as  a  result  the 
people  of  some  states  suffer  grievous  tax  burdens  while  those  of 
neighboring  states  are  less  burdened,  and  if  some  people  move  from 
the  heavily  taxed  to  the  lightly  taxed  state,  what  of  it?  Is  not  this 
one  of  the  necessary  elements  in  the  enforcement  of  sound  finance? 
Let  us  not  forget  that  the  opposite  ideal  of  uniformity  can  be  ob- 
tained only  by  such  curtailment  of  the  financial  independence  of  the 
states  as  may  well  threaten  also  their  political  independence.  Wit- 
ness the  recent  subordination  of  the  constituent  states  of  the  German 
Empire  to  the  status  of  administrative  departments  in  connection 
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with  this  type  of  tax  adjustment.  He  who  controls  the  purse  tends 
eventually  to  control  all. 

Similarly  fraught  with  danger  is  what  appears  to  be  a  common 
attitude  toward  the  property  ta.x.  Academic  judgment,  from  the 
time  when  Seligman  branded  the  general  property  tax  as  the  "  worst 
tax  in  the  world "  down  to  the  present  day,  has  very  generally 
been  hostile  to  the  property  tax.  It  has  long  been  the  conventional 
thing  to  characterize  the  property  tax  in  condemnatory  phrase,  to 
call  it  unsound  in  theory  and  unworkable  in  practice,  to  refer,  as 
though  to  an  axiom,  to  its  breakdown,  and  to  look  forward  to  the 
day,  even  now  dawning,  when  the  property  tax  will  be  displaced 
by  other  more  suitable  taxes. 

To  the  academic  blackguarding  is  added  the  protests  of  the  prop- 
erty tax  payers.  We  have  heard  much  of  the  excessive  burden  of 
the  taxes  on  real  estate.  One  motive  back  of  the  demand  for  a 
better  coordination  of  state  and  federal  taxation  is  the  hope  that 
thereby  taxes  of  other  grades  of  government  and  taxes  other  than 
the  property  tax  may  in  some  measure  at  least  displace  the  local 
taxes  on  real  estate.  All  this  has  added  further  to  the  bad  name 
of  the  property  tax.  And  finally  we  have  been  prone  to  stab  the 
property  tax  in  the  back  by  constantly  enlarging  the  category  of 
tax-exempt  property ;  witness  the  recent  movement  for  homestead 
exemption. 

Now,  I  am  well  aware  of  the  defects  of  the  American  property 
tax,  and  I  profess  to  be  not  without  sympathy'  for  those  who  are 
bearing  the  grievous  tax  burdens  which  swollen  state  and  local 
expenditures  necessitate.  But  let  us  glance  at  the  other  side  of  the 
picture. 

From  colonial  days  to  the  present  the  property  tax  has  been  the 
greatest  of  all  American  taxes.  It  was  for  a  century  almost  the 
sole  resource  of  our  states  and  their  local  subdivisions,  and  it  still 
stands  in  that  relation  to  the  local  governments.  It  still  yields 
more  revenue  than  any  other  tax;  it  is  in  fact  the  source  of  more 
than  half  the  total  tax  revenue  of  all  our  grades  of  government 
combined.  It  has  stood  by  in  all  times,  good  and  bad,  and  has  been 
a  tower  of  strength  during  the  current  depression.  It  is  estimated 
that  local  tax  collections  were  4,819  million  dollars  in  1929  and 
4,210  millions  in  1933,  a  decline -of  less  than  13  per  cent  during 
these  six  years  of  depression.  And  the  property  tax  furnished  more 
than  90  per  cent  of  these  revenues.  Compare  the  federal  income 
tax,  which  during  this  same  period  shrank  from  2,331  million  dol- 
lars to  746  millions,  a  loss  of  68  per  cent.  In  this  period  the  total 
tax  revenues  of  the  federal  government,  in  spite  of  some  new  taxes 
and  increased  rates,  declined  by  nearly  half — from  3,328  millions  to 
1,786  millions — chiefly  on  account  of  the  breakdown  of  the  income 
tax.     One  shudders  to  think  what  would  have  been  the  fate  of  our 
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counties,  towns,  and  cities  if  before  1929  we  had  gone  any  substan- 
tial way  toward  the  shift  from  property  tax  to  income  tax  so  eagerly 
advocated  by  certain  reformers. 

Thanks  to  the  constitutional  rule  requiring  apportionment  of 
direct  federal  taxes  according  to  the  population  of  the  several  states, 
the  property  tax  is  the  one  tax  that  belongs  exclusively  to  the  states. 
In  every  other  field  of  taxation  the  federal  government  either  has 
exclusive  rights  or  shares  jurisdiction  with  the  states,  and  in  this 
case  joint  jurisdiction  means  in  effect  the  whip  hand  whenever  the 
federal  government  cares  to  use  it.  No  government  can  maintain 
its  independence  without  undisputed  control  of  an  adequate  revenue 
system.  That  lesson  was  learned  by  the  American  people,  when 
the  shoe  was  on  the  other  foot,  during  the  Revolution  and  under 
the  Articles  of  Confederation.  It  has  been  taught  often  enough  in 
the  history  of  other  nations.  In  the  last  analysis  the  property  tax 
appears  as  the  ultimate  bulwark  of  the  sovereignty  of  the  American 
states.  Should  the  states  ever  lose  their  exclusive  right  to  this  tax, 
or  should  the  property  tax  ever  really  break  down,  then  would  the 
states  lose  their  financial  independence  and  eventually  sink  to  the 
status  of  mere  administrative  departments. 

The  chief  conclusions  to  be  drawn  from  this  somewhat  rambling 
essay  are  these.  Present  circumstances  have  conspired  to  place  the 
traditional  position  of  the  American  states  under  attack.  There  is 
the  frontal  attack  of  the  protagonists  of  the  all-powerful  central 
government,  voicing  the  philosophy  of  centralization.  But  more 
dangerous  is  the  flank  attack  directed  against  the  vulnerable  citadel 
of  finance.  Analysis  of  the  impact  of  federal  taxes  upon  state 
finance  indicates  that,  as  regards  most  forms  of  taxation,  dominance 
must  be  granted  to  the  federal  government  and  the  states  must  be 
content  with  what  they  can  get.  This  raises  some  nice  problems, 
but  at  no  point,  I  think,  does  this  situation  present  any  real  threat 
to  the  integrity  of  state  finance.  Let  the  national  government  frame 
its  own  tax  system  with  reasonable  regard  to  sound  principles  and 
to  the  interests  of  the  states,  and  the  states  can  do  fairly  well.  The 
states  do  not  need  to  demand  any  radical  adjustments  in  the  tax 
relations  between  themselves  and  the  national  government. 

The  real  danger  lies,  I  think,  in  the  possibility  of  unwise  action 
by  the  states  themselves.  They  may  be  tempted  by  the  allurements 
of  federal  aid  in  paying  the  cost  of  state  functions,  or  of  federal 
taxes  whose  proceeds  are  given  to  the  states  —  money  which  the 
local  politicians  may  spend  without  the  unpleasant  duty  of  exacting 
taxes  from  their  people.  They  may  be  won  over  by  the  seductions 
of  the  federal  crediting  device,  which  seems  to  permit  the  raising 
of  revenue  without  cost  to  the  people  of  the  state.  Promise  of  relief 
from  the  heavy  burdens  of  the  property  tax  may  induce  acquiescence 
in  the  emasculation  of  this  tax  or  its  replacement  by  other  forms 
of  taxation. 
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If  the  states  are  to  maintain  tlieir  sovereign  position  they  must 
above  all  preserve  their  fiscal  independence.  To  this  end  they  must 
themselves  bear  the  burden  of  the  cost  of  performing  their  allotted 
function,  and  they  must  preserve  against  every  attack  and  strengthen 
by  wise  amendment  and  more  efficient  administration  their  one 
powerful  and  exclusive  source  of  revenue,  the  property  tax. 

Chairman  Gushing:  I  think,  in  advising  Professor  Fairchild 
of  the  presentation  of  his  paper,  that  if  it  had  not  been  for  Senator 
Edmonds'  motion  here,  the  paper  would  have  been  cut  off  before 
he  got  in  this  blow  against  the  Edmonds-Graves  plan. 

Franklin  S.  Edmonds  (Pennsylvania)  :  It  is  well  I  made  the 
motion.  I  rather  thought  it  was  there.  The  only  difference  be- 
tween Doctor  Fairchild  and  myself  is  that  he  is  where  I  was  four 
or  five  years  ago,  and  Mr.  Long  is  where  I  was  eight  months  ago, 
but  we  will  all  be  together  some  time. 

Sfxretary  Query  :  I  want  to  announce  that  at  the  dinner  session 
we  shall  have  two  very  important  papers.  Of  course,  the  dinner 
will  be  served  first,  and  those  delegates  who  do  not  attend  the 
banquet  will  be  admitted  to  this  room  before  the  two  papers  are 
read.  I  want  it  distinctly  understood  that  those  who  cannot,  for 
any  reason,  attend  the  banquet  may  come  here  a  few  minutes  after 
eight  o'clock ;  seats  will  be  provided.  The  banquet  is  to  be  in- 
formal.    I  want  that  understood  also. 

There  will  be  a  meeting  of  the  association  of  states  on  bank 
taxation  immediately  at  the  close  of  this  meeting  in  Parlor  "  B  ". 
That  is  just  outside  this  room.  All  members  are  urgently  requested 
to  attend  this  meeting. 

Delecate  :  May  I  follow  that  up  a  bit  by  urging  everyone  to 
attend  that  meeting.  Come  in  for  a  short  time  and  let  us  make  such 
plans  as  we  can  with  reference  to  it.     It  won't  take  very  long. 

Chairman  Gushing:  We  are  going  to  go  ahead  with  the  dis- 
cussion of  the  subjects  before  us  here.  Those  who  wish  to  with- 
draw for  the  bank  meeting  are  welcome  to  do  so.  Two  men  have 
been  assigned  to  open  the  discussion  of  this  very  interesting  subject 
that  we  have  had  before  us  this  afternoon.  One  of  the  gentlemen, 
Mr.  Baar,  a  member  of  the  Chicago  Bar,  has  advised  us  by  telegram 
that  he  could  not  be  here,  but  we  are  fortunate  in  having  Robert 
M.  Paige  with  us.  He  is  with  the  Governmental  Research  Asso- 
ciation, headquartered  there  at  Chicago. 

Robert  M.  Paige  (Illinois)  :  This  subject  presents  a  great  many 
complicated  questions,  both  theoretical  and  practical,  and  I  am  sure 
that  the  very  few  observations  I  have  will  throw  little  light  on  it 
to  any  of  the  gentlemen  here.     I  do  have  just  a  few  observations. 
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In  the  first  place,  it  seems  to  me,  from  a  theoretical  standpoint, 
government  functions  should  be  performed  by  that  government  unit 
which  is  best  fitted  to  perform  any  particular  given  function.  That 
is  referred  to  sometimes  as  the  principle  of  optimum  size.  Of  course, 
there  are  other  factors  besides  size  in  there,  and  I  think  that  is 
type.  I  think  we  should  recognize  that  the  collection  of  different 
taxes  is  in  eft'ect  the  performance  of  different  functions,  that  is  to 
say,  some  taxes  can  best  be  collected  by  one  unit,  and  some  taxes 
best  be  collected  by  another.  Now,  I  think  that  it  is  rather  unlikely 
that  we  could  say  as  a  general  rule  that  the  unit  which  is  of  opti- 
mum size  for  the  collection  of  the  tax  is  also  the  unit  of  optimum 
size  for  the  spending  of  the  proceeds  of  the  particular  tax.  I  think 
we  ought  to  start  on  the  premise  that  grants  in  aid  and  share  taxes 
are  not  just  makeshifts.  They  are  not  just  something  that  can  be 
justified  and  should  be  justified  simply  on  the  grounds  of  expediency 
because  we  cannot  do  anything  else  about  local  home  rule,  but  I 
think  they  should  be  accepted  as  a  permanent  part  of  our  tax  sys- 
tem, and  just  because  a  tax  can  best  be  collected  by  a  central  gov- 
ernment, federal  or  state,  it  does  not  follow  that  it  is  desirable  for 
that  government  to  spend  the  proceeds  in  performance  of  govern- 
mental functions.  Now,  I  am  inclined  to  believe  that  it  would  be 
sound  as  a  general  principle,  to  have  taxes  which  are  based  on  the 
principle  of  the  ability  to  pay,  collected  by  a  central  government. 
I  think,  for  the  most  part,  taxes  that  are  collected  by  local  govern- 
ments should  be  justified  to  some  greater  extent  by  the  principle 
of  benefits  received.  I  think  it  also  happens  to  be  the  case  that 
the  central  governments  are  best  qualified  to  administer  taxes  based 
on  the  ability  principle.  Doctor  Blough,  in  the  complete  paper 
which  he  handed  to  me  today  about  an  hour  before  lunch,  had 
several  rather  interesting  observations  which  I  noted  he  eliminated 
from  his  prepared  address.  Among  other  things,  he  outlined  vari- 
ous needed  spheres  or  fields  for  research  in  this  question  of  the 
sharing  of  taxes  and  grants  in  aid.  I  certainly  think,  as  Doctor 
Blough  pointed  out  in  that  paper,  that  we  need  more  research  to 
find  out  concretely  just  what  governmental  functions  are  of  most 
general  interest,  what  governmental  functions  are  of  most  genuine 
national  concern.  To  give  you  an  example  of  the  type  of  thing 
that  has  been  running  through  my  mind,  it  occurs  to  me  that  we 
might  say  as  a  general  thing  that  education  is  of  national  interest. 
I  would  like  to  have  the  matter  gone  into  to  see  whether  we  should 
not  say  that  there  is  a  national  interest  in  education  up  to  a  certain 
level ;  there  is  a  national  interest  in  education  in  certain  subjects. 
It  seems  to  me  that  the  thing  might  be  broken  down  into  much 
finer  points.  I  don't  think  the  question  is  solved  when  you  say 
the  country  is  naturally  interested  in  having  educated  citizens.  T 
think  we  need  to  go  into  this  problem   of  what   is  the  degree  of 
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national  interest  in  the  particular  function.  Then,  I  believe  that 
the  adoption  of  the  principle  of  financing  out  of  centrally  collected 
funds  for  functions  which  are  of  the  broadest  interest,  is  gaining 
favor  in  educational  circles,  and  that  it  will  make  the  problem  of 
determining  the  relative  ability  of  local  governments  rather  less 
important  than  I  believe  Doctor  Blough  implied  in  his  paper.  I 
think,  however,  that  the  question  of  determining  relative  needs  for 
the  various  governmental  functions  can  be  approached  in  much 
more  of  an  objective  way;  and  I  believe  that  a  great  deal  of  re- 
search is  needed  in  that  plan.  I  am  thinking  not  only  of  the  func- 
tion of  education  but  other  functions  that  perhaps  lend  themselves 
to  centrally  administered  taxes. 

I  think  it  is  very  important  that  we  give  a  great  deal  of  attention 
to  the  subject  of  developing  techniques  of  administrative  control, 
which,  as  Doctor  Blough  put  it,  will  insure  efficiency  and  adherence 
to  standards  without  destroying  local  interest  and  local  govern- 
ernment.  That  may  seem  impossible  to  those  who  hold  that  any 
money  which  comes  from  Wasliington  will  be  immediately  dissi- 
pated by  local  officers  who  have  no  responsibility  for  raising  it 
locally.  I  am  inclined  to  believe  that  this  is  too  simple  an  expla- 
nation of  what  will  follow  from  a  centrally  administered  local  tax. 
I  do  believe  it  is  possible  to  develop  minimum  standards  of  per- 
formance and  various  devices  for  administrative  supervision  which 
will  preserve  a  large  measure  of  local  autonomy  and  will  also 
prevent  useless  expenditure  and  extravagance.  I  think  that  it  is 
worth  emphasizing  that  we  are  citizens  both  of  the  nation  and  state. 
I  think  partnership  arrangements  can  be  worked  out ;  and  I  think 
in  the  county  agricultural  agent  we  have  one  rather  interesting 
example  of  such  a  partnership,  which  has  now  been  operating  for 
a  number  of  years,  and,  according  to  competent  observers,  with  a 
good  deal  of  success. 

Chairman  Gushing:  Discussion  is  in  order.  Our  best  meet- 
ings are  generally  those  where  we  have  men  who  speak  from  the 
floor  and  present  their  ideas  in  a  short  space  of  time. 

Von  T.  Ellsworth  (California)  :  It  seems  to  me  that  we  might 
agree  that  he  who  furnishes  the  money  claims  the  authority,  and 
then  there  is  the  other  thought  that  the  government  administering 
should  finance  it.  It  seems  to  me  the  thought  expressed  by  Pro- 
fessor Blough  regarding  equalization  must  be  emphasized  and  must 
be  studied.  I  think  particularly  that  applies  to  our  relief  problem 
at  the  present  time.  It  so  happens  that  apparently  nature  is  not 
endowing  the  various  states  with  need  and  taxable  wealth  in  like 
proportions.  Apparently  some  of  the  states  are  attracting  all  of  the 
indigents  and  aged,  etc.,  and  they  seem  to  lack  ability  to  attract 
taxpaying  ability.     It  seems  to  me  that  is  particularly  characteristic 
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of  the  state  from  which  I  come.  I  do  not  mean  to  be  pulling  any 
of  the  shingles  off  our  house  out  there  at  all,  but  at  least  we  do 
have  a  very  involved  relief  problem.  It  seems  to  me  that  that 
thought  of  equalization  probably  developed  from  the  philosophy  of 
he  who  gets  must  spend,  and  that  probably,  as  a  part  of  that,  the 
solution  of  that  problem  lies  in  the  development  of  local  adminis- 
tration coupled  with  state  or  national  finance.  I  thought  of  that  as 
the  papers  were  delivered,  and  I  will  surely  appreciate  any  comment 
that  might  be  made  on  it. 

Chairman  Gushing:  The  audience  has  been  very  patient  with 
a  long  and  heavy  program  of  papers.  If  there  is  nothing  further, 
I  will  declare  the  session  adjourned. 

(Adjournment.) 


NINTH  SESSION 

Wednesday,  September  30,  1936 — 7:00  P.  IM. — 
Banquet  Session 

Chairman  Zoercher:  Before  we  begin  our  regular  program 
tonight,  I  would  like  for  our  friend  from  Quebec,  Canada,  who  has 
been  so  faithful  in  attending  our  conferences  for  years,  and  who  is 
an  honorary  member  of  the  executive  committee  of  the  National 
Tax  Association,  to  say  a  few  words.  The  other  day  when  he 
responded  to  addresses  of  welcome,  he  cut  his  talk  a  little  short. 
I  told  him  I  would  give  him  ten  or  fifteen  minutes  this  evening  if 
he  wanted  to  conclude  his  remarks.  Mr.  McMahon,  have  you  any 
message  for  us  this  evening? 

L.  I.  McMahon  :  Mr.  Zoercher,  Ladies  and  Gentlemen,  I  don't 
know  that  I  would  have  put  it  exactly  as  our  chairman  has  put  it 
tonight,  but  I  was  criticized  the  other  day  for  being  so  short.  That 
has  no  reference  to  my  physique,  I  assure  you.  That  will  always 
remain,  possibly  shrink  some  in  the  future.  To  me,  as  to  most  of 
those  I  know,  Mr.  Zoercher's  simplest  wish  is  to  any  of  us  a  com- 
mand. That  was  before  I,  and  possibly  some  of  the  others,  knew 
that  he  stole  the  lock  from  the  chicken-coop  door.  There  are  some 
who  have  intimated  to  me  that  I  should  repeat  the  story  that  I 
told  at  Oklahoma  City,  regarding  my  office.  It  was  in  the  negative 
on  that  occasion ;  but  having  assumed  the  task  and  completed  it 
with  satisfaction  to  Mr.  Zoercher  and  others,  if  not  entirely  to 
myself,  it  is  more  apropos  tonight.  It  has  reference  to  two  Irish- 
men ;  one  had  been  in  New  York  for  some  years,  and  the  other 
had  just  arrived.  They  met  on  the  street.  Naturally  the  new 
arrival  was  asked  if  he  knew  what  was  going  on  in  Ireland.  After 
they  had  exchanged  their  greetings  and  remarks,  the  New  York 
Irishman  invited  the  other  fellow  up  to  see  him.  "  Oh,  faith,  and 
I  would  love  to  go  and  see  you,  but  I  don't  know  where  you  live," 
answered  the  newcomer.  "  Ah,"  said  the  other  man,  "  I  live  out 
on  79th  Street.  You  can  take  the  subway  or  the  elevated  and  get 
off  at  the  station  at  79th.  and  '  ferninst '  you,  on  the  corner  there 
is  an  apartment  house.  That  is  what  we  call  them  over  here,  with 
hundreds  and  hundreds  of  rooms  in  them  where  people  live;  and 
you  will  have  no  trouble  at  all.  You  come  on  the  elevated  and  get 
ofif  at  79th  Street,  and  right  '  ferninst '  you  is  where  I  live.  You 
will  find  the  door  on  the  corner,  and  you  will  walk  in,  and  you 
will  see  there  an  indicator  and  see  the  names  of  the  people  who 
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reside  in  the  apartment.  Opposite  the  names  you  will  see  the  floor 
on  which  they  live;  and  you  will  see  a  little  button,  and  you  press 
the  button  with  your  elbow.  You  walk  over  and  you  will  find  in 
the  corner  an  elevator,  and  it  takes  you  right  up  to  the  floor,  the 
button  of  which  you  pressed,  and  you  will  find  another  indicator, 
that  indicates  the  number  of  the  apartment  in  which  the  people  on 
that  floor  live  and,"  he  says,  "  if  you  will  run  your  eye  down  the 
list  alphabetically  you  will  come  to  my  name.  Then  you  will  see 
another  button,  but  this  time  be  sure  to  press  the  button  with  your 
left  elbow."  "  Glory  be  to  God,"  the  new  arrival  said,  "  What  do 
you  mean  ?  I  come  in  one  door  and  I  press  a  button  with  my  right 
elbow,  and  then  I  take  the  elevator  and  go  onto  the  floor  and  then 
press  another  button  with  my  left  elbow.  Why  can't  I  press  it 
with  my  finger,  like  any  sensible  man?"  "Gracious  goodness,  you 
are  not  coming  up  to  see  me  empty-handed,  are  you?" 

President  Zoercher  wrote  me  some  time  ago  saying  that  the 
governor  of  Indiana  had  written  to  the  governor  general  of  Canada, 
urging  that  he  should  have  the  various  provinces  of  Canada,  and 
likewise  the  federal  government,  represented  at  this  conference. 
The  time  was  exceptionally  short.  The  circumstances  were  not  all 
that  were  favorable,  because  we  are  still  going  through,  in  various 
of  our  provinces,  what  you  are  going  through  now.  I  noticed  by 
the  papers  here  that  politics  have  all  the  cards  in  little  and  big 
casino.  It  was  not  possible  to  have  all  the  appointments  made,  but 
I  did  get  some  nice  letters,  and  encouraging  ones,  and  met  with 
more  success  than  I  anticipated.  Mr.  Zoercher  asked  me  if  I  would 
not  read  some  parts  of  the  various  letters  I  have  with  me. 

The  letter  of  our  president,  Mr.  Zoercher,  was  dated  August 
2nth,  and  this  is  what  he  said  in  closing :  "  When  I  consider  the 
great  number  of  citizens  of  the  states  that  spend  a  summer  vacation 
in  Canada,  I  think  that  a  closer  association  will  help  to  increase 
the  friendly  feeling  now  existing  between  the  two  countries.  There 
is  no  reason  why,  besides  yourself,  delegates  from  Quebec,  Saskat- 
chewan. Ontario,  Manitoba,  British  Columbia,  New  Brunswick,  and 
any  other  provinces  that  I  may  have  omitted  in  your  Dominion, 
ought  not  attend  this  conference.  Please  give  this  your  kind  atten- 
tion." I  was  asked  to  write  to  our  governor.  Our  governors  are 
called  premiers,  in  each  of  the  provinces.  I  wrote  to  the  nine 
premiers  of  the  Dominion  of  Canada.  I  likewise  wrote  to  the  fed- 
eral parliament,  through  the  secretary  of  state,  and  I  have  here  the 
letter  from  the  secretary  of  state,  a  portion  of  which  I  shall  read. 
"  I  am  also  sending  a  copy  of  your  letter,  and  its  enclosure,  to  the 
department  of  the  government  of  Canada,  which  is  particularly  in- 
terested in  taxation  (|uestions,  in  order  that  it  may  give  considera- 
tion to  the  question  of  their  representation  at  the  conference,  which 
will  be  held  at  Indianapolis."    That  is  from  the  secretary  of  state. 
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I  have  a  letter  now  from  Regina,  in  the  Province  of  Saskat- 
chewan. ■'  Dear  Mr.  McMahon :  I  beg  to  acknowledge  your  letter 
of  the  first  and  wish  to  thank  you  for  the  invitation,"  etc.  "  In 
view  of  the  very  difficult  situation  existing  in  the  province  at  the 
present  time,  and  the  seriousness  of  our  relief  problem,  I  am  afraid 
that  it  will  not  be  possible  for  any  member  of  the  government  to 
attend  this  conference.  I  would,  however,  like  to  assure  you  again 
that  I  appreciate  your  courtesy  in  this  matter.  I  may  advise  you 
that  Saskatchewan  has  recently  appointed  a  tax  inquiry  commission, 
headed  by  Air.  Jacoby,  of  the  Illinois  tax  commission,  to  make  a 
thorough  study  and  report  on  the  incidence  of  provincial,  municipal 
and  school  taxation  in  this  province.     We  wish  you  every  success." 

Here  is  one  from  W.  C.  Clark,  deputy  minister  of  finance  for  the 
federal  parliament :  "  Dear  Mr.  McMahon,  I  have  received  a  copy 
of  your  letter  of  September  1st,  addressed  to  the  secretary  of  state, 
suggesting  that  we  should  send  a  representative  to  the  national  tax 
conference  at  Indianapolis  on  September  28th-October  1st.  I  am 
glad  to  inform  you  that  we  expect  to  send  from  this  department 
Doctor  A.  K.  Eaton,  taxation  investigator,  to  attend  the  conference 
as  an  observer." 

I  have  another  one  here  fiom  the  prime  minister  of  British  Co- 
lumbia. "  I  wish  to  thank  you  for  your  letter  of  September  1st," 
and  so  on.  "  I  regret  that  it  will  not  be  possible  for  British  Co- 
lumbia to  be  represented,  but  trust  that  the  conference  will  meet 
with  every  success." 

The  secretary  to  the  prime  minister  of  Ontario  says,  "  Mr.  Hep- 
burn has  asked  me  to  point  out  that  this  government  has  discon- 
tinued for  the  time  being  the  practice  of  sending  delegates  to 
conferences  of  this  nature." 

This  is  from  Charlottetown,  Prince  Edward  Island :  "  In  reply 
to  your  letter  of  September  1st,  I  regret  that  it  will  not  be  possible 
for  this  province  to  send  a  representative  at  this  time  to  the  national 
tax  conference  at  Indianapolis  on  September  28th.  Thanking  you 
and  the  association,  I  remain — " 

Today — I  left  home  over  a  week  ago,  and  it  followed  me — I  re- 
ceived a  copy  of  a  letter  from  the  commissioner  of  income  tax  for 
the  Dominion  of  Canada,  reading:  "A  copy  of  your  letter  of  the 
first  instant,  addressed  to  Honorable  Fernand  Rinfret  has  been  for- 
warded to  me.  I  regret  that  circumstances  will  not  permit  me  to 
attend  the  national  tax  conference  this  year,  but  I  should  like  notice 
next  year,  as  it  is  my  wish  to  attend,  if  circumstances  will  then 
permit.  On  your  return  you  will  no  doubt  have  a  copy  of  the 
papers  that  were  read,  and  I  should  like  to  have  the  opportunity  of 
perusing  any  paper  on  income  tax  if  it  could  be  readily  secured. 
Thanks  for  the  notice  and  invitation." 
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Mr.  Eaton  has  been  with  us  here  from  the  beginning-  until  this 
evening,  when  he  got  an  imperative  command  home.  He  had  to 
rush  out  of  the  room  at  the  end  of  the  session  to  get  the  4 :  55 
train  for  Ottawa.  But,  he  wishes  me  to  express  his  regrets  at  not 
being  able  to  stay  and  enjoy  your  further  hospitality.  He  has  left 
certain  things  which  I  think  will  help  toward  permanency  in  the 
relationship  that  should  exist  and  will  no  doubt  exist  between  the 
two  countries.  Contacts  by  Doctor  Leland  and  others  have  been 
made  with  this  representative  of  the  federal  government,  who  repre- 
sents the  entire  dominion  on  these  matters.  I  understand  a  move- 
ment is  under  way,  sir,  where  all  tax  administrators  of  this  country, 
and  ours  too,  will  be  brought  together  for  the  mutual  benefit  of  both 
countries  and  for  the  public  at  large.  Now,  I  think  that  is  a  great 
achievement.  It  ma}"^  not  appear  so  much  at  the  moment,  and  our 
representation  was  not  as  large  as  I  would  have  liked  it.  but  never- 
theless we  have  made  progress,  and  that  progress  is  due  to  the 
initiative  of  our  good  friend,  Mr.  Zoercher. 

I  did  recall  the  other  day  that  for  over  a  century  and  a  quarter 
no  individual  has  crossed  from  either  side  of  that  imaginary  line, 
of  3900  miles  that  separate  us,  except  with  the  feeling  of  friendli- 
ness and  good  will ;  and,  ladies  and  gentlemen,  that  is  the  most 
necessary  thing  in  our  existence  at  the  present  time.  When  you 
see  what  is  going  on  throughout  the  world,  do  you  realize  that 
right  between  you  and  me.  as  representatives  of  these  two  coun- 
tries, that  there  has  existed  nothing  but  a  friendship  for  a  century 
and  a  .quarter  without  armament  on  either  side  of  the  line,  nothing 
but  complete  understanding  and  good  will.  That  is  an  example  to 
be  found  nowhere  else  in  history,  an  example  at  no  time  to  be 
appreciated  as  it  is  at  this  present  moment.  The  world  is  too 
askew;  the  world  is  entirely  out  of  joint.  This  depression  is  a 
man-made  depression,  and  it  exists  because  we  have  all  throughout 
the  world  got  away  from  religion.  \\  hy,  God  himself  is  not  only 
ignored,  but  in  large  part  even  denied,  even  in  my  country  and 
in  yours. 

If  a  man  is  going  to  make  himself  the  only  authorit\'  to  which 
he  should  submit,  why  should  he  suliniit  to  righteousness  in  any 
way  ?  Why  shouldn't  he  do  as  he  pleases  ?  Why  should  he  not 
satisfy  his  own  wishes  and  whims  and  will,  in  any  way  whatsoever, 
if  he  has  no  other  responsibility  than  to  himself?  Ladies  and 
gentlemen,  the  world  will  never  be  remedied  permanently  until  we 
set  ourselves  right  with  our  God.  Right  ourselves  wi<^h  our  God 
and  we  will  right  ourselves  with  our  fellow  man.  Because  God 
has  been  excluded  in  the  world,  the  world  is  what  it  is  today.  We 
can  talk  taxes  and  we  can  talk  anything  we  like,  until  we  are  black 
in  the  face,  but  I  say  without  fear  of  contradiction  that  the  matter 
is  but  personal ;  in  fact  when  and  if  we  each  sweep  clean  before  our 
door,  the  village  will  be  clean. 
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Chairman  Zoercher:  If  they  had  this  kind  of  message  over  in 
Europe,  they  would  not  have  the  feeling  tliere  that  they  have  today. 
Thank  you,  Mr.  McMahon. 

The  first  regular  speaker  on  the  program  tonight  is  chairman  of 
the  New  York  State  Commission  for  the  revision  of  the  tax  laws. 
Senator  Mastick. 

Seaburv  C.  Mastick:  Mr.  President,  Ladies  and  Gentlemen, 
perhaps  I  should  explain  at  the  outset  how  it  is  that  the  commis- 
sion for  the  revision  of  tax  laws  has  to  do  with  the  framework  of 
government.  We  found  in  our  studies  about  six  years  ago  that  we 
ran  quickly  into  the  question  of  expenditures,  and  when  we  got  into 
the  question  of  expenditures  we  found  that  there  should  be  necessary 
changes  in  local  government  in  order  to  coordinate  properly  the 
expenditures  with  the  revenue  systems.  Our  powers  were  then 
enlarged  by  the  legislature  and  we  were  given  the  task  not  only  to 
revise  the  tax  laws,  but  also  to  revise  the  government  of  the  state 
in  all  of  its  local  implications.  That  of  course  was  rather  a  large 
task,  and  we  have  been  devoting  some  several  years  now  to  that 
sort  of  thing. 

This  topic  tonight  was  not  mine.  It  was  given  to  me  by  the 
program  committee,  and  it  is  interesting  of  course  to  know  what 
the  obstacles  are  to  all  of  these  suggested  changes  that  we  have 
made,  and  T  have  prepared  this  paper  in  that  frame  of  mind. 

OBSTACLES  ENXOUNTERED  IN  IMPROVING  THE 
GOVERNMENTAL  FRAMEWORK 

SEABURV    C.    MASTICK,   CHAIRMAN 
New  York  State  Commission   for  revision  of  tax  laws 

It  is  an  aphorism  in  politics,  as  in  physics,  that  motion  once 
started  in  any  direction  tends  to  continue  in  that  direction.  This 
is  well  illustrated  by  the  history  of  local  government  in  the  state  of 
New  York. 

There  have  been,  since  earliest  colonial  times,  but  two  funda- 
mental changes  in  local  government  in  the  state  of  New  York,  the 
first,  when  the  seventeen  towns  mentioned  in  1664  in  the  Duke  of 
York's  laws,  with  other  territory,  were  incorporated  into  the  ten 
original  counties  on  November  1,  1683,  and  the  other,  when  the 
constitutional  amendment  providing  for  county  home  rule  was 
adopted  in  the  election  of  November  5,  1935.  During  this  period 
of  two  hundred  and  fifty-two  years,  the  number  of  towns  has  grown 
from  seventeen  to  nine  htmdred  and  thirty-five,  and  the  number  of 
counties  from  ten  to  sixty-two,  the  population  has  grown  from 
10,000  to  nearly  thirteen  millions,  and  the  wealth  has  grown  from 
beaver  skins  and  Indian  corn  to  figures  which  would  make  the  fab- 
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ulous  riches  of  Sinbad  the  sailor  look  like  the  window  of  a  five 
and  ten  cent  store.  And  yet  during  this  whole  period  of  a  quarter 
of  a  millennium,  the  fundamental  structure  has  remained  the  same, 
in  spite  of  the  increase  in  numbers  of  governmental  units,  increase 
in  population  and  wealth,  and  the  requirements  of  a  complex  civi- 
lization. 

While  this  fundamental  structure  of  both  town  and  county  gov- 
ernment may  still  meet  the  requirements  of  those  units  of  small 
population  and  simple  requirements,  it  no  longer  fits  the  require- 
ments of  those  units  where  the  population  has  changed  from  rural 
to  industrial,  with  the  consequent  increase  in  expense  and  compli- 
cated mode  of  living. 

Let  us  see  into  what  a  maze  of  complexities  this  change  of  con- 
dition has  led  us,  and  this  is  but  typical  of  other  states  as  well  as 
of  New  York. 

There  are  now  fifty-seven  counties  outside  the  city  of  New  York, 
each  county  having  the  usual  constitutional  officers  of  county  judge, 
county  clerk,  district  attorney  and  sheriff.  In  addition  some  of  them 
have  a  surrogate  and  all  of  them  have  a  county  commissioner  of 
welfare  and  a  county  treasurer,  together  with  the  various  deputies 
required  to  carry  out  the  duties  of  the  respective  offices.  However, 
this  is  not  a  complete  enumeration.  Each  of  the  counties  is  divided 
into  towns,  and  there  are  nine  hundred  and  thirty-five  towns,  each 
of  them  having  a  supervisor,  from  two  to  four  justices  of  the  peace, 
one  to  three  assessors,  a  town  clerk,  a  tax  collector,  a  superintendent 
of  highways  and  other  minor  officials.  Each  of  the  towns  is  divided 
into  school  districts,  and  there  are  approximately  eight  thousand  of 
these,  each  with  one  to  three  trustees,  a  clerk,  a  treasurer  and  a 
tax  collector.  In  addition  to  these  units  of  government,  there  are 
five  hundred  and  fifty-four  villages  with  their  complements  of  offi- 
cials, and  fifty-nine  cities,  the  village  partaking  of  a  dual  town  and 
village  form  of  government,  while  the  cities  are  independent  of  the 
town  government.  Overlapping  these  jurisdictions,  especially  in 
those  adjacent  to  the  cities,  there  are  over  2500  special  districts 
providing  for  light,  water,  fire,  sidewalks,  garbage  and  similar 
functions,  generally  governed  by  a  board.  In  many  cases  the 
boundaries  of  one  district,  whether  school  or  special  district,  overlap 
those  of  another. 

This  complexity  of  government,  together  with  the  multitude  of 
elected  and  appointed  officials,  has  attracted  more  and  more  atten- 
tion to  the  necessity  of  devising  some  more  efficient  form  of  govern- 
ment where  real  responsibility  could  be  lodged  for  the  functions  to 
be  performed. 

In  spite  of  the  growing  realization  of  the  necessity  for  some 
change,  it  has  taken  two  hundred  and  sixty-nine  years  from  the  date 
of  the  first  modification  of  the  fundamental  plan  of  local  govern- 
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ment  to  the  opening  of  the  door  for  any  desired  change  by  an 
adopted  constitutional  amendment.  This  first  modification  was  made 
in  1666,  two  years  after  the  promulgation  of  the  Duke  of  York's 
Laws,  when  the  original  set-up  of  one  constable  (supervisor?)  and 
eight  overseers  (justices  of  the  peace?)  constituting  the  town  board, 
was  changed  to  one  constable  and  four  overseers,  an  arrangement 
which  persists  with  only  change  of  name  to  this  day.  At  the  other 
end  of  this  long  period  is  the  constitutional  amendment  adopted  in 
1935,  giving  the  counties  the  right  to  prescribe  their  own  form  of 
government. 

But  constitutional  amendments  and  laws  are  not  self-executing, 
and  there  are  many  obstacles  to  be  overcome  before  the  govern- 
mental framework  of  any  state  can  be  substantially  changed.  What 
some  of  these  obstacles  are  is  the  subject  of  the  present  discussion. 

The  term  "  governmental  framework  "  must  be  defined.  I  take 
it  that  in  this  particular  instance  it  means  the  internal  governmental 
structure  of  a  state.  Moreover  the  various  states  differ  fundamen- 
tally among  themselves  in  internal  structure.  Some  states,  particu- 
larly those  in  the  New  England  area,  almost  entirely  subordinate 
the  county  to  the  town.  Other  states  are  organized  on  a  dual  town 
and  county  system,  while  the  majority  of  the  states  are  organized 
on  a  county  system,  with  the  towns  existing  only  as  geographical 
units  and  without  any  political  influence  as  such. 

The  point  of  view  is  different  in  each  of  these  cases.  I  have  had 
no  experience  in  states  where  the  town  is  predominant  and  shall 
therefore  refer  more  particularly  to  the  states  where  the  county 
system  and  dual  system  of  town  and  county  government  exist. 

In  those  states  which  are  organized  on  the  county  system,  the 
citizens  are  already  county-minded,  and  it  would  seem  to  be  less 
difficult  to  reorganize  or  consolidate  local  governmental  functions 
than  in  the  states  which  are  not  county-minded.  They  have  be- 
come accustomed  to  county  assessment,  county  tax  collection  and 
more  or  less  to  county  highway  control,  county  school  supervision, 
and  county  control  of  other  functions  of  government,  so  that  fur- 
ther consolidation  would  be  but  an  expanding  of  an  existing  system. 
If  in  such  states  it  is  desirable  to  increase  the  area  of  control 
beyond  the  county  border,  then  you  meet  many  of  the  same  prob- 
lems which  must  be  met  by  those  states  organized  either  on  the 
predominant  town,  or  dual  county  and  town,  system  and  similar 
obstacles  arise. 

The  public  mind  is  not  logical,  and  while  it  will  accept  a  re- 
organization or  concentration  in  one  branch  of  government,  it 
strenuously  resists  such  change  in  an  analogous  branch  of  govern- 
ment. The  closer  you  get  to  the  intimate  affairs  of  the  people  the 
less  they  are  inclined  to  change.  They  hesitate  to  apply  the  federal 
or  state  principle  of  organization  to  local  conditions.  Why  they 
20 
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fear  the  less  and  accept  the  greater  is  a  paradox.  They  willingly 
give  the  federal  executive  or  the  state  executive  substantially  un- 
limited power  over  budgets  and  appointments,  and  then  insist  upon 
a  multitude  of  elected  officers  to  administer  similar  functions  in 
local  government.  They  believe  in  efficiency  through  concentration 
in  major  affairs,  but  reject  it  utterly  in  small  affairs.  The  question 
we  have  for  discussion  for  the  moment  is  "  Why  this  difference  in 
attitude?" 

It  does  not  seem  to  me  to  be  difficult  to  ascribe  a  few  fundamental 
reasons  for  this.  I  shall  not  attempt  to  give  them  perhaps  in  order 
of  importance,  but  from  my  experience  over  a  number  of  years  of 
study  in  my  state  of  New  York,  it  seems  to  me  that  some  of  these 
reasons  may  be  stated  as:  (a)  historical  background,  (b)  attempts 
on  the  part  of  the  proponents  of  change  to  make  too  radical  changes 
at  once,  (c)  inertia  on  the  part  of  the  public,  (d)  opposition  on 
the  part  of  office  holders,  (e)  opposition  on  the  part  of  political 
parties. 

I  think  that  these  obstacles  to  improvement  of  local  government 
apply  equally  to  an  increase  in  area  control  beyond  the  county 
border  in  those  states  organized  under  the  county  system,  and  to  a 
state  like  New  York,  which  is  organized  on  a  dual  county  and 
town  system. 

First,  let  us  consider  the  question  of  historical  background.  This 
argument  applies  both  to  consolidation  of  units  of  government, 
whether  counties  or  towns,  and  the  consequent  disappearance  of  one 
or  more  of  them,  and  to  the  reorganization  or  consolidation  of  gov- 
ernmental functions  in  the  unit  itself. 

Where  the  counties  and  towns  have  been  in  existence  for  a  long 
time,  as  they  have  been  in  New  York,  there  is  a  very  distinct 
aversion  to  the  loss  of  the  name  or  to  the  change  of  boundary.  It 
is  always  very  much  easier  to  increase  the  number  of  counties  or 
the  number  of  towns  than  it  is  to  decrease  them.  In  many  instances 
in  New  York,  in  regions  where  the  population  was  formerly  greater 
than  it  is  now,  two  towns  were  caused  to  exist  where  only  one  grew 
before,  whereas,  in  the  course  of  time,  the  population  of  the  two 
towns  has  decreased  to  less  than  the  population  of  the  original  one 
town,  and  yet  there  is  marked  opposition  to  either  reorganization 
or  consolidation,  or  even  to  a  statute  permitting  an  optional  reorgan- 
ization or  consolidation. 

The  citizens  of  the  respective  counties  and  towns  are  exceedingly 
tenacious  of  what  they  consider  to  be  their  inherited  rights,  and 
very  resentful  of  any  outside  influence  working  towards  a  change 
in  their  governmental  organization.  The  towns,  in  many  instances, 
have  been  named  after  local  worthies  who  were  among  the  original 
settlers  and  their  descendants  are  proud  of  the  distinction  and 
decidedly  oppose  anything  which  might  remove  the  name  from 
the  map. 
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So  far  as  the  reorfjanization  or  consolidation  of  local  functions 
is  concerned,  they  prefer  rather  to  elect  their  officers  than  to  make 
them  appointive,  even  though  the  appointing  power  is  one  of  their 
own  selection.  They  have  always  had  these  officers,  the  system 
has  worked  well,  why  change?  The  duties  to  be  performed  by  these 
officers  are  well  understood.  They  are  all  friends  and  neighbors, 
easily  accessible  and  responsive  to  sympathetic  appeal.  They  know 
the  people  and  the  people  know  them.  In  short,  the  citizens  are 
used  to  what  they  have  and  fear  that  any  change  will  disturb  the 
even  tenor  of  their  ways.  If  any  change  brings  in  an  outside  in- 
fluence, they  fear  a  loss  of  control  over  their  own  local  affairs. 
They  are  suspicious  of  "  Greeks  bearing  gifts."  The  only  argu- 
ment which  would  be  convincing  would  be  the  economic  one  that 
the  change  recommended  would  result  in  lower  taxes. 

Second,  attempts  on  the  part  of  the  proponents  of  change  to  make 
too  radical  changes  at  once.  The  swing  of  the  pendulum  is  always 
apt  to  go  too  far.  Those  interested  in  bettering  government  fre- 
quently have  presently  unattainable  ideals.  They  forget  that  the 
conditions  they  are  proposing  to  change  have  been  the  result  of 
many  years  of  development,  and  they  would  change  all  of  this  by 
the  stroke  of  a  pen.  Such  sudden  and  drastic  changes  naturally 
evoke  violent  opposition,  resulting  in  the  defeat  of  the  whole  project 
or  the  postponement  of  serious  consideration  to  a  later  date.  It  may 
be  true  that  a  complete  change  in  the  organization  under  considera- 
tion would  theoretically  result  in  efficiency  and  economy,  but  the 
change  proposed  is  too  much  to  be  considered  all  at  once.  For 
example,  an  attempt  in  a  county  organized  on  the  dual  town  and 
county  system,  to  do  away  w^ith  all  town  government  and  consoli- 
date the  government  in  the  county,  would  undoubtedly  die  a-borning, 
while  a  step-by-step  process  of  consolidation,  such  as  giving  the 
county  jurisdiction  over  some  presently  controlled  town  function 
which  the  county  could  obviously  satisfactorily  perform  for  all  the 
towns,  might  be  approved  and  thus  lead  to  a  step-by-step  change 
eventually  resulting  in  an  improved  form  of  government.  The 
enthusiasm  of  the  reformer  runs  away  with  the  logic  of  the  situa- 
tion. All  or  nothing,  is  too  frequently  the  battle-cry.  It  is  not 
necessary  to  multiply  illustrations  of  this  point  as  everyone  can  find 
such  in  his  own  experience.  If  a  form  of  government  has  been  of 
slow  growth,  backed  by  years  of  experience,  it  will  take  time  and 
education  to  make  any  real  change,  and  the  approach  must  be  a 
gradual  one.  Those  interested  in  improvement  of  government  must 
be  saved  from  the  enthusiasm  of  their  too  zealous  friends. 

Third,  as  to  inertia  of  the  public.  The  public  does  not  get  aroused 
over  local  conditions  sufficiently  to  demand  a  change  of  organiza- 
tion excepting  on  some  economic  ground.  The  argument  of  im- 
proved efficiency  does  not  appeal  unless  coupled  with  assurance  of 
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less  cost  of  government.  The  purse  is  the  Achilles  heel.  In  times 
like  these,  when  everyone  feels  the  burden  of  taxation,  there  is  a 
demand  for  lessened  expense  in  government  and,  unless  the  argu- 
ment for  reorganization  can  show  lessened  expense,  it  arouses  no 
widespread  interest.  The  question  asked  in  reply  to  suggestions  of 
reorganization  is  almost  invariably :  Is  it  to  cost  less,  and  how 
much  less  ?  You  may  be  able  to  show  by  argument  that  you  are 
going  to  get  a  better  and  more  efificient  government  for  the  same 
amount  of  money,  but  that  is  not  sufficient  appeal.  You  may  be 
able  to  show  that  you  can  perform  greater  governmental  service 
for  the  same  amount  of  money,  but  neither  is  that  appealing.  In 
order  to  arouse  the  public  interest  you  must  show  that  the  suggested 
change  in  government  will  perform  present  functions  at  less  cost 
if  you  are  to  overcome  public  inertia  as  it  at  present  seems  to  exist. 
The  only  answer  I  can  think  of  in  this  connection  is  to  proceed  by 
a  process  of  education  so  that  the  public  will  be  led  to  appreciate 
efficiency. 

Fourth,  the  opposition  of  office  holders.  This  point  has  been 
emphasized  again  and  again  and,  while  it  is  worthy  of  serious 
consideration,  it  seems  to  me  that  it  is  of  less  importance  than  the 
inertia  of  the  public  and  the  fear  of  the  change  from  the  known  to 
the  unknown. 

I  should  say  it  would  be  of  considerable  weight  in  one  of  our 
typical  rural  counties  in  New  York  which,  for  example,  contains 
18  towns  and  has  a  population  of  slightly  less  than  25,000.  These 
towns  are  all  towns  of  the  second  class,  the  average  population  being 
about  1300,  9  of  the  18  having  a  population  of  considerably  less 
than  1,000  each. 

Every  town  of  the  second  class  has  a  supervisor,  four  justices  of 
the  peace,  a  clerk,  a  superintendent  of  highways,  three  assessors,  a 
tax  collector,  a  commissioner  of  public  welfare,  and  as  many  con- 
stables as  the  town  board  may  determine  necessary.  The  super- 
visor, justices  of  the  peace,  clerk,  superintendent  of  highways, 
assessors  and  tax  collector  are  elective,  providing  that,  in  a  town 
having  less  than  300  inhabitants,  there  shall  be  elected  but  one 
justice  of  the  peace  and  one  assessor.  There  are  also  in  this  county 
154  school  districts,  in  each  of  which  there  is  at  least  one  trustee, 
one  clerk,  one  treasurer  and  a  school  district  tax  collector,  all  elected 
at  the  annual  school  meeting. 

Now  let  us  see  what  obstacles  might  arise  in  this  county.  There 
are  18  supervisors.  69  justices  of  the  peace,  18  town  clerks,  18  town 
superintendents  of  highways,  52  assessors  and  18  tax  collectors,  or 
a  total  of  193  elective  officers  plus  616  school  district  officers.  In 
addition  to  these  town  and  school  district  officers,  there  are  nine 
villages  each  with  its  mayor  and  board  of  4  trustees,  together  with 
the   elective   county   officers   including  county   judge,   county   clerk. 
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district  attorney,  sheriff  and  commissioner  of  welfare,  or  a  total  of 
859  elective  officers  in  this  one  small  county.  No  mention  has  been 
made  of  the  appointive  officers. 

Fifth,  opposition  on  the  part  of  political  parties.  Party  organiza- 
tion is  built  from  the  ground  up,  in  other  words,  from  the  election 
districts,  towns  and  villages  up  to  the  city,  county,  state  and  nation. 
The  smallest  unit  of  government  is  the  primary  school  of  politics 
from  which  graduate  the  workers  to  the  larger  fields.  Practical 
political  leaders  build  up  their  strength  from  the  smaller  units  up- 
wards, and  naturally  look  with  disfavor  at  any  change  which  may 
make  their  control  more  difficult.  While  the  opposition  of  the 
organized  political  parties  may  not  always  be  obvious  in  this  re- 
spect, it  is  a  latent  force  which  must  be  taken  into  consideration. 

I  have  only  touched  upon  the  consolidation  of  governmental  func- 
tions in  a  county,  as  opposed  to  the  scattering  of  them  among  the 
towns.  This  applies  particularly  in  the  case  of  New  York,  as  I 
have  pointed  out  in  my  statement  relative  to  a  certain  typical  rural 
county.  It  would  seem  almost  inconceivably  absurd  to  those  states 
organized  on  the  county  system  to  think  that  a  county  having  a 
population  of  less  than  25,000  should  have  for  example  50  assessors 
instead  of  one,  with  a  suitable  number  of  deputies,  or  18  tax  col- 
lectors instead  of  one,  or  18  highway  superintendents  instead  of 
one,  or  69  justices  of  the  peace  when  obviously  a  lesser  number 
would  be  sufficient.  It  should  be  noted,  however,  in  connection  with 
the  justices  of  the  peace,  that  for  the  most  part  their  functions  are 
with  relation  to  the  town  board  rather  than  with  relation  to  the 
administration  of  justice. 

Although  this  set-up  of  multifarious  officers  seems  absurd  to  those 
accustomed  to  the  county  system,  any  change  is  bitterly  resisted  by 
those  accustomed  to  the  town  system.  Many  reasons  have  been 
given  in  the  various  hearings  I  have  had  throughout  the  state  of 
New  York  on  this  subject.  A  few  of  them  are,  for  example,  a 
county  assessor  could  not  possibly  know  the  value  of  property 
throughout  the  county  as  well  as  the  local  assessors  in  the  respec- 
tive towns  or  know  conditions  in  those  towns.  A  county  tax  col- 
lector would  cause  great  hardship  to  the  taxpayer  in  as  much  as 
Tie  would  have  to  go  to  the  county-seat  to  pay  his  taxes  where  now 
he  has  to  go  to  the  local  town  collector's  office.  The  county  super- 
intendent of  highways  is  too  far  away  for  many  people  in  the  county 
who  may  wish  to  have  something  immediate  done  in  an  emergency 
whereas  with  the  town  superintendent  of  highways  he  is  a  neighbor 
who  can  be  reached  almost  immediately. 

Again  they  argue  that,  while  they  have  a  multitude  of  officers, 
none  of  them  receive  very  much  compensation,  and  the  aggregate 
of  their  respective  compensations  would  not  exceed  the  cost  of  a 
central  administration.  The  fact  that  such  central  administration 
Avould  be  more  efficient  has  not  yet  been  made  sufficiently  appealing. 
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In  New  York,  up  to  the  present,  where  the  county  judge,  county 
clerk,  sherifif,  district  attorne}^  supervisor,  justices  of  the  peace,  and 
assessors  have  been  constitutional  officers,  little  if  any  change  was 
possible.  At  the  election  in  1935  a  constitutional  amendment  was 
adopted  providing  for  so-called  "  home  rule  "  in  counties,  whereby 
the  counties  may  adopt  charters  completely  reorganizing  their  form 
of  government.  The  proposition  is  yet  too  recent  to  have  caused 
any  change,  although  a  number  of  counties  are  proposing  such 
charters.  The  only  change  which  seems  to  have  received  general 
approval  relates  to  a  change  in  county  government  with  indirect 
influence  on  the  town  government.  This  relates  to  the  election  or 
appointment  of  a  county  executive,  who  shall  have  budgetary  power 
and  the  power  of  appointment  of  subordinate  county  officials,  thus 
taking  away  this  power  from  the  local  board  of  supervisors  and 
practically  restricting  the  supervisors  to  the  exercise  of  their  town 
functions,  whereas  now  they  act  as  a  county  legislature  by  which  a 
composite  budget  is  adopted  and  the  subordinate  appointments  are 
made.  There  is  less  objection  to  this  change  than  to  any  other, 
because  it  is  becoming  generally  accepted  that  the  county  ought  to 
have  some  controlling  head  with  responsibility  and  power.  If  the 
people  can  be  convinced  that  the  burden  of  taxation  can  be  lessened 
by  reorganization  of  local  government,  they  will  look  more  favor- 
ably upon  a  change.  This  calls  for  a  proof  of  facts  and  figures  and 
prolonged  education. 

I  have  discussed  some  of  the  obstacles  encountered  in  improving 
the  governmental  framework.  There  are  undoubtedly  others  which 
will  readily  come  to  mind.  In  some  states  there  may  be  constitu- 
tional objections  which  will  have  to  be  overcome  as  was  the  case 
in  New  York.  Even  with  this  out  of  the  way,  many  differences 
of  opinion  will  arise  as  to  what  changes  should  be  made.  If  it  is 
possible  to  arrive  at  a  least  common  denominator  of  change,  that 
should  be  the  starting  point.  If  that  proves  satisfactory,  other  steps 
will  then  be  in  order.  The  growth,  in  most  instances,  will  be  a 
slow  one,  but  it  will  be  built  upon  the  firm  foundation  of  public 
opinion.  In  the  language  of  a  distinguished  leader  of  New  York 
City  politics,  who  replied  when  asked  how  he  maintained  his  leader- 
ship, "  it  requires  patience,  patience,  and  still  more  patience." 

Chairman  Zoerciier:  If  you  will  look  at  your  printed  program, 
you  will  find  that  the  next  number  carries  the  name  of  our  distin- 
guished governor,  and  at  the  opening  of  our  conference  on  Monday 
you  will  remember  that  the  announcement  was  made  that  unbe- 
known to  himself  another  appointment  had  been  made  for  him,  and 
that  it  would  be  impossible  for  him  to  be  here  with  us  tonight, 
unless  the  other  appointment  would  be  set  aside.  And,  you  know, 
in  Indiana,  the  people  are  now  politically  minded,  and  it  was  im- 
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possible  and  was  not  fair  to  the  people  in  that  part  of  the  state  to 
cancel  the  governor's  appointment.  The  governor  was  gracious 
enough  to  come  up  on  Monday  night,  at  which  time  he  gave  us 
an  address.  We  have  been  fortunate  in  being  able  to  switch  a 
speaker  who  was  assigned  for  tomorrow  night.  He  is  a  past  presi- 
dent of  this  association.  He  was  elected  up  in  Toronto,  Canada, 
in  1927,  and  served  as  president  during  the  session  at  Seattle  in 
1928.  It  gives  me  great  pleasure  to  present  the  next  speaker. 
Doctor  Lutz. 

H.  L.  Lutz  (New  Jersey)  :  Mr.  President,  Ladies  and  Gentle- 
men, I  have  felt  that  it  was  an  act  requiring  a  great  deal  of  temerity 
on  my  part  to  come  out  to  this  conference,  consisting  so  largely  of 
tax  administrators  as  it  does,  and  undertake  to  talk  about  ta.x  ad- 
ministration. It  makes  me  feel  about  as  jittery  as  a  bride  would 
feel  trying  to  tell  her  mother-in-law  how  to  cook ;  and,  with  reason. 

I  suppose  if  a  careful  lawyer  were  preparing  a  charge  against  a 
person  who  had  committed  an  assault  with  a  blackjack,  he  probably 
would  describe  the  weapon  as  a  dull  and  blunt  instrument,  and  no 
doubt  a  great  many  taxpayers  and  some  administrators  think  of  tax 
administration  as  the  use  of  a  dull  and  blunt  instrument  to  get  the 
money. 
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HARLEY  L.   LUTZ 

Professor  of  Public  Finance,  Princeton   University 

The  administration  of  tax  laws  is  a  practical  aspect  of  taxation 
that  covers  more  ground  than  is  commonly  supposed.  We  have 
ordinarily  focussed  our  attention  upon  certain  elements  in  the  pro- 
cess, apparently  assuming  that  these  more  conspicuous  features 
embraced  everything  worth  considering.  In  consequence,  tax  ad- 
ministration has  frequently  been  irregular  and  uneven.  In  tlie  case 
of  one  tax  we  have  so  over-emphasized  the  assessment  procedure 
as  to  neglect  collection.  In  other  cases,  collection  has  loomed  so 
large  that  assessment  has  been  neglected,  or  omitted.  Our  judg- 
ments respecting  comparative  administrative  competency  have  like- 
wise been  based  on  limited  and  imperfect  evidence,  for  we  have 
usually  formed  our  opinions  on  this  subject  by  considering  simply 
those  aspects  of  administrative  procedure  that  have  attained  special 
prominence  in  the  case  of  the  several  taxes.  We  have  often  been 
blind,  therefore,  to  the  fact  that  neglect  of  a  certain  stage  of  the 
administrative  process  has  been  undermining  the  efforts  at  other 
stages. 

This  blindness  has  been  due  to  our  failure  to  recognize  the  full 
scope  of  tax  administration.     The  subject  as  a  whole  has  always 
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been  neglected.  The  textbooks  and  the  other  voluminous  literature 
of  taxation  will  be  searched  in  vain  for  any  comprehensive  treat- 
ment. The  w^riters  on  taxation,  like  the  administrators,  have  mis- 
taken the  part  for  the  whole  and  have  limited  their  discussions  to 
particular  phases  or  stages  of  the  administrative  process.  All  stages 
of  this  process  are  known,  but  they  are  scattered  about  like  the 
pieces  of  a  jig-saw  puzzle.  In  this  brief  review,  they  will  be  fitted 
together  so  as  to  make  a  unified  picture. 

Little  more  can  be  undertaken,  within  the  available  limits  of  time. 
The  chief  essential  of  good  tax  administration  that  can  be  stressed 
here  is  that  we  cannot  expect  any  performance  in  this  line  to  be 
rated  as  "  good  "  unless  it  deals  adequately  with  every  phase  of  the 
subject.  In  short,  the  first  essential  of  good  tax  administration  is 
to  know  what  it  is  all  about.  Beyond  making  this  clear,  the  pur- 
pose of  the  paper  is  simply  that  of  extending  somewhat  certain 
thoughts  and  suggestions  that  have  already  been  outlined  elsewhere 
by  the  writer.^ 

Some  important  aspects  of  our  subject  were  discussed  by  i.\dam 
Smith.  Although  he  is  not  in  good  standing  today  because  he 
opposed  the  attempts  that  had  been  made  in  his  own  and  in  earlier 
times  at  the  kind  of  regimentation  that  is  now  so  popular  every- 
where, his  observations  on  tax  administration  are  deserving  of  our 
thoughtful  attention.  Three  of  his  four  famous  canons  of  taxation 
relate  to  administration.  They  may  be  summed  up  on  the  words 
certainty,  convenience,  and  economy.  They  constitute  a  statement 
of  the  proper  attitude  and  policy  of  tax  administration,  rather  than 
an  outline  of  the  administrative  procedure.  In  the  present  discus- 
sion we  shall  not  lose  sight  of  these  criteria,  but  I  have  elected  to 
present  the  subject  primarily  from  the  viewpoint  of  procedure  rather 
than  from  that  of  policy. 

Broadly  viewed,  tax  administration  embraces  everything  that  must 
occur,  from  the  initial  stage  of  determining  the  scope  of  a  given 
tax  law  to  the  final  step  of  getting  its  revenue  yield  into  the  public 
treasury.  Before  there  can  be  administration,  however,  there  must 
be  a  determination  of  what  is  to  be  taxed  and  an  authorization  of 
the  taxing  function.  This  is  a  legislative  rather  than  an  adminis- 
trative prerogative.  The  tax  administrator  may  render  service  of 
the  highest  order  in  drafting  the  technical  details  of  tax  laws  and 
in  advising  the  legislature,  on  the  basis  of  his  experience,  concern- 
ing the  kind  of  taxation  program  that  can,  or  cannot  be,  efifectively 
and  properly  administered.  In  the  end,  nevertheless,  the  responsi- 
bility of  determining  the  various  classes  of  objects  to  be  taxed,  and 

^  Cf.  H.  T.  Lutz,  article  on  "  Assessment  "  in  Cyclopedia  of  the  Social 
Sciences.  Vol.  II,  pp.  276-278;  also,  article  on  "Tax  Administration." 
ihid...  Vol.  XIV,  PI).  !;26-.!;28;  also,  section  on  "Tax  Administration"  in 
the  third  edition  of  Public  Finance  (1936),  pp.  418-432. 
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of  determining  the  methods  and  the  weight  of  taxation  to  be  im- 
posed, is  upon  the  legislature.  It  may  enact  tax  laws  that  are 
capable  of  relatively  good  administration  or  it  may  produce  legisla- 
tion that  will  seriously  handicap  the  administrator. 

While  the  character  of  the  tax  laws  is  not  primarily  an  aspect  of 
tax  administration,  it  is  obvious  that  good  or  bad  results  in  opera- 
tion are  conditioned,  in  part,  on  the  quality  of  the  laws  to  be  applied. 
This  proposition  holds,  also,  with  respect  to  the  constitutional  pro- 
visions relating  to  taxation.  These  may  be  so  detailed  or  so  obsolete 
as  to  be  a  serious  handicap.  The  general  experience  with  constitu- 
tional mandates  respecting  taxation  has  been  so  unfavorable  as  to 
justify  the  conclusion  that  the  less  said  about  this  subject  in  the 
constitution,  the  better. - 

The  taxing  process  always  involves  a  certain  series  of  steps 
which  must  be  taken  in  about  the  same  order,  regardless  of  the 
form  of  the  tax  or  the  character  of  the  objects  taxed.  Practical 
operating  conditions  and  the  accepted  traditions  of  tax  legislation 
tend  at  times  to  obscure  certain  of  these  steps  or  to  telescope  them, 
but  careful  examination  of  the  taxation  procedure  will  reveal  that 
all  are,  or  should  be,  present  in  every  case.  No  small  part  of  our 
difficulties  in  tax  administration  has  been  due  to  the  failure  of  legis- 
latures and  administrators  to  recognize  the  full  significance  of  the 
successive  steps.  Attention  may  be  focussed  upon  certain  steps  while 
others  may  be  neglected. 

A  good  illustration  of  this  tendency  is  provided  by  the  adminis- 
trative history  of  the  property  tax.  Throughout  the  nineteenth 
century  the  efforts  that  were  made  to  improve  the  operation  of  this 
tax  dealt  with  the  assessment  of  property.  No  one  was  concerned 
about  improving  the  collection  system,  which  was  weakened  by 
laxness  and  favoritism ;  nor  was  any  one  concerned  about  deter- 
mining reasonable  tax  levies,  except  through  sporadic  and  usually 
ineffective  tax  rate  limitation.  Consequentl}',  while  there  was  a 
whole  series  of  developments  aimed  at  better  and  stricter  assessments 
and  the  improved  equalization  of  these  assessments,  nothing  was 
done  about  the  growing  abuses  of  local  governmental  structure  and 
local  finance  that  were  leading  to  inordinate  property  tax  rates,  or 
about  the  scandalous  condition  of  local  collection.  Much  of  the 
effort  to  improve  assessments  was  undermined  by  the  decay  at  these 
other  points  in  the  operation  of  the  property  tax.  As  will  be  indi- 
cated in  greater  detail  later,  the  prevailing  emphasis  in  income  tax 
administration  appears  to  be  upon  collection,  with  a  correspondingly 
indifferent  attitude  toward  the  assessment  of  incomes. 

The  successive  stages  or  processes  of  tax  administration  are  the 
following:   (1)   determination  of  the  nature  of  the  tax  base;    (2) 

-  Cf.  II.  L.  Lutz,  "  Tax  Simplification  and  the  Constitution,"  in  Proceed- 
ings of  the  National  Tax  Association,   1928,  pp.  6-14. 
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assessment;  (3)  levy;  (4)  ascertainment  of  the  tax  due;  (5)  re- 
view; (6)  collection;  (7)  penalties.  The  subsequent  discussion  will 
consist  of  brief  definition  or  explanation  of  these  steps,  with  such 
comments  as  appear  to  be  pertinent. 

Determination  of  the  nature  of  the  tax  base.  The  tax  base  means 
the  objects  or  classes  of  objects  to  be  taxed  under  any  given  tax 
law.  It  may  be  property,  or  income,  or  certain  commodities  such 
as  gasoline  and  tobacco,  or  goods  that  are  imported  from  abroad. 

The  selection  of  taxable  objects  and  prescriptions  of  the  manner 
of  their  taxation  are  primarily  legislative  functions.  Back  of  the 
tax  law  may  be  the  constitution,  requiring  that  certain  objects  be 
taxed  and  establishing  the  manner  of  doing  it. 

Despite  the  care  that  may  be  taken  in  drafting  tax  laws,  the 
administrator  must  implement  the  statute  by  means  of  instructions 
and  procedural  directions.  He  may  also  be  obliged  to  supplement 
it  by  defining  and  explaining  its  terms.  He  must  decide,  in  border- 
line cases,  whether  or  not  the  law  applies.  The  more  complicated 
the  taxation  subject  matter,  the  greater  is  the  periphery  along  which 
the  obvious  touches  the  obscure. 

It  has  always  been  necessary  for  the  administrator  thus  to  aid  in 
determining  the  tax  base,  but  the  task  was  far  less  onerous  in  a 
simple  economic  system,  demanding  small  revenue  and  relying  on 
uncomplicated  measures,  than  it  is  today,  when  government's  appe- 
tite for  revenue  is  well-nigh  insatiable  and  methods  of  taxation 
must  be  invented  to  apply  under  the  conditions  of  a  highly  complex 
economic  order.  Terms  that  once  appeared  capable  of  reasonably 
definite  meaning,  such  as  a  sale,  or  property,  or  income,  have  been 
rendered  elusive  and  unstable  of  meaning  by  the  hair-splitting  elab- 
orateness of  modern  business  procedure.  Every  tax  administrator 
who  has  had  to  frame  regulations  to  govern  the  operation  of  a 
modern  tax  law  has  learned  to  appreciate  these  difficulties. 

Other  difficulties  may  arise  in  determining  the  tax  base.  The 
administrator  explains  the  tax  law  but  his  interpretation  is  not  final, 
for  the  function  of  determining  the  real  legislative  intent  in  the  use 
of  certain  terms  or  in  the  prescription  of  a  certain  procedure,  is 
reserved  to  the  judiciary. 

Here  emerges  a  most  interesting  and  difficult  problem,  created  by 
the  three-fold  distribution  of  governmental  powers  provided  for  in 
the  Constitution.  To  the  framers  of  that  document,  the  dividing 
lines  between  legislation,  administration  and  adjudication  must  have 
seemed  clear  and  definite  beyond  possibility  of  confusion  or  mis- 
understanding. In  operation,  and  particularly  under  the  stress  of 
increasingly  complicated  conditions,  these  distinctions  have  become 
blurred  and  we  hear  a  rising  volume  of  complaints  over  the  real 
or  alleged  encroachment  of  one  agency  upon  the  constitutional 
domain  of  another. 
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For  example,  it  is  said  that  the  courts  have  encroached  upon  the 
administrative  sphere.  This  has  occurred  through  extension  of  the 
doctrine  of  judicial  review,  under  cover  of  which  the  courts  have 
assumed  powers  and  made  decisions  that  are  essentially  ministerial 
rather  than  judicial  in  character.  Some  basis  undoubtedly  exists 
for  this  criticism,  not  only  in  the  field  of  taxation  but  elsewhere  as 
well.  But  it  is  also  said  that  the  administrative  branch  has  tended 
to  encroach  upon  the  legislative  domain,  by  making  rulings  and 
decisions  that  are,  in  fact,  legislation.  Thus,  when  a  tax  commis- 
sion rules  that  one  transaction  is  a  sale  while  another  is  not,  within 
the  meaning  of  a  certain  act,  it  is,  in  one  sense,  clarifying  the  law. 
In  another  sense  it  is  legislating,  and  its  decision  acquires  great 
significance  in  that  it  means  the  difference  between  paying  a  tax 
and  being  exempt  from  taxation. 

This  tendency,  which  some  have  regarded  as  administrative  en- 
croachment upon  the  legislative  field,  has  been  regarded  by  others 
as  an  unwarranted  delegation  of  the  legislative  function  by  the 
legislative  branch.  The  result  is  perhaps  much  the  same,  whether 
it  be  due  to  administrative  aggressiveness  or  to  legislative  complai- 
sancy  or  subserviency.  Congress  has  recently  incurred  the  dis- 
approval of  the  Supreme  Court  by  authorizing  what  was  regarded 
as  undue  breadth  of  administrative  action. 

It  must  be  admitted  that  the  correct  line  between  the  two  func- 
tions is  not  absolutely  clear,  either  to  recognize  or  to  establish. 
Some  discretion,  some  leeway,  the  administrator  must  have,  unless 
his  hands  are  to  be  tied  completely.  This  freedom  is  indispensable 
in  matters  of  procedure,  and  a  reasonable  amount  of  it  is  probably 
essential  in  matters  of  definition.  Some  part  of  the  so-called  ad- 
ministrative legislating  has  no  doubt  been  due  to  the  carelessness 
of  legislative  procedure.  In  proportion  as  the  law  is  obscure  or 
indefinite,  some  one  must  clarify  it,  even  if  this  goes  so  far  as  to 
become  an  act  of  legislation.  A  commendable  feature  of  good  bill 
drafting  is  the  insertion  of  one  or  more  sections  containing  the 
important  terms  and  concepts  used  in  the  act,  with  definitions  to 
indicate  the  precise  meanings  intended.  Careful  and  comprehensive 
defining  in  the  statute  helps  to  fix  the  legislative  intent  and  thus  to 
diminish  the  need  of  unduly  liberal  administrative  discretion  of  a 
sort  most  likely  to  be  deemed  an  encroachment. 

To  these  cases  of  encroachment  as  facts  accomplished,  must  be 
added  a  third,  which  as  yet  exists  only  as  a  proposal.  A  certain 
group,  dissatisfied  with  recent  decisions  of  the  Supreme  Court  and 
assuming  that  these  decisions  reflect  the  Court's  leaning  on  ques- 
tions of  economic  policy,  is  demanding  that  Congress  be  given  the 
right  to  determine  what  legislation  shall  be  constitutional.  Should 
this  be  done,  it  would  be  as  if  a  cyclone  had  twisted  the  govern- 
mental  house   through   an   arc   of    120   degrees    on    its    foundation. 
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The  courts  are  assuming  ministerial  powers;  the  executive  is  as- 
suming legislative  powers ;  and  all  that  is  needed  to  complete  the 
shift  is  that  the  Congress  be  given  the  judicial  power  of  inter- 
preting the  Constitution. 

I  have  already  digressed  too  long,  but  it  must  be  pointed  out  that 
a  complete  disruption  of  the  original  balance  of  powers  could  very 
well  be  extremely  serious,  so  far  as  concerns  the  field  of  taxation. 
One  efifect  of  the  Supreme  Court's  present  attitude  toward  the  dele- 
gation of  authority  should  be  to  compel  legislative  bodies  to  retair^ 
more  complete  control  over  the  taxing  power.  Entirely  apart  from 
the  question  whether  nine  men  (the  Supreme  Court)  or  upwards 
of  five  hundred  men  (the  Congress)  are  the  more  competent  to 
construe  the  constitutional  provisions  relating  to  taxation,  the  re- 
moval of  the  restraints  on  legislative  delegation  which  now  exist 
would  enable  a  lazy  or  politically  subservient  Congress  to  delegate 
unlimited  power  over  taxation  to  the  administrative  branch.  Such 
neglect  or  renunciation  of  a  fundamental  legislative  function  could 
open  the  way  to  a  despotic  administrative  exercise  of  the  taxing 
power  against  which  there  would  be  neither  recourse  nor  protection. 

Assessment.  In  taxation,  the  verb  "  to  assess  "  means  to  deter- 
mine the  amount  of  the  tax  base,  and  ''  assessment "  means  the 
result  obtained  by  such  determination.  The  character  and  technique 
of  assessment  depend  on  the  provisions  of  law  establishing  the 
manner  in  which  the  tax  base  is  to  be  taxed.  If  the  law  requires 
taxation  according  to  the  value  of  the  units  comprising  this  base, 
then  assessment  means  a  determination  of  the  values  of  these  several 
units.  If  the  law  requires  taxation  by  the  gallon  or  the  pound,, 
then  assessment  means  measuring,  or  verifying  reported  measure- 
ments of,  gallons  or  pounds. 

The  pre-eminence  of  the  property  tax  and  its  use  of  the  ad  valorem 
method  have  led  to  the  widespread  assumption  that  assessment 
always  means  a  valuation  process.  A  derivative  of  this  assumption 
is  the  notion  that  when  the  tax  law  does  not  involve  the  ad  valorem 
method,  no  assessment  occurs  or  is  contemplated.^  The  fact  is  that 
there  must  always  be  an  assessment  of  the  appropriate  sort,  regard- 
less of  the  form  or  nature  of  the  tax.  It  may  be  a  valuation  or  it 
may  be  a  mere  counting,  weighing  or  measuring. 

The  assessment  process  may  be  assigned  to  specifically  designated 
officers,  or  it  may  be  done  initially  by  the  taxpayer  himself.     Even 

•'  An  illustration  of  the  effect  of  restricting  attention  to  the  procerlnre 
of  the  property  tax  is  provided  by  the  organization  known  as  the  National 
Association  of  Assessing  Officers.  The  program  of  the  third  annual  con- 
ference of  this  association,  held  at  Detroit,  September  23-25,  IQ36,  dealt 
entirely  with  the  jjroblems  of  property  assessment.  The  membership  of  the 
association  appears  to  include  mainly  the  slate  and  local  officers  concerned 
with  property  taxation. 
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when  the  law  has  provided  assessing  officials,  self-assessment  has 
not  been  altogether  unknown.  This  condition  may  indicate  unwar- 
ranted laxness,  leniency  or  laziness  on  the  part  of  the  assessors,  or 
it  may  be  due  to  an  inadequate  appropriation  for  the  support  of  the 
tax  administration. 

Viewing  the  entire  field  of  taxation,  it  must  be  recognized  that 
there  are  many  taxes,  in  the  operation  of  which  assessment  is  either 
lacking,  or  is  entirely  too  informal,  or  is  delayed  beyond  all  justifi- 
cation. This  is  true,  even  after  excluding  those  aspects  of  certain 
indirect  taxes  in  which  the  tax  is  collected  in  small  amounts  at 
irregular  intervals,  from  a  large  but  ever-shifting  body  of  tax- 
payers. 

The  technical  aspects  of  the  assessment  process  are  passed  over 
here.  Every  one  is  familiar  with  the  essentials  of  good  assessment 
in  the  case  of  the  property  tax,  and  no  one  appears  to  care  very 
much  about  assessment  in  the  case  of  other  taxes.  The  point  to  be 
stressed,  in  this  connection,  is  that  assessment  is  always  important 
and  that  there  are  certain  criteria  of  fairly  general  application  that 
may  serve  to  indicate  the  quality  of  the  assessment  process. 

In  approaching  these  criteria  it  is  proper  to  recall  one  of  Adam 
Smith's  canons  of  taxation.  His  second  canon  or  maxim  deals  with 
the  certainty  of  taxation  and  reads  as  follows :  * 

"  The  tax  which  the  individual  is  bound  to  pay  ought  to  be 
certain  and  not  arbitrary.  The  time  of  payment,  the  manner 
of  payment  and  the  quantity  to  be  paid,  ought  all  to  be  clear 
and  plain  to  the  contributor,  and  to  every  other  person.  Where 
it  is  otherwise,  every  person  subject  to  the  tax  is  put  more  or 
less  in  the  power  of  the  tax-gatherer,  who  can  either  aggravate 
the  tax  upon  any  obnoxious  contributor,  or  extort,  by  the  terror 
of  such  aggravation,  some  present  or  perquisite  to  himself. 
The  uncertainty  of  taxation  encourages  the  insolence  and  favors 
the  corruption  of  an  order  of  men  who  are  naturally  unpopular, 
even  when  they  are  neither  insolent  nor  corrupt.  The  certainty 
of  what  each  individual  ought  to  pay  is,  in  taxation,  a  matter 
of  so  great  importance  that  a  very  considerable  degree  of  in- 
equality, it  appears,  I  believe,  from  the  experience  of  all  nations, 
is  not  near  so  great  an  evil  as  a  very  small  degree  of  un- 
certainty." 

This  canon  evidently  deals  with  various  aspects  of  taxation  other 
than  assessment,  but  all  that  is  said  clearly  and  forcibly  applies  to 
the  assessment,  which  must  be  certain  and  not  arbitrary.  Using 
it  as  a  starting  point,  the  following  general  tests  of  good  assessment 
policy  are  proposed : 

*  Adam  Smith,  The  Wealth  of  Amotions  (Cannan  Edition),  Vol.  IT,  pp. 
310,  311- 
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( 1 )  An  assessment  of  the  tax  base  must  be  made  in  every  case 
in  which  the  nature  of  the  tax  and  the  manner  of  its  operation 
will  permit.  These  conditions  are  present  in  the  case  of  all  direct 
taxes  which  are  collected  at  stated  intervals  from  more  or  less  the 
same  body  of  taxpayers.  They  are  present  also  in  the  case  of  many 
so-called  indirect  taxes,  such  as  the  sales  and  commodity  taxes,  for 
these  taxes  are  actually  paid  to  the  government  by  manufacturers, 
distributors  or  retailers.  Lists  of  taxpayers  have  been  compiled  in 
applying  these  indirect  taxes,  but  it  is  doubtful  if  a  formal  and 
definite  assessment  has  been  made  in  all  cases. 

(2)  The  assessment  must  be  promptly  and  accurately  determined. 
This  standard  does  not  eliminate  the  taxpayer's  opportunity  of  seek- 
ing the  protection  of  his  legal  rights  by  appeal  to  the  courts.  The 
fundamental  reasons  for  prompt  and  definite  assessment  in  all  cases 
are,  first,  to  provide  an  ofticially  established  basis  for  the  determina- 
tion of  the  tax  due,  and  second,  to  provide  a  definite  basis  for 
subsequent  action  in  the  matter  of  appeals  and  in  the  final  clearance 
of  the  taxpayer's  obligation. 

(3)  The  assessment  must  be  final  in  the  sense  that  once  it  is 
made  and  confirmed,  the  government  is  not  free  thereafter  to  reject 
or  ignore  it.  Finalitj'  does  not  exclude  the  legitimate  privileges  of 
review,  but  it  does  and  should  prevent  undue  and  improper  delays 
in  fixing  assessments  in  order  to  afford  opportunity  for  fishing 
expeditions  and  other  forays  conducted  under  the  guise  of  auditing, 
examining  or  re-examining  returns.  Property  tax  administration  is 
characterized  by  a  degree  of  finality  in  the  assessment  that  is  con- 
spicuously absent  in  the  case  of  some  other  taxes. 

(4)  No  good  assessment  can  be  made  without  the  preparation 
of  an  assessment  roll,  in  which  the  taxpayers  are  listed  and  in 
which  the  amount  of  the  tax  base  assessed  to  each  is  set  down. 
Taxation  is  a  taking  of  private  wealth  for  public  purposes.  Unless 
this  taking  is  invested  with  a  certain  formality  and  definiteness,  it 
is  quite  likely  to  become  arbitrary  and  uncertain.  Without  an  assess- 
ment roll,  neither  the  government  nor  the  taxpayer  has  a  definite, 
official  basis  for  anything  that  comes  after.  The  assessment  roll  is 
essential,  both  for  establishing  the  certainty  of  the  tax  obligation 
and  for  clearing  it.  It  is  equally  essential  for  auditing  and  con- 
trolling the  operations  of  the  tax  collector. 

It  is  impossible  to  leave  this  topic  without  making  brief  appli- 
cation of  these  tests  to  one  of  our  most  important  taxes,  namely, 
the  income  tax.  Considering  the  degree  of  success  that  is  generally 
achieved,  on  the  technical  side,  in  the  assessment  of  property,  it 
must  be  admitted  that  the  assessment  of  incomes,  except  in  a  few 
state  jurisdictions,  is  extremely  faulty. 

First,  there  is  no  true  assessment  of  incomes.  The  taxpayer 
makes  a  kind  of  self-assessment  in  filling  out  his  return,  and  income 
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tax  laws  usually  provide  that  after  the  returns  are  filed,  the  officer 
in  charge  shall  examine  tlieni  and  compute  the  tax.  But  in  practi- 
cally every  case  he  is  allowed  several  years  in  which  to  do  this, 
and  meanwhile  the  tax  must  be  paid.  There  is  no  prompt  and  final 
official  determination  of  the  amount  of  income  on  which  the  tax  is 
to  be  paid.  Uncertainty  prevails  and  arbitrariness  is  possible,  since 
any  return  may  be  re-examined  years  after  it  was  filed  and  the  tax 
recomputed  long  after  payment  had  been  made  as  called  for  by  the 
original  reckoning.  There  is  no  limit  to  the  number  of  such  re- 
examinations. Further,  the  basis  of  this  later  action  is  never  defi- 
nite, for  it  may  be  the  result  of  some  later,  arbitrary  change  of 
rulings  or  simply  a  fishing  expedition  inaugurated  by  the  treasury. 
Our  income  tax  administration  has  the  power,  as  Smith  puts  it,  to 
aggravate  the  tax  upon  contributors,  whether  obnoxious  or  not, 
and  instances  have  occurred  in  which  a  suspicion  of  such  animus 
appears  well  founded. 

Unfortunately  the  federal  policy  with  respect  to  the  income  tax 
has  always  been  to  keep  the  taxpayers  on  tenterhooks.  A  recent 
official  demonstration  of  this  policy  has  been  the  drive  to  collect 
"  back  "  taxes.  A  ''  back  tax,"  in  the  ordinary  sense  of  the  term, 
is  one  that  has  been  officially  determined  and  has  become  payable, 
but  has  not  yet  been  paid.     In  other  words,  it  is  a  delinquent  tax. 

As  the  income  tax  administration  has  used  the  term,  back  income 
taxes  are  not  delinquent  taxes.  They  are  the  additional  taxes  that 
are  to  be  squeezed  out  of  the  returns  of  earlier  years.  According 
to  the  account  furnished  by  the  secretary  of  the  treasury,  the  pro- 
cedure has  been  not  unlike  the  old  system  of  tax  farming.  At  a 
three-day  meeting  of  collectors  and  other  agents,  in  January,  1934, 
a  quota  of  $200,000,000  in  back  income  taxes  was  set  to  be  gathered 
in  the  calendar  year  1934.  In  other  words,  these  agents  were  in- 
structed to  go  home  and  find  another  $200,000,000  in  the  tax- 
pavers'  returns.  Thev  did  fairlv  well,  for  the  total  so  found  was 
$194,000,000.5 

Just  how  this  figure  of  $200,000,000  was  determined  is  not  ex- 
plained, nor  is  it  shown  that  there  was  good  reason  for  supposing 
that  anything  more  was  due  on  those  returns.  The  bad  aspect  of 
the  situation,  and  it  may  even  be  called  a  vicious  aspect,  lies  in  the 
fact  that  there  had  never  been  a  definite  assessment  of  incomes  for 
any  of  the  years  that  were  to  be  reviewed.  In  a  narrow  legal 
sense,  therefore,  since  there  had  been  no  official  confirmation  such 
as  is  given  by  a  true  assessment,  the  returns  were  still  open  and 
it  was  proper  to  go  over  them.  Admission  of  this  point  fatally 
damages  the  government's  case,  however,  for  it  constitutes  an  ad- 
mission of  complete  failure  at  one  of  the  most  essential  points  of 

^>  Annual  Report  of  the  Secretary  of  the  Treasury.  1934,  p.  32;  ibid.,. 
193s,  p.  44- 
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good  tax  administration.  It  puts  our  income  tax  procedure  on  a 
par  with  tax  farming,  when  the  farmer-general  could  order  his 
agents  to  go  out  and  get  more  money,  regardless  of  what  the 
peasants  had  already  paid.  The  peasants  never  knew  when  he  was 
through,  and  the  federal  income  taxpayer  is  in  much  the  same  boat. 
In  both  cases  the  protection,  the  assurance  and  the  finality  provided 
by  a  definite  assessment  was,  and  is,  lacking. 

The  methods  used  in  the  back  tax  drive  have  included  combing 
over  the  earlier  returns,  rigorous  application  of  the  regulations  and 
sometimes  a  change  of  the  rulings.  A  good  illustration  of  what  can 
be  done  by  changing  the  rules  is  afforded  by  the  case  of  depreciation 
allowances.  In  1933  a  subcommittee  of  the  Ways  and  Means  Com- 
mittee discussed  the  prevention  of  tax  avoidance.  In  the  report  on 
this  subject  complaint  was  made  that  taxable  net  income  for  the 
years  1930,  1931  and  1932  was  being  wiped  out  by  the  depreciation 
charge-oft",  although  the  soundness  of  these  allowances,  from  an 
accounting  standpoint,  was  admitted.  The  subcommittee  report 
recommended  an  arbitrary  reduction,  by  law,  of  25  per  cent  in  the 
depreciation  allowances  for  the  years  1934-1936  inclusive.*' 

This  is  a  most  curious  line  of  argument.  The  ta.x  had  lost  much 
of  its  prestige  and  utility  as  a  revenue  producer  on  account  of  con- 
ditions beyond  the  control  of  both  the  government  and  the  taxpayers. 
Being  unable  to  view  the  situation  rationally,  the  subcommittee 
peevishly  proposed  to  change  the  rules  so  as  to  create  a  taxable  net 
income  where  none  had  existed  before,  although  it  admitted  that 
there  had  been  no  violation  of  good  accounting  practice  by  the  tax- 
payers when  they  reported  the  severe  shrinkage  of  income.  We  can 
imagine  the  French  tax  farmer-general  reacting  in  much  the  same 
way  when  his  agents  reported  that  the  peasants  had  had  a  bad  year. 

The  subcommittee's  suggestion  was  not  incorporated  in  the  law, 
but  the  treasury  later  announced  the  adoption  of  a  new  set  of  de- 
preciation schedules.  The  returns  were  then  reviewed  for  the 
application  of  the  new  schedules  and  about  $60,000,000  of  additional 
taxes  were  collected  for  the  fiscal  years  1934  and  1935.'^ 

The  real  point  at  issue  is  not  whether,  as  a  matter  of  sound  and 
wise  accounting,   one   schedule   or   another   is   the   better   for   com- 

^  Preventio)i  of  Tax  Avoidiince.  Preliminary  Report  of  a  Sub-Committee 
of  the  Committee  on  Ways  and  Means,  pp.  4,  5.  Seventy-third  Congress, 
Second  Session    (1933). 

^  Annual  Report  of  the  Secretary  of  the  Treasury,  1934,  p.  ^2.  Note  the 
following  from  that  report:  "Satisfactory  progress  was  made  during  the 
fiscal  year  in  the  program  to  determine  reasonable  and  consistent  deprecia- 
tion allowances  for  taxpayers  claiming  such  deductions.  While  it  is  not 
possible  at  this  stage  of  the  program  to  measure  accurately  the  rrsult  in 
back  tax  collections,  data  compiled  for  the  ^-month  period  ended  July  if!, 
T<)34,  indicate  a  total  reduction  in  depreciation  allowances  that  will,  it  is 
estimated,  produce  approximately  $30,000,000  in  additional  taxes.  (Italics 
supplied.) 
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puting  depreciation  deductions.  It  is  the  kind  of  taxation  morality 
that  can  tolerate  and  depend  upon  this  interminable  juggling  of  the 
rules  of  the  game.  If  we  had  a  proper  conception  of  the  nature 
of  assessment,  and  a  proper  application  of  this  concept  under  the 
income  tax,  such  juggling  would  be  impossible. 

It  is  no  secret,  of  course,  that  much  of  the  difficulty  is  to  be 
explained  by  the  extremely  centralized  structure  of  the  income  tax 
organization.  The  temptation  to  preserve  so  great  uncertainty  in 
federal  income  tax  matters  is  due  to  the  effort  to  pour  everything 
through  the  bottleneck  in  Washington.  If  there  were  a  suitable 
series  of  districts,  each  in  charge  of  a  competent  federal  assessor 
of  incomes  with  some  real  authority  and  initiative  as  an  assessor, 
returns  could  be  examined,  taxpayers  could  be  interviewed,  the 
necessary  records  could  be  checked,  and  prompt  adjustment  could 
be  made  of  many  matters  which  must  now  be  relegated  to  Wash- 
ington, where  the  fear  of  error  or  fraud  is  magnified  by  the  remote- 
ness of  the  bureau  from  the  field  of  action.  This  remoteness  favors 
an  administrative  attitude  of  suspicion  which  is  wholeheartedly  met 
by  taxpayer  hostility.  When  Adam  Smith  suggested  that  a  consid- 
erable degree  of  inequality  was  preferable  to  even  a  slight  degree 
of  uncertainty,  I  suspect  he  meant  that  prompt  determination  of  the 
tax  base  sometimes  introduces  a  certain  margin  of  error,  favoring 
the  government  in  some  cases  and  the  taxpayers  in  others.  Such 
variations  were  to  be  preferred,  in  his  opinion,  to  the  uncertainty 
attendant  upon  the  system  now  employed  for  the  income  tax. 

A  second  defect  of  our  income  tax  procedure  is  that  there  is  no 
income  assessment  roll,  except  in  the  states  of  Wisconsin  and  New 
Mexico.  Years  ago  Professor  Plehn  urged  the  establishment  of 
such  a  roll,^  urging  its  importance  from  the  standpoint  of  both  the 
government  and  the  taxpayer. 

A  third  defect  of  this  procedure  is  that  the  taxpayers'  returns 
and  the  money  which  they  pay  are  both  handled  by  the  same  person. 
The  absence  of  the  kind  of  formal  recording  that  is  provided  by  an 
assessment  roll  and  a  tax  roll  increases  the  difficulty  of  proper  audit 
of  the  whole  transaction.  Although  the  collector  of  income  tax 
issues  a  peremptory  notice  and  demand,  scant  legal  basis  exists  for 
his  action,  since  there  is  no  true  warrant  to  collect.  Indeed,  nothing 
has  been  done  upon  which  such  a  warrant  could  be  based.  The 
entire  procedure  is  marked  by  an  informality  and  extra-legality  that 
would  not  be  tolerated  in  the  administration  of  the  property  tax, 
either  by  a  good  administrator  or  by  the  courts.  Nor  is  there  any- 
thing in  the  nature  of  the  income  tax  to  justify  the  failure  to  model 
its  procedure  on  the  best,  rather  than  on  the  worst,  pattern  known 
to  man. 

®C.  C.  Plehn,  "An  .\ssessment  Roll  for  the  Income  Tax,"  BulL-iin  of 
the  National  Tax  Association,  Vol.  V.  pp.  213-220    (April,   1920). 
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Finally,  there  is  no  official  record  upon  which  the  correct  tax 
obligation  is  formally  entered  and  upon  which  a  clearance  of  this 
obligation  by  a  record  of  the  payment  is  also  entered.  A  cancelled 
check  is  usually  the  taxpayer's  only  evidence  of  payment  and  this 
is  not  conclusive  evidence  that  the  correct  amount  has  been  paid. 
All  in  all,  our  collection  of  federal  income  tax  verges  perilously 
close  upon  taking  private  property  without  due  process  of  law. 

Levy.  After  the  tax  base  has  been  assessed,  the  next  step  is  the 
levy  of  the  tax.  This  is  the  formal  order  for  tax  payment  on  the 
assessed  base  at  certain  rates  or  in  specified  amount.  Our  usage, 
both  in  the  statutes  and  in  ordinary  speech,  is  frequently  incorrect 
in  that  we  apply  the  term  "  assessment "  to  the  levy  of  the  tax  as 
well  as  to  the  determination  of  the  amount  of  the  tax  base.  Thus, 
we  speak  of  a  tax  as  being  "  assessed  ".  We  mean,  of  course,  that 
the  tax  is  "  levied  "  on  an  "  assessment  ". 

Authority  to  make  or  order  the  levy  is  conveyed  in  the  law  estab- 
lishing the  tax.  Good  tax  administration  requires  that  some  official 
or  body  of  officials  act  under  this  authority  by  formally  levying  the 
tax.  This  action  should  be  of  record,  as  a  minute  in  the  report  of 
a  duly  convened  meeting,  or  as  a  resolution  adopted  at  such  meeting, 
or  as  an  order  properly  executed  by  the  official  empowered  to  ad- 
minister the  tax. 

Some  tax  laws  fix  the  rates  to  be  levied,  and  such  laws  may  be 
read  as  authorizing,  once  for  all,  the  periodic  levy  of  the  tax  at 
the  designated  rates.  In  the  case  of  the  property  tax,  the  levy  is 
usually  ordered  by  budget-making  authorities  and  formal  action  is 
imperative.  While  there  is  some  argument  for  dispensing  with  this 
step  when  the  tax  rates  are  established  in  the  law,  it  is  more 
logical  and  more  complete  to  have,  even  in  such  cases,  a  periodic 
formal  exercise  of  the  authority.  When  this  is  done,  a  firmer  basis 
is  provided  for  the  warrant  to  collect. 

Determination  of  tlie  tax  due.  Once  the  assessment  and  the  rates 
of  levy  are  fixed,  the  computation  of  the  tax  due  is  a  clerical 
process  which  usually  presents  neither  difficulties  nor  problems  of 
importance. 

The  one  thing  that  should  be  emphasized  here  is  the  importance 
of  a  tax  roll.  This  roll,  like  the  assessment  roll,  carries  a  list  of 
the  taxpayers,  but  it  begins  where  the  other  leaves  off.  That  is, 
the  first  entry  after  the  name  is  the  aggregate  assessment,  carried 
over  from  the  assessment  roll.  The  remainder  of  the  tax  roll  is 
devoted  to  the  tax  levy,  extension  of  the  tax  due,  and  suitable  spaces 
for  recording  payment.  Except  in  the  case  of  the  property  tax,  an 
assessment  roll  may  serve  also  as  a  tax  roll,  but  this  combination 
is  not  feasible  in  property  tax  administration.  It  is  desirable  to 
make  a   separate  tax   roll   in   other   cases,   for   the   assessor  should 
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preserve  his  own  records,  while  the  tax  roll,  prepared  in  duplicate, 
should  go  to  the  collector  and  the  auditor,  respectively. 

Review.  The  delay  in  mentioning  the  review  procedure  is  not  to 
be  interpreted  to  mean  that  all  review  privileges  and  processes  are 
operative  only  after  the  tax  has  been  extended.  These  processes 
may  be  invoked  at  any  stage  and  they  are  utilized  more  frequently, 
perhaps  in  connection  with  the  assessment  than  with  any  other 
stage.  It  will  be  understood,  therefore,  that  discussion  of  the  review 
procedure  at  this  point,  after  disposing  of  everything  connected  with 
the  determination  of  the  tax,  is  simply  an  arrangement  of  con- 
venience. 

The  necessity  of  some  provision  for  reviewing  the  processes  of 
tax  administration  is  apparent.  The  administrative  task  involves  at 
many  points  the  exercise  of  human  judgment  and  discretion,  and 
to  avoid  that  arbitrariness  against  which  Adam  Smith  warned,  there 
must  be  a  means  of  bringing  these  decisions  under  scrutiny  before 
some  other  agency. 

It  may  seem  paradoxical  to  say  that  provision  for  review  must 
be  made,  but  that  an  extensive  volume  of  appeals  to  the  reviewing 
agency  indicates  the  existence  of  defects  that  cannot  be  wholly 
corrected  by  review.  Yet  such  is  the  case.  Theoretically,  every 
person  subject  to  any  tax  has  a  right  to  ask  for  a  review  of  de- 
cisions made  by  administrative  officers  whenever  he  feels  that  such 
decisions  wrongfully  afifect  his  interests.  But  if  many  persons 
appeal,  it  strongly  suggests  something  wrong  with  the  decisions. 
An  exception  would  be  the  case  in  which  the  reviewing  agency 
was  known  to  be  sufficiently  weak  or  unscrupulous  to  be  influenced 
by  specious  pleas. ** 

The  question  of  the  constitution  and  procedure  of  the  tax  review 
agency  is  difficult,  and  may  probably  be  disposed  of  satisfactorily 
in  more  than  one  way.  The  principal  methods  are  review  of  the 
acts  of  inferior  officers  by  higher  administrative  officials,  or  review 
by  the  courts.  These  are  not  mutually  exclusive  devices,  and  the 
major  issue  is  the  point  at  which  the  appellant  shall  be  permitted, 
or  required,  to  abandon  the  channels  of  administrative  review  and 
seek  his  relief  before  the  courts.  Ordinarily,  when  more  than  one 
grade  of  official  is  involved  in  tax  administration,  the  entire  process 
is  not  complete  until  the  higher  officials  have  acted,  as  in  the  review 
and  equalization  of  property  assessments;  and  it  is  reasonable  to 
presume  that  illegal  or  improper  acts  of  the  subordinates  will  be 
corrected  by  the  higher  agencies  before  actual  damage  has  been 
done.  On  the  whole,  it  seems  better  to  exhaust  the  facilities  of 
administrative  review  before  the  matter  goes  to  the  courts,  with  the 
understanding  that  this  involves  no  waiver  or  loss  of  rights  and 
privileges  when  adjudication  is  demanded. 

'^  Cf.  H.  D.  Simpson,  Tax  Racket  and  Tax  Reform  in  Chicago   (1930). 
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One  important  reason  for  this  view  is  that  an  administrative 
review  can  be  conducted  with  much  less  formality  and  expense  than 
are  involved  in  court  action.  The  interests  of  small  taxpayers  can 
be  better  served  in  this  way,  for  they  must  of  necessity  submit  to 
a  considerable  injustice  in  their  tax  bill  rather  than  undergo  the 
greater  burden  of  litigation. 

The  most  difficult  problem  in  connection  with  tax  review  pro- 
cedure emerges  in  those  instances  in  which  the  highest  tax  adminis- 
trative authority,  such  as  the  state  tax  commission,  is  directly 
responsible  for  making  an  assessment,  levying  the  tax,  and  collect- 
ing it.  In  a  number  of  states  the  tax  commission  is  now  directly 
in  charge  of  virtually  all  taxes  imposed  by  state  authority  except 
the  property  tax.  How  shall  the  actions  of  a  tax  commission,  func- 
tioning as  an  assessor,  be  reviewed? 

The  customary  procedure  is  for  the  commission  to  sit  as  a  board 
of  review  on  its  own  acts  as  an  assessor.  It  fixes  the  assessment 
of  the  property  and  franchises  of  corporations,  and  then  sits  as  a 
board  of  review  to  hear  complaints  against  their  assessment.  At 
first  thought  this  appears  incongruous,  for  it  would  seem  that  the 
taxpayer  has  no  efifective  protection  against  arbitrary  findings  in 
support  of  the  initial  decisions.  The  difficulty  may  be  granted,  and 
it  must  also  be  conceded  that  instances  have  occurred  in  which  such 
agencies  have  not  been  able  to  perform  the  quasi-judicial  functions 
of  their  position  with  entire  objectivity.  On  the  other  hand,  some 
tax  commissions  appear  to  have  been  capable  of  listening  with  open 
mind  to  appeals  from  their  own  assessments,  and  to  have  done  their 
duty  in  the  dual  capacity  of  assessor  and  board  of  review  so  as  to 
retain  the  respect  and  the  support  of  the  taxpayers  concerned. 

At  least  two  states.  New  Jersey  and  Massachusetts,  have  created 
a  board  of  tax  appeals,  to  which  all  review  issues  are  taken,  whether 
arising  from  the  action  of  local  or  state  administrators.  So  far  as 
the  experience  of  New  Jersey  is  concerned,  the  scheme  has  little  to 
commend  it,  and  it  is  doubtful  if  a  different  result  would  be  ob- 
tained elsewhere. 

The  principal  difficulty  with  a  board  of  tax  appeals  is  that  it  is 
neither  a  judicial  nor  an  administrative  authority.  Its  rulings  on 
legal  questions  have  no  standing,  for  it  is  not  a  court.  Yet,  not 
being  an  administrative  agency,  it  has  no  staff  facilities  for  con- 
ducting the  kind  of  investigation  that  an  administrator  might  under- 
take in  an  inquiry  into  disputed  issues  of  fact.  It  must,  therefore, 
resort  to  the  accepted  technique  of  adjudication,  which  consists  in 
listening  to  the  testimony  of  strongly  biassed  witnesses  for  both 
sides  and  trying  to  find  the  grain  of  truth  amid  the  chaff.  No  tax 
review  dispute  is  ever  finally  settled  before  a  board  of  tax  appeals 
unless  the  decision,  by  accident,  should  satisfy  both  parties.  The 
prolonged  and  expensive  processes  of  litigation  may  come  no  nearer 
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the  truth  but  they  eventually  settle  something,  since  the  contestants 
must  take  what  they  get  from  the  highest  courts  and  like  it.^° 

Collection.  The  fruition  of  the  whole  tax  administrative  process 
is  the  collection  of  the  public  revenue.  Everything  that  has  gone 
before  is  futile  unless  the  tax  that  we  collect  is  levied.  Adam 
Smith's  caution  against  excessive  zeal  in  collection  should  not  be 
forgotten,  however.  His  canon  of  convenience  advises  that  the  tax 
be  collected  at  the  time  and  in  the  manner  most  convenient  for  the 
contributor  to  pay  it.  This  rule  may  conflict  with  the  principle 
of  economical  tax  administration,  for  it  will  be  more  expensive  to 
be  accommodating  than  to  be  ruthless.  The  wise  policy  will  be  a 
compromise  between  taxpayer  convenience  and  administrative  econ- 
omy such  as  will,  in  some  degree,  serve  both  purposes.  The  trend 
toward  installment  payments  of  property,  income  and  other  impor- 
tant taxes  is  indicative  of  greater  recognition  of  convenience,  and 
it  is  doubtful  if  these  concessions  have  added  much  to  the  cost. 
Great  reforms  are  still  seriously  needed,  however,  in  the  direction 
of  more  simple,  few^r,  and  more  nearly  uniform  tax  reports  and 
returns.  The  burden  of  reporting,  now  borne  by  the  taxpayers  as 
a  hidden  addition  to  the  actual  tax,  is  a  gross  violation  of  both 
convenience  and  economy. 

The  details  of  the  organization  and  operation  of  the  collection 
procedure  must  be  passed  over,  except  for  emphasis  upon  two 
points.  The  first  is  that  the  procedure  should  be  sufficiently  formal, 
always,  to  involve  a  warrant  to  the  collector  to  demand  and  collect 
the  tax.  The  second  is  that  the  collection  procedure  must  be 
sufficiently  formal  to  enable  the  auditor  to  determine  accurately  the 
extent  to  which  the  collector  and  the  taxpayer  have  discharged 
their  respective  duties. 

The  collector's  warrant  may  appear  to  be  an  unnecessary  legal 
technicality,  but  it  must  be  remembered  that  he  is  the  one  who 
actually  takes  the  citizen's  money.  The  taxpayer  has  every  right 
to  know,  before  paying  any  tax,  that  the  collector  who  demands  it 
has  the  authorization  of  a  correctly  executed  warrant.  To  be  valid, 
the  warrant  must  refer  definitely  to  a  certain  tax  obligation   and 

^'^  Cf.  ihe  comments  on  the  organization  and  procedure  of  the  federal 
board  of  income  tax  appeals  in  R.  MaGill's  paper,  "  Federal  Tax  Admin- 
istration," Annals  of  the  American  Academy  of  Political  and  Social  Science, 
Vol.  83,  pp.  179-188  (January,  1936).  Note  the  following:  "Every  tax- 
payer who  knows  the  ropes  can  have  his  case  reviewed  in  Washington  or 
by  the  courts  if  he  wishes  it.''  .\lso  the  following:  ".  .  .  of  a  similar 
volume  of  returns  and  greater  income  tax  collections,  Great  Britain  de- 
velops an  average  of  52  court  decisions  per  year  as  against  about  1,000 
here.''  Dr.  MaGill  pointed  out  that  eight  special  commissioners  in  Great 
Britain  gave  1,100  decisions  in  1934,  of  which  50  were  appealed,  and  of 
these  33  were  sustained.  In  the  same  year,  there  were  780  federal  board 
decisions  appealed,  and  the  board  was  reversed  in  16 1  cases. 
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the  procedure  by  which  this  obligation  was  established;  and  it  must 
authorize  and  order  the  collector  to  take  the  proper  steps  for  col- 
lection of  the  tax  due.  It  is  evident  that  the  formality  of  warrant- 
ing tax  collection  rests  upon  the  correctness  of  the  procedure  with 
respect  to  the  earlier  steps  of  the  administrative  process. 

Further,  the  assessment  or  tax  roll,  and  the  warrant  for  the 
collection  of  the  taxes  shown  therein,  serve  to  fix  definitely  the 
extent  of  the  collector's  obligation  to  the  treasury,  with  respect 
both  to  the  degree  in  which  he  has  complied  with  the  warrant  by 
actually  collecting  the  tax  and  the  degree  to  which  he  has  failed  by 
reason  of  the  failure  or  refusal  of  taxpayers  to  pay.  No  sound 
audit  of  the  collector's  operations  is  possible  unless  a  starting  point 
be  provided  by  the  statement,  in  the  documents  already  mentioned, 
of  how  much  was  to  be  collected  and  from  whom  it  was  to  have 
been  received. 

Some  other  aspects  of  tax  collection  and  of  tax  administration 
generally,  are  less  apparent  and  are  more  likely  to  be  lost  from 
sight  under  the  urgency  of  the  revenue  need. 

The  first  of  these  less  obvious  considerations  is  that  the  collection 
system  must  operate  impartially.  We  shall  probably  never  know 
the  extent  to  which  the  recent  breakdown  of  the  property  tax  was 
genuine,  as  against  the  extent  to  which  it  was  the  culmination  of 
a  generation  of  faulty  collection  policy.  No  doubt  the  tax  rates 
were  excessive  everywhere,  but  the  fact  that  some  communities 
came  through  with  good  collection  records  while  others  were  in  a 
condition  of  chaos,  although  all  were  affected  by  depression,  sug- 
gests that  the  collection  policy  had  something  to  do  with  it.^^ 
The  tax  moratorium  legislation  of  the  early  thirties  was  an  ex- 
pression of  the  hysteria  that  characterized  the  period,  and  it  prob- 
ably did  more  harm  than  good,  as  may  be  expected  of  all  steps 
taken  while  in  the  grip  of  fear  and  undue  excitement. 

Another  point  to  be  made  regarding  tax  collection  which  also 
applies  to  all  other  aspects  of  tax  administration,  involves  the 
attitude  of  the  administrators  toward  the  taxpayers.  The  opposed 
viewpoints  may  be  expressed  as  good  will  versus  hostility.  Taxes 
may  be  administered  in  a  spirit  of  good  will  or  in  a  spirit  of  ill 
temper.  The  one  may  induce  the  people  to  bear  heavy  taxes  cheer- 
fully while  the  other  induces  resentment,  even  if  the  tax  be  mod- 
erate. Commissioner  Henry  Long's  ancestors  would  probably  have 
paid  reasonable  stamp  taxes  and  tea  taxes  had  they  been  imposed 
in  a  dififerent  spirit.  As  it  was,  they  objected  most  seriously  to  a 
trifling  tax  of  only  three  pence  per  pound  of  tea. 

Public  ofiicials  are  sometimes  inclined  to  act  as  if  their  oath  of 
office  and  the  powers  of  their  position  required  them  always  to  put 

^1  Cj.  E.  Friedlander,  "  F.fTective  Methorl  of  (Dllfctinu;  'I'axes  in  Hamil- 
ton County,"  Proceedings  of  the  National  Tax  .IssociiUion,   1032,  jip.  61-69. 
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the  government's  interest  first  and  that  of  the  taxpayers'  second. 
An  excellent  reminder  of  the  parity  of  the  public  and  the  private 
interest  occurs  in  the  assessors'  manual  issued  by  the  Illinois  tax 
commission.  Although  the  following  words  were  directed  at  local 
assessors,  they  contain  an  important  truth  that  should  be  known 
and  applied  by  other  tax  administrators  and  by  public  officials 
generally :  ^- 

"  Every  effort  should  be  made  on  the  part  of  the  assessor  to 
instill  confidence  in  the  taxpayer  as  to  the  impartiality  and 
integrity  of  the  assessing  ofiicials.  No  assessor  should  take 
advantage  of  the  ignorance  of  the  taxpayer  with  respect  to 
the  law ;  assessors  should  regard  themselves  not  only  as  agents 
of  the  government,  but  also  as  agents  of  the  people  them- 
selves. .  .  ." 

It  is  with  regret  that  I  register  my  own  conviction  that  the 
attitude  of  ill  will  toward  taxpayers  is  too  much  in  evidence.  They 
are  called  crooks  and  other  hard  names,  yet  they  are  expected  to 
pay  their  taxes  with  entire  good  nature  and  to  support  government 
loyally  in  other  ways.  It  was  recently  reported  that  in  a  certain 
minor  European  country,  the  communistic  regime  now  in  control 
planned  the  extermination  of  private  capitalism ;  but,  lacking  the 
resources  for  an  immediate  campaign  to  this  end,  a  loan  was  being 
solicited  from  the  capitalists  in  order  to  obtain  funds  with  which 
to  destroy  them.  We  have  had  our  own  share  of  threats  against 
taxpayers  while  at  the  same  time  calling  upon  them  to  support  the 
government.  This  is  not  the  best  way  of  establishing  that  co- 
operation between  the  government  and  the  taxpayers  on  which  the 
success  of  tax  administration  so  large  depends. 

Penalties.  It  is  a  familiar  principle  of  legislation  and  of  public 
administration  that  no  statute  can  be  effectively  applied  if  the  means 
of  enforcement  be  lacking.  At  this  point,  tax  laws  are  in  a  class 
with  all  other  laws.  The  tax  administrator  must  have  some  means 
of  enforcement,  and  penalties  of  one  sort  or  another  constitute  his 
principal  enforcement  weapon.  Such  a  weapon  is  needed,  even  if 
the  application  of  tax  laws  be  undertaken  in  the  most  complete 
spirit  of  good  will  and  fair  play. 

It  is  necessary  to  pass  over  concrete  details  of  the  arrangements 
for  taxation  penalties  in  order  to  comment  briefly  on  certain  less 
obvious  aspects  of  the  system. 

At  the  outset,  it  should  be  noted  that  tax  legislation  and  its 
penalties  for  non-compliance  .stand  somewhat  apart  from  much  other 
legislation.     This  was  pointed  out  by  Adam  Smith,  who  said  that 

^-Illinois  Tax  Commission,  Assessors'  Manual  Jor  z^.?.?,  p.  103.  (Italics 
supplied.) 
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in  the  case  of  taxation,  the  government  first  provided  the  incentive 
for  infraction  of  the  law  and  then  punished  the  infraction.  The 
incentive  to  violate  the  law  is  found  in  the  tax  rates  or  the  tax 
hurden,  and  it  may  increase  progressively  as  the  tax  burden  grows. 
The  more  that  government  demands  of  the  taxpayers,  the  stronger 
is  their  incentive  to  escape  the  load.  Yet,  as  tax  burdens  increase, 
the  penalties  tend  also  to  increase  and  to  be  more  rigorously  applied. 

Therefore,  although  we  may  not  always  recognize  the  fact,  tax 
administration  stands,  here,  between  the  devil  and  the  deep  sea. 
It  seems  reasonable,  as  a  principle  of  equity,  to  assert  that  the  more 
moderate  are  the  government's  demands  upon  taxpayers,  whether  as 
individuals  or  in  the  aggregate,  the  more  strictly  may  it  insist 
upon  compliance  with  these  demands  and  the  more  certainly  may  it 
apply  and  enforce  its  penalties  to  assure  compliance.  The  converse 
of  this  proposition,  namely,  that  as  the  rigor  of  the  tax  increases, 
so  also  must  the  penalty  increase,  is  difficult  to  sustain  as  a  rule 
of  equity. 

This  general  principle  has  been  commonly  recognized  in  the 
administration  of  the  property  tax.  The  weight  of  ordinary  prop- 
erty tax  rates  was  recognized,  in  the  case  of  intangibles,  to  be  so 
serious  as  to  warrant,  not  only  increasingly  indifferent  administra- 
tion, but  also  a  neglect  of  the  available  penalties  so  far  as  con- 
cerned this  class.  Even  the  ultimate  recourse  of  the  property  tax, 
which  is  the  tax  sale,  is  more  formidable  in  theory  than  in  practice, 
for  the  so-called  tax  sale  never  means  an  immediate  and  complete 
transfer  of  title  from  the  delinquent  owner  to  another. 

The  prison  sentence,  as  a  penalty  for  tax  evasion,  is  found  in 
a  few  states  in  connection  with  the  property  tax,  but  it  is  rather 
general  as  a  final  recourse  in  enforcing  other  taxes,  notably  the 
income  tax.  As  a  property  tax  enforcement  measure,  it  is  a  dead 
letter  in  New  Jersey,  Maine,  and  probably  in  all  other  states  except 
Massachusetts,  and  there  it  can  be  effective  only  in  proportion  as  it 
is  but  little  used.  The  state  tax  commissioner  himself  could  not  jail 
all  of  the  property  owners  of  a  community  if  they  went  on  a  tax 
strike. 

From  a  detached  viewpoint,  the  prison  sentence  appears  to  be 
quite  as  anomalous  to  enforce  tax  collection  as  it  was  in  earlier 
times  to  enforce  debt  collection.  A  century  ago  it  began  to  be 
realized  that  the  surest  way  not  to  collect  a  debt  was  to  put  the 
debtor  in  jail.  Eventually  we  may  realize  that  an  effective  way  of 
stopping  tax  payments  is  to  put  the  delinquent  in  jail.  The  most 
conspicuous  instances  of  this  extreme  penalty  are  found  in  the  case 
of  long  sentences  against  certain  persons  convicted  of  federal  in- 
come tax  evasion.  The  fact  that  some  of  these  persons  were 
suspected  of  having  obtained  income  by  unlawful  means  and  even 
to  have  been  guilty  of  far  more  serious  offenses  against   society 
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than  tax  evasion,  has  dulled  our  appreciation  of  what  this  kind  of 
tax  enforcement  procedure  really  means.  When  it  is  used  to  enforce 
tax  rates  so  severe  as  to  mean  virtual  expropriation  of  large  in- 
comes it  is,  in  principle,  a  reversion  to  the  eighteenth  century 
methods  of  debt  collection. 

Taxation  and  its  penalties  stand  apart  also  because  the  process, 
as  a  whole,  means  the  taking  of  private  wealth  for  public  purposes. 
We  may  concede  the  principle,  already  clearly  established  in  law, 
that  no  one  may  hope  to  avoid  payment  of  taxes  duly  levied,  nor  to 
escape  the  fair  penalties  for  non-payment,  simply  because  he  does 
not  concur  in  the  program  of  public  purposes  being  undertaken  at 
any  particular  time.  But  how  does  the  matter  stand  when  penalties 
are  invoked  against  one  who  seeks  to  escape  paying  ta.xes  on  the 
ground  that  his  money  is  not  to  be  used  for  a  legitimate  public 
purpose?  Specifically,  suppose  that  this  person  undertook  to  justify 
his  tax  evasion  by  pointing  out  that  he  was  merely  being  levied 
upon  to  support  the  spoils  system.  It  is  well  known  that  this  vicious 
system  flourishes  under  all  parties  and  all  administrations  and  in  all 
grades  of  government.  Needless  to  say,  no  tax  administrator  and 
no  court  in  the  land  would  think  of  sustaining  resistance  to  taxation 
merely  because  of  the  spoils  system,  but  this  only  indicates  our 
one-sided  conception  of  the  public  morality  involved.  If  we  were 
as  ready  to  fine  or  imprison  the  public  official  who  wastes  public 
funds  on  patronage  as  we  are  the  citizen  who  attempts  to  escape 
his  tax  obligation,  we  should  at  least  have  a  more  defensible  moral 
basis  for  some  of  our  tax  penalties.  Tax  evasion  is  a  fraud  against 
the  government,  while  patronage  wastes  are  a  fraud  against  the 
taxpayers.  Morally,  they  are  on  the  same  ground.  Unfortunately, 
our  standards  with  respect  to  spending  the  taxpayers'  money  are 
deplorably  below  those  which  we  seek  to  establish  as  a  guide  for 
the  behavior  of  the  citizens  in  paying  their  taxes. 

Nothing  has  been  said  here  about  the  standards  that  should  be 
upheld  in  selecting  the  personnel  of  tax  administration.  Obviously, 
an  important  essential  of  good  tax  administration  is  the  maintenance 
of  a  high  standard  of  ability  and  integrity  in  the  officials  them- 
selves. Space  and  time  limitations  prevent  development  of  this 
point,  but  I  have  already  discussed  this  subject  at  various  times, 
and  the  earlier  presentation,  to  be  incorporated  here  by  reference, 
must  suffice. ^^ 


^^  Cf.  H.  L.  Lutz,  T/ic'  State  Tax  Commission  (iQiS),  chap,  xiv ;  also, 
"The  State  Tax  Commission  and  the  Property  Tax,"  in  Annals  of  the 
American  Academy  of  Political  and  Social  Science,  Vol.  XCV,  pp.  276-83 
(May,  1921)  ;  also,  "What  should  a  permanent  State  Tax  Commission  do?" 
in  California  Tax  Digest,  Vol.  6,  pp.  80-83   (March,  1928). 
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Chairman  Zoercher:  We  have  a  few  resolutions  that  will  have 
to  be  read  and  then  referred  to  the  committee  on  resolutions.  In 
the  meantime  I  want  to  thank  these  gentlemen  for  the  excellent 
papers  they  have  given. 

Henry  F.  Long  :  Are  you  going  to  leave  the  tax  administrators 
out  on  a  limb  after  that  paper,  or  is  there  going  to  be  discussion  ? 

Chairman  Zoercher:  There  is  no  discussion  tonight.  It  is 
supposed  to  be  a  banquet  meeting  where  the  men  who  are  assigned 
to  talk  have  the  privilege  of  saying  what  they  want  to,  without 
any  reply. 

Secretary  Query  : 

Whereas,  Congress  has  levied  an  emergency  federal  tax  of  one 
cent  per  gallon  on  gasoline,  same  to  be  utilized  for  general  fund 
purposes  in  balancing  the  federal  budget,  and 

Whereas,  the  revenues  derived  from  such  tax  are  not  earmarked 
for  roads,  and  their  use  in  the  general  fund  constitutes  in  effect  a 
diversion  of  state  highway  revenues  to  purposes  other  than  road 
building  and  maintenance,  and 

Whereas,  the  forty-eight  states  of  the  United  States  already 
had  heavy  state  gasoline  taxes  when  such  federal  gasoline  tax  was 
imposed  in  1932,  and 

Whereas,  the  imposition  and  continuation  of  the  federal  gaso- 
line tax,  owing  to  the  existing  taxes  in  this  state,  are  detrimental 
to  the  interests  of  all  the  states,  in  that  it  tends  to  make  the  total 
gasoline  tax  in  all  states  excessive,  and  has  caused,  among  other 
results,  in  some  states  diminished  returns,  and 

Whereas,  the  imposition  of  such  tax  also  tends  to  encourage 
diversion  and  evasion  of  gasoline  taxes  in  the  several  states,  and 

Whereas,  taxation  of  gasoline  sales  properly  is  the  function  of 
the  states  for  highway  revenue  purposes,  particularly  for  the  pur- 
pose of  matching  federal  aid  funds,  and 

Whereas,  the  taxation  of  gasoline  sales  should  be  left  to  the 
several  states  for  their  exclusive  use  as  a  means  to  provide  funds 
for  necessary  highway  construction  and  maintenance, 

Now,  THEREFORE,  be  it  resolved,  by  the  National  Tax  Associa- 
tion, assembled  in  Indianapolis,  Indiana,  on  September  30,  1936, 
that  the  Congress  of  the  United  States  be  and  is  hereby  respectfully 
petitioned  to  enact  during  its  session  in  1937  such  legislation  as 
may  be  necessary  to  eliminate  or  repeal  the  federal  tax  on  gasoline, 
and  to  withdraw  the  federal  government  from  this  field  of  taxation, 
leaving  to  the  states  exclusively  the  power  and  right  to  tax  gasoline 
in  the  future. 

And  be  it  further  resolved,  That  a  copy  of  this  resolution  be 
transmitted  to  the  President  of  the  United  States,  the  clerk  of  the 
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House  of  Representatives,  the  chairman  of  the  Ways  and  Means 
Committee  of  the  House,  the  secretary  of  the  Senate,  and  the  chair- 
man of  the  Senate  Committee  on  Finance,  and  likewise  to  each 
member  of  the  two  Houses  of  Congress  from  this  state,  and  that 
all  of  these  be  requested  to  use  their  best  endeavors  to  secure  the 
enactment  of  legislation  eliminating  the  federal  gasoline  tax,  with- 
draw the  federal  government  from  this  field  of  taxation,  leave  to 
the  states  the  sole  right  to  levy  gasoline  taxes,  and  thus  afford 
both  to  highway  users  of  the  nation  and  the  highway  departments 
of  the  several  states  relief  from  depleted  state  highway  revenues 
and/or  the  diversion  and  evasion  of  gasoline  taxes  resulting  from 
the  present  high  combined  tax  rate  on  motor  fuels. 

Here  is  another  resolution : 

Whereas,  The  Congress  of  the  United  States  has  levied  and 
has  continued  from  year  to  year  emergency  federal  tax  of  one  cent 
per  gallon  on  sales  of  gasoline,  the  revenues  from  which  are  utilized 
for  general  fund  purposes,  and 

Whereas,  such  federal  gasoline  tax  constitutes  a  double  assess- 
ment on  motor  vehicle  operators,  in  view  of  the  fact  that  the  forty- 
eight  states  of  the  United  States  also  have  heavy  state  taxes  on 
sales  of  gasoline,  and  such  tax  is  in  fact  an  invasion  of  the  rights 
of  the  states,  and 

Whereas,  the  use  for  general  fund  purposes  of  the  said  revenues 
derived  from  the  said  federal  gasoline  tax  constitutes  in  effect  a 
usurpation  and  diversion  of  funds  that  should  rightfully  accrue  to 
the  states  for  road  construction  and  maintenance,  and 

Whereas,  the  assessment  of  this  tax  by  the  federal  government 
is  highly  detrimental  to  the  interests  of  this  state,  in  that  it  now 
tends  to  make  the  total  gasoline  tax  excessive,  and 

Whereas,  contrary  to  the  intent  and  purpose  of  the  gasoline  tax 
principle  as  originally  recognized  by  the  states,  and  later  subscribed 
to  by  the  Congress  of  the  United  States  in  the  Hayden-Cartwright 
Act  of  1934,  the  federal  gasoline  tax  also  encourages  diversion  and 
evasion  of  gasoline  taxes  in  the  states,  and 

Whereas,  revenues  from  the  taxation  of  gasoline  sales  were 
originally  intended  properly  to  belong  to  the  states  for  the  con- 
struction and  maintenance  of  roads,  and  must  be  restored  to  them, 
particularly  in  view  of  the  necessit}'  for  matching  future  federal  aid 
funds,  and 

Whereas,  for  the  foregoing  reasons,  in  view  of  the  further  fact 
that  the  Ways  and  Means  Committee  of  the  House  of  Representa- 
tives, the  Finance  Committee  of  the  Senate,  and  the  Vinson  sub- 
Committee  on  Double  Taxation  have  each  recognized  the  unfairness 
of  the  federal  gasoline  tax.  and  have  stated  that  it  ought  to  be 
eliminated,  and 
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Whereas,  we  believe  that  the  said  tax  should  be  allowed  to 
expire  at  the  expiration  of  the  present  fiscal  year  and  the  taxation 
of  gasoline  hereafter  left  to  the  states  for  their  exclusive  use  as  a 
means  of  providing  funds  for  highways, 

Now,  THEREFORE,  BE  IT  RESOLVED,  by  the  National  Tax  Associa- 
tion in  convention  assembled,  in  the  city  of  Indianapolis,  Indiana, 
on  September  30,  1936,  that  the  above  committees  and  both  Houses 
of  Congress  be  and  hereby  are  memorialized  on  behalf  of  the  mem- 
bers of  this  organization  to  allow  the  federal  gasoline  tax  to  expire 
at  the  close  of  the  present  fiscal  year,  in  accordance  with  the  de- 
clared intent  at  the  time  it  was  passed,  that  it  be  not  levied  again 
in  any  way  whatsoever,  and  that  the  federal  government  perma- 
nently withdraw  from  the  field  of  gasoline  taxation  and  leave  to  the 
states  exclusively  the  power  and  right  to  tax  gasoline  sales  in  the 
future. 

And  BE  IT  FURTHER  RESOLVED,  that  a  copy  of  this  resolution  be 
transmitted  to  the  chairman  of  the  Ways  and  Means  Committee  of 
the  House  of  Representatives,  to  be  laid  before  members  of  the 
committee,  and  to  the  chairman  of  the  Senate  Committee  on  Finance, 
to  be  laid  before  the  members  of  that  committee,  and,  likewise,  to 
both  senators  from  this  state,  and  the  members  of  the  House  of 
Representatives  from  this  state,  urging  them  to  use  their  utmost 
endeavors  to  carry  out  our  desires  as  expressed  in  the  letter  and 
spirit  of  this  resolution,  and  thus  afiford  to  our  members  and  all 
those  who  operate  motor  vehicles  or  are  consumers  of  gasoline, 
commercially  or  privately,  in  this  state,  the  greatly  needed  relief 
which  they  demand  from  an  excessive  burden  of  discriminatory 
gasoline  taxation. 

And  here  is  another  resolution : 

Whereas,  numerous  proposals  have  been  advanced  in  recent 
years  relative  to  the  restriction  or  abolition  of  taxes  on  the  capital 
value  of  property,  and 

Whereas,  such  proposals  appear  in  many  instances  to  be  con- 
trary to  equitable  taxation  and  contrary  to  the  model  tax  plan  as 
developed  by  the  national  tax  conferences  of  former  years,  and 

Whereas,  it  is  reported  by  the  members  of  the  conference 
representing  the  state  of  Michigan  that  a  proposal  for  the  complete 
abolition  of  all  general  property  taxes  is  pending  before  the  electors 
in  November,  and 

Whereas,  said  delegates  report  that  said  proposal  if  carried  will 
threaten  the  stability  of  established  government,  and  urgently  re- 
quest the  study  of  this  and  similar  proposals  by  a  committee  ap- 
pointed by  the  National  Tax  Association. 

Therefore,  be  it  resolved,  that  the  president  of  the  National 
Tax   Association   be   authorized   to   appoint   a   committee   of   seven 
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members,  to  be  known  as  the  Committee  for  the  Study  of  Proposals 
for  Property  Tax  Exemption  and  Abolition,  and  that  such  com- 
mittee be  empowered  to  study  the  proposals  for  restriction  of  prop- 
erty taxes  and  to  make  all  information  so  obtained  available  to  the 
agencies  of  states  wherein  such  proposals  may  be  pending,  and  to 
make  such  reports  to  successive  conferences,  showing  its  progress 
and  findings,  as  the  committee  may  deem  proper. 

These  resolutions,  having  been  read,  will  be  submitted  to  the 
resolutions  committee  without  debate. 

Chairman  Zoercher:  Anything  further?  I  looked  at  those 
resolutions  to  see  whether  the  person  introducing  them  signed  his 
name.  There  doesn't  seem  to  be  any  name  attached  to  them.  I 
don't  know  whether  he  didn't  want  anybody  to  know  the  author  of 
it,  or  not,  but  it  seems  to  me  anybody  who  would  want  to  present 
a  resolution  would  sign  his  name  to  it,  and  let  the  people  know  he 
wants  to  submit  something  of  that  kind  for  consideration. 

Is  there  anything  further  ? 

Oscar  Leser  :  I  thought  you  said  you  would  not  entertain  any- 
thing further. 

Chairman  Zoercher:  I  won't  entertain  any  discussion  of  these 
two  gentlemen's  papers.  That  is  against  the  rules,  or  it  is  against 
our  practice.  If  there  is  nothing  further,  we  will  stand  adjourned 
until  tomorrow  morning  at  nine-thirty. 

(Adjournment.) 


TENTH  SESSION 

Thursday,  October  1,  1936—9:30  A.  M. 

Chairman  Zoercher:  The  conference  will  come  to  order.  We 
are  hoping  that  at  the  conclusion  of  the  afternoon  meeting  we  can 
hold  the  business  meeting  of  the  National  Tax  Association,  because 
part  of  the  program  that  was  intended  for  the  session  tonight  was 
dispensed  with  last  night.  Doctor  Lutz  gave  his  paper  last  night. 
Those  of  you  who  were  here  know  we  had  a  very  interesting  meet- 
ing, and  our  friend  Henry  Long,  I  suspect,  may  want  to  discuss 
something  this  morning.  He  wanted  to  last  night,  and  I  would  not 
permit  him  to  do  so.  After  we  have  finished  with  the  morning 
program,  if  there  is  any  general  discussion  anyone  wants  to  bring 
up,  of  course  it  can  be  done. 

I  had  word  some  time  ago  from  the  tax  commissioner  from  Texas 
that  he  would  not  be  able  to  come,  but  we  have  in  his  place  the 
director  of  revenue  of  tlie  State  Teachers'  Association,  Mr.  Lewis 
B.  Cooper. 

Lewis  B.  Cooper,  presiding. 

Chairman  Cooper:  Mr.  President,  and  Members  of  the  National 
Tax  Conference  and  Friends,  on  this  occasion  I  am  pinch-hitting. 
I  was  sent  in  as  a  pinch-hitter  in  the  tenth  inning,  for  our  good 
friend,  Honorable  R.  B.  Anderson,  tax  commissioner  of  Texas. 
It  was  impossible  for  Mr.  Anderson  to  be  here  because  of  an  extra 
session  of  the  legislature  that  convened  last  Monday.  During  this 
v/eek  and  the  next  two  or  three  weeks  they  will  be  in  session, 
working  on  social  security  legislation,  in  addition  to  the  old-age 
pension,  and  they  are  trying  to  get  that  passed,  and  then  they  will 
have  to  find  some  revenue  with  which  to  finance  it.  So,  Mr.  An- 
derson's duties  are  numerous  this  week,  and  that  is  the  reason  he 
could  not  be  here.  I  know  that  he  would  be  highly  pleased  with 
these  sessions  and  would  be  happy  to  preside  at  this  session. 

We  have  in  some  respects  been  fortunate  in  solving  our  revenue 
problems  this  summer  because  of  the  Texas  Centennial.  For  some 
reason  the  state  road  fund  has  a  surplus  of  about  $8,000,000.  One 
third  of  our  gasoline  tax  goes  to  schools ;  the  rest  of  it  goes  to 
road  maintenance,  bond  service  and  construction  of  roads.  In  our 
available  state  school  fund  in  August  we  had  a  surplus  of  between 
three  and  four  million  dollars.  I  think  that  was  due  to  the  in- 
creased consumption  of  gasoline  and  the  increased  consumption  of 
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liquor  by  tourists.  If  we  could  get  these  people  to  come  into  Texas 
every  year  and  consume  our  liquor, — they  think  our  liquor  is  much 
better  than  it  is  at  home, — I  expect  that  would  help  solve  our  prob- 
lems. Then  when  they  get  to  feeling  real  good  they  might  get  into 
their  high-powered  automobiles  and  travel  along  those  stretches  and 
ribbons  of  concrete,  drive  a  thousand  miles  in  the  same  state,  and 
in  one  direction.  We  don't  know  how  much  revenue  they  are  put- 
ting into  our  treasury  in  the  form  of  gasoline  tax.  So,  we  have 
been  fortunate,  I  think,  in  that  respect,  in  celebrating  the  Texas 
Centennial.  The  attendance  at  Dallas  is  approximately  five  million, 
and  still  one  more  month  to  go. 

We  have  been  paying  practically  all  of  the  old-age  pensions  dur- 
ing the  past  three  months  from  our  liquor  tax.  We  are  afraid  that 
when  these  consumers  of  liquor  and  gasoline  quit  coming,  after  the 
close  of  the  Texas  Centennial,  we  will  have  to  find  some  other 
source  of  revenue,  so  that  we  called  an  extra  session  of  the  legis- 
lature to  get  ready  for  it.  There  will  be  another  month  of  that 
show,  and  you  are  all  welcome.  If  you  haven't  heard  about  it  or 
seen  it,  you  should  see  it. 

A  pinch-hitter  using  his  own  cracked  l)at  sometimes  fouls  a  few 
balls  into  the  grandstand,  so  I  am  going  to  tell  you  a  story.  In 
that  way  we  will  let  the  crowd  begin  to  gather,  and  if  they  miss  the 
story  they  won't  miss  much.  In  the  meantime  I  would  like  for  the 
speakers  on  the  program  this  afternoon  to  come  to  the  platform, 
so  that  I  will  know  who  to  call  on  and  in  what  order. 

Philip  Zoerciier:    They  are  both  here. 

Chairman  Cooper  :  To  go  on  with  my  story,  it  was  noon  out 
in  the  mid-Atlantic,  on  a  passenger  steamer.  The  ocean  was  peace- 
ful and  quiet,  a  wide  expanse  of  mirror.  The  passengers  were 
having  a  good  time,  and  they  found  among  their  number  a  magician. 
They  persuaded  him  to  give  them  some  entertainment.  Soon  after 
the  noon-hour  he  started  pulling  a  few  tricks  for  them.  Very  nearby 
was  the  ship's  mascot,  a  parrot,  a  very  intelligent  parrot.  The 
magician  started  his  program  by  reaching  over  and  picking  up  his 
napkin,  spreading  it  out  over  a  small  plate ;  he  passed  his  hands 
over  the  napkin,  said  a  few  mysterious  words  to  the  plate,  lifted  the 
napkin,  and  the  plate  had  disappeared.  The  audience  cheered,  be- 
cause they  thoroughly  understood.  But  the  old  parrot  was  bewil- 
dered.    He  could  not  understand  it;  and  he  didn't  say  a  word. 

The  magician  went  over  toward  the  parrot,  near  a  small  table, 
picked  up  a  tablecloth,  and  spread  it  over  that  table,  moved  his 
hands  over  the  table,  over  the  cloth,  said  a  few  words  to  the  table, 
picked  up  the  cloth,  and,  lo  and  behold,  the  table  had  disappeared. 
The  audience  cheered  loud  and  long ;  but  the  old  parrot  was  dumb ; 
he  just  couldn't  understand  it.     He  didn't  open  his  mouth.     Then, 
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the  magician  stepped  over  and  picked  up  a  large  tarpaulin,  went 
over  to  the  baby  grand  piano  and  spread  it  over  the  piano,  and  just 
as  he  started  to  wave  his  hands  over  that  piano,  a  terrific  explosion 
rent  the  ship  asunder ;  the  piano  fell  through ;  the  ship  cargo,  pas- 
sengers and  all,  went  under.  In  twenty  or  thirty  minutes  the  ocean 
was  quiet  again,  only  a  small  amount  of  wreckage  was  afloat,  and 
out  on  a  steamer  chair  the  old  parrot  had  found  a  resting  place  and 
was  floating  along.  The  magician,  swimming  by,  almost  completely 
exhausted,  cried,  "  Help,  help,  help,"  and  went  under.  The  old 
parrot  fixed  his  eyes  on  that  spot,  and  a  few  minutes  later  the 
magician,  further  on,  came  up  a  second  time  and  shouted,  "  Help, 
help,  help,"  and  went  under.  The  parrot  transfixed  his  eyes  upon 
that  spot,  without  moving,  until  a  few  minutes  later  the  magician 
came  up  for  a  third  time  and  shouted  in  a  feeble  voice,  "  Help,  help, 
help,"  and  went  under  for  the  third  and  last  time.  The  old  parrot 
glued  his  eyes  to  that  spot  and  for  minutes  he  didn't  say  a  word. 
He  was  filled  with  admiration.  Everything  had  gone  except  the 
floating  wreckage  of  the  ship,  and  he  broke  the  silence  by  shouting, 
"  Marvelous,  marvelous,  marvelous." 

If  you  gentlemen  will  look  at  your  program  you  will  find  that 
we  have  at  least  three  magicians  appearing  before  us  at  each  of 
these  meetings,  and  as  you  sit  back  there,  and  as  each  one  comes  up 
and  goes  down,  we  give  them  applause,  and  then  in  our  discussions, 
someone  gets  up  and  says,  "  Marvelous,  marvelous."  Now,  we  are 
in  our  tenth  session  and  we  have  a  marvelous  program  this  after- 
noon, and  after  that  program  we  will  go  out  and  feed  our  appetites. 
Then  come  back  this  afternoon  and  sit  in  these  same  chairs  and 
hear  some  more  magicians  talk  to  us  about  the  problems  of  taxa- 
tion; and  then,  after  tonight,  we  will  leave  the  boundaries  of  this 
great  commonwealth  and  return  to  our  respective  homes  and  loved 
ones ;  and,  as  we  talk  to  our  friends  about  the  hospitality  and  good 
time  and  programs  here,  we  will  say  to  them.  "  That  was  a  mar- 
velous conference  of  the  National  Tax  Association  in  Indianapolis." 
I  haven't  missed  a  session  this  year.  At  Oklahoma  City  was  the 
first  time  I  knew  the  National  Tax  Association  was  in  existence. 
I  attended  every  session  then,  and  I  haven't  missed  one  here.  I 
think  that  the  sessions  are  marvelous.  You  get  three  angles,  three 
sides,  and  then  perhaps  there  is  a  fourth  dimension  to  this  that  is 
not  really  represented  as  adequately  as  it  should  be. 

I  represent  the  Texas  State  Teachers'  Association,  and  the  teach- 
ers of  that  state  are  interested  in  taxation  just  as  much  as  anybody 
else.  I  think  the  road  commissions  ought  to  be  represented.  There 
is  a  tax  gatherer,  a  tax  payer  and  a  tax  spender,  and  it  is  not 
always  the  taxpayer  that  is  the  tax  gatherer;  and  if  we  cannot 
render  services  that  justify  taking  tax  money  and  spending  it  for 
the  common  good,  then  wc  should  not  take  tax  money. 
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Why  tax,  anyhow  ?  I  have  heard  this  term  used  only  twice  in 
this  conference — the  l)enefits  of  taxation.  That  side  of  taxation  is 
grossly  neglected  here.  It  was  neglected  in  Oklahoma  City.  Prac- 
tically all  speak  of  it  as  the  burden  of  taxation.  I  think  of  taxation 
as  the  greatest  benefit  a  democratic  country  can  have.  We,  through 
taxation,  ought  to  purchase  service  and  enterprise  of  government. 
We  forget  sometimes  our  highways,  that  we  ride  to  work  on,  the 
street  that  we  park  our  cars  on,  the  court  that  protects  us,  the  school 
that  educates,  and  the  education  system.  1  thoroughly  believe  that 
education  is  the  guardian  angel  of  democracy.  I  believe  that  in  state 
building  there  are  three  outstanding  attributes  that  should  be  de- 
veloped side  by  side.  A  state  must  have  natural  resources,  a  state 
must  have  human  resources,  the  biological  heritage  of  the  race ;  a 
state  must  have  social  institutions  and  government ;  and  I  think 
that  in  Texas  we  have  gone  far  in  advance  in  developing  the 
material  side  of  Texas  and  have  neglected  the  human  and  social 
side.  I  believe,  because  of  that  fact,  our  extra  session  of  the  legis- 
lature is  necessary ;  and  the  presiding  officer  this  morning  was  not 
able  to  be  here  because  we  are  having  to  provide  in  an  unusual  way 
for  social  security. 

Sometimes  I  think  if  we  could  get  a  different  plan  of  social 
security,  we  would  not  have  to  provide  so  much  tax  money.  But, 
we  do  not  have  groups  in  Texas  that  are  thinking  along  that  line. 
They  are  getting,  getting,  getting  more  for  themselves  and  others. 
And,  what  happens  to  the  rich  man  in  Texas  ?  He  takes  his  greasy 
millions,  goes  to  California,  Florida  or  New  York,  or  some  other 
place,  and  spends  it.  They  do  not  stay  there,  very  many  of  them. 
An  income  tax  would  not  do  us  much  good. 

So  much  for  the  pinch-hitting  and  those  fouls  going  into  the 
grandstand. 

You  have  this  morning  some  magicians  who  are  going  to  give 
us  further  enlightenment  on  some  of  the  problems  of  taxation.  The 
first  to  speak  to  you  is  Fred  L.  Fox,  State  tax  commissioner  of  West 
Virginia. 

THE  TAXATION  OF  CHAIN  STORES 

FRED    L.    FOX 
West  Virginia  State  Tax  Commissioner 

The  existence  of  the  chain  store  as  now  operated  is  mainly  the 
result  of  modern  developments  in  transportation,  communication  and 
finance.  Before  the  advent  of  the  so-called  modern  era,  its  opera- 
tion would  have  been  impossible.  It  is  merely  another  case  where 
the  law  is  called  upon  to  adjust  itself  to  a  changed  condition;  and 
it  is  one  of  the  saving  features  in  our  system  of  government  that 
we  experience  little  difiiculty  in  these  adjustments.  With  the  con- 
22 
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stitution  so  framed  as  to  admit  of  these  adjustments  without  violat- 
ing the  spirit,  or  even  the  letter,  thereof,  and  with  forty-eight 
legislatures  and  a  Congress  always  ready,  and  even  eager,  to  settle 
all  questions  by  legislation,  we  are  rapidly  finding  a  way  to  deal 
with  this  modern  innovation  in  business. 

In  the  old  days,  before  the  coming  of  the  railroads,  both  the 
manufacture  and  distribution  of  goods,  wares  and  merchandise  were 
confined  to  comparatively  narrow  territorial  limits.  In  the  very 
nature  of  things,  it  could  not  be  otherwise.  Merchandise  could  not 
be  transported  for  long  distances  on  account  of  prohibitive  costs ; 
perishable  goods  could  not  be  moved  any  considerable  distance,  and 
necessarily  had  to  be  consumed  near  the  place  of  production;  all 
of  which  resulted  in  the  retail  distribution  of  all  classes  of  merchan- 
dise at  or  near  the  place  of  production.  With  the  railroads  came  a 
change,  resulting  in  the  establishment  of  new  manufacturing  centers 
and  the  transportation  of  manufactured  products  to  widely  separated 
communities  and  states.  With  the  railroads  came  the  telegraph 
lines,  later  the  telephone,  and,  still  later,  the  radio,  all  agencies  of 
communication  facilitating  the  extension  of  business  in  all  lines, 
and,  particularly  as  to  the  radio,  the  nation-wide  advertising  of 
merchandise  of  all  kinds.  Then  came  the  motor  vehicle  and  good 
roads,  bringing  about  the  transportation  of  merchandise  from  state 
to  state,  and  from  the  most  remote  sections,  and  bringing  to  our 
very  doors  the  merchandise  of  the  world.  And  along  with  all  of 
these  developments  came  improved  methods  of  refrigeration,  by 
which  perishable  goods  could  be  transported  unlimited  distances,  and 
stored  for  almost  indefinite  periods,  ready  for  transportation  by 
water,  rail,  or  motor  vehicle,  for  final  sale  and  consumption. 

With  these  changes  came  resulting  changes  in  the  distribution 
and  sale  of  commodities  and  manufactured  products.  The  first  was 
an  increase  in  distribution  through  wholesalers  and  jobbers.  These 
had  their  day,  and  small,  indeed,  was  the  city  which  could  not  boast 
a  number  of  wholesale  establishments  engaged  in  different  lines  of 
business,  such  as  groceries,  dry  goods  and  notions,  hats,  shoes,  rugs 
and  many  other  articles  of  trade  and  commerce.  But  that  day  has 
passed,  and,  while  we  still  have  wholesalers  and  jobbers,  they  are 
few  in  number  as  compared  with  the  number  of  a  quarter  of  a 
century  ago,  and  their  agent  and  representative,  the  old-time  drum- 
mer, is  almost  extinct. 

The  passing  of  the  wholesalers  and  jobbers  was  brought  about  by 
the  advent  of  the  chain  store.  It  was  inevitable  that,  given  the 
opportunity,  capital  would  engage  in  the  business  of  retailing  mer- 
chandise. It  was  not  content  to  let  this  rich  field  of  endeavor  go 
uncultivated.  The  advantage  of  organizing  a  number  of  sale  outlets, 
at  favored  locations  throughout  the  country;  inaugurating  a  uni- 
form system  of  sales  for  cash;  purchasing  large  quantities  of  mer- 
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chandise  at  lower  prices  than  those  c|uoted  by  the  jobbers,  and  being 
able  to  dispose  of  such  merchandise  at  lower  prices  than  could  be 
offered  by  independent  merchants,  was  not  overlooked.  The  con- 
sequence was  that  systems  of  chain  stores  were  set  up,  small  in  the 
beginning,  but  extended  year  by  year,  embracing  within  their  activi- 
ties every  character  of  merchandise. 

In  the  beginning,  stores  were  located  in  the  most  prosperous  cities 
and  towns  of  the  country,  where  the  volume  of  trade  was  heavy ; 
but  later  on  these  stores  reached  out  into  the  smaller  towns  and 
villages  so  that  it  can  be  said  today  that  they  cover  the  land ;  and 
there  can  scarcely  be  found  a  village  of  five  hundred  population 
which  does  not  have  within  its  limits  a  store  connected  with  some 
chain  of  stores ;  and  the  percentage  of  merchandise  handled  by  these 
stores  is  increasing  by  leaps  and  bounds  as  the  years  go  by,  now 
approximating  one-fourth  of  the  total  retail  sales  in  the  nation.  An 
interesting  development  in  connection  with  the  chain  store  is  its 
effect  on  the  mail  order  method  of  merchandising.  Many  of  the  great 
mail  order  houses  have  established  stores  throughout  the  country, 
and  I  am  told  that  as  to  one  of  the  larger  of  these  companies  only 
forty  per  cent  of  its  business  is  now  strictly  mail  order  business,  the 
remaining  sixty  per  cent  being  done  in  the  stores  it  is  operating 
throughout  the  nation. 

If  the  coming  of  the  chain  store  was  inevitable,  opposition  to 
these  organizations  was  just  as  inevitable.  The  independent  mer- 
chant, particularly  in  the  smaller  cities,  towns  and  villages,  came 
very  near  having  the  idea  that  he  had  a  vested  right  in  the  trade 
naturally  served  by  him  in  his  community.  When  the  new  store 
came,  with  its  new  system  of  advertising  and  display,  with  sales  for 
cash  at  lower  prices  than  he  could  afford  to  meet  by  reason  of  the 
fact  that  he  was  obliged  to  purchase  his  merchandise  through  whole- 
salers and  jobbers,  and  pay  their  profit,  whereas  the  new  merchant, 
being  a  part  of  a  large  chain,  received  his  merchandise  direct  from 
the  manufacturer  in  most  instances ;  and  the  independent  merchant 
saw  that  he  could  not  permanently  compete  with  the  new  merchant, 
he  was  prompted  to  look  around  for  arguments  against  the  chain 
store,  and  there  were  a  number  of  arguments  which  could  be  legiti- 
mately advanced  against  it.  In  the  first  place,  the  manager  of  the 
new  store  was  likely  an  outsider,  little  interested  in  the  local  com- 
munity, and  the  owners  of  this  chain,  in  most  instances  a  corpora- 
tion, having  no  interest  in  the  community  other  than  the  profits 
which  could  be  derived  therefrom.  The  independent  merchant  was, 
in  most  instances,  the  owner  of  the  property  in  which  he  carried 
on  his  business,  owned  a  home  in  the  community,  contributed  in  the 
way  of  taxes,  and  otherwise,  to  the  upbuilding  and  maintenance  of 
the  community,  and  was  in  every  sense  a  part  of  it;  whereas  the 
owners,  and  sometimes  the  manager  of  the  chain  store,  had  no  such 
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interest.  The  chain  store  was  financed  outside  of  the  community, 
did  not  even  do  business  with  the  local  banker,  other  than  to  deposit 
its  funds  with  him  one  day  and  check  them  out  the  next.  The 
strongest  argument  of  all  advanced  was  that  the  inevitable  result  of 
the  coming  of  the  chain  store  would  be  a  tendency  to  destroy  the 
independent  merchant,  driving  him  into  the  position  of  an  employee, 
destroying  all  individual  initiative  so  necessary  to  bring  out  the 
best  in  every  man,  and,  figuratively,  drawing  out  the  life  blood  of 
the  community,  and  eventually  creating  a  monopoly  in  the  distribu- 
tion of  merchandise,  with  the  final  result  that  exactions  would  be 
demanded  of  the  people  which  could  not  exist  under  usual  conditions 
of  lawful  competition.  These  arguments  against  chain  stores  were 
not  allowed  to  go  unchallenged.  It  was  contended  at  first,  of  course, 
that  any  person,  firm  or  corporation  had  the  legal  right  to  engage 
in  any  legitimate  business,  and  to  compete  with  those  engaged  in 
that  business  without  legal  restraint,  and  that  to  endeavor  to  re- 
strain any  such  enterprise  was  to  deny  to  the  owner  thereof  the 
equal  protection  of  the  laws  of  the  land ;  that  the  chain  store,  being 
able,  through  large  purchases  and  systematized  sales,  to  quote  lower 
prices  than  the  independent  merchant,  benefited  the  buyer  and  justi- 
fied its  existence ;  also,  that  the  coming  of  the  chain  store  with  new 
and  up-to-date  methods  of  merchandising  stimulated  the  independent 
merchant  to  increased  activities  in  the  way  of  improving  his  store, 
lowering  prices,  all  resulting  in  benefits  to  the  local  buyer  and  the 
community  at  large ;  and  there  was,  of  course,  a  denial  of  any  im- 
proper practices  such  as  false  branding,  short  weights,  and  other 
characters  of  misdoing  commonly  charged  against  the  chain  stores 
in  the  early  days  of  their  operation. 

This  opposition  on  the  part  of  independent  merchants  finally  re- 
sulted in  an  appeal  to  the  legislatures  of  the  several  states,  and  this, 
too,  was  to  be  expected.  In  this  country,  we  have  a  weakness  for 
the  idea  that  legislation  is  a  cure-all,  and  that  there  is  no  ill  develop- 
ing in  business  or  in  politics  which  an  act  of  congress  or  the  legis- 
lature cannot  remove.  Therefore,  when  agitation  against  the  chain 
store  reached  the  law-making  bodies  it  was  met  with  an  attentive 
ear  and  in  a  receptive  spirit.  Aside  from  the  real  merits  of  the 
complaint,  it  was  backed  by  powerful  public  sentiment  such  as 
legislative  bodies  are  not  accustomed  to  ignore,  and  the  result  has 
been  an  efifort  in  almost  every  state  to  legislate  in  respect  to  the 
chain  store.  For  the  most  part,  this  legislation  has  taken  the  form 
of  special  taxes,  usually  license  taxes,  but  in  some  instances  a  tax 
on  gross  receipts.  It  would  take  too  much  time  to  attempt  to 
analyze  these  various  taxes,  and  I  shall  not  attempt  to  do  so.  I  note 
that  476  bills  proposing  such  taxes  were  introduced  in  state  legis- 
latures from  the  year  1931  to  the  year  1933. 
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The  owners  of  the  chain  stores  strenuously  resisted  the  enactment 
of  these  laws,  and,  when  enacted,  attacked  them  in  the  courts. 
The  principal  ground  of  attack  was  that  they,  being  entitled,  as  they 
contended,  to  engage  in  any  legitimate  business,  any  attempt  to  put 
them  in  a  class  separate  and  distinct  from  other  merchants  in  the 
same  line  of  business,  imposing  special  taxes  not  paid  by  others, 
denied  to  them  the  equal  protection  of  the  law  guaranteed  by  the 
Fourteenth  Amendment  to  the  Federal  Constitution  and  violated  the 
provisions  of  equality  in  taxation  found  in  most,  if  not  all,  of  the 
state  constitutions.  This  contention  was  attempted  to  be  met  by  the 
claim  that  the  manner  in  which  the  chain  store  w^as  operated,  and 
the  advantages  growing  out  of  such  operation,  as  compared  with 
conditions  under  which  the  independent  merchant  was  forced  to 
operate,  justified  placing  them  under  a  classification  different  from 
the  independent  merchant,  and  the  imposition  of  a  special  tax. 

These  questions  finally  reached  our  highest  court,  tlie  Supreme 
Court  of  the  United  States,  in  what  is  perhaps  the  leading  case  on 
the  subject:  Tax  Commissioner  v.  Jackson,  283  U.  S.  527,  appealed 
by  the  state  of  Indiana  from  a  decree  of  the  United  States  District 
Court  for  the  Southern  District  of  Indiana.  This  case  settled  cer- 
tain fundamental  questions,  among  which  are  the  following : 

(1)  As  applied  to  the  fundamental  state  power  of  taxation,  the 
equal  protection  clause  does  not  compel  the  adoption  of  an  iron  rule 
of  equal  taxation,  nor  prevent  variety  or  differences  in  taxation,  or 
discretion  in  the  selection  of  subjects,  or  the  classification  for  taxa- 
tion of  properties,  businesses,  trades,  callings,  or  occupations. 

(2)  In  classifying  businesses  for  taxation,  the  legislature  is  not 
confined  to  the  value  of  the  business  taxed,  but  may  have  regard 
for  other  elements. 

(3)  The  fact  that  a  statute  discriminates  in  favor  of  a  certain 
class  does  not  make  it  arbitrary,  if  the  discrimination  is  founded 
upon  a  reasonable  distinction,  or  if  any  state  of  facts  reasonably 
can  be  conceived  to  sustain  it. 

(4)  In  determining  the  validity  of  a  tax  under  the  equal  protec- 
tion clause,  it  is  not  for  the  court  to  consider  the  propriety  or  justice 
of  the  tax,  or  to  seek  for  the  motives,  or  criticize  the  public  policy, 
which  prompted  its  adoption  by  the  legislature. 

(5)  A  legislative  classification  of  occupations  for  taxation  nmst 
be  sustained  if  there  are  substantial  dift'ercnces  between  them;  and 
the  differences  need  not  be  great. 

The  state  of  Indiana  had  enacted  a  law  requiring  the  payment  of 
license  fees  on  all  stores,  graduating  the  fee  from  three  dollars,  for 
one  store,  to  twenty-five  dollars  for  each  store  in  excess  of  twenty. 
Those  who  attacked  this  law  charged  that  the  graduating  of  the 
tax,  according  to  the  number  of  stores  operated  under  a  single 
ownership  and  management,   was  based  on   no   real   difference  be- 
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tween  a  store  which  was  a  part  of  such  a  group  and  one  individually 
and  separately  owned;  that  the  number  of  stores  conducted  by  one 
owner  bore  no  relation  to  the  public  health,  welfare  or  safety,  to 
the  size  of  the  enterprise  as  a  whole,  nor  to  its  capital ;  that  the 
classification  made  by  the  statute  was  unreasonable  and  arbitrary, 
and  resulted  in  depriving  the  complainant  of  his  property  without 
due  process  of  law,  and  that  it  denied  to  him  the  equal  protection 
of  the  law.  The  state,  in  answer  to  this  claim,  contended,  and  pro- 
duced evidence  tending  to  sustain  the  contention,  that  the  classifi- 
cation of  the  chain  store  was  justified  on  many  points  of  difference 
between  chain  stores  and  those  independently  owned  and  that  these 
differences  consisted,  in  the  main,  of  quantity  buying,  which  involved 
the  application  of  the  mass  process  to  distribution,  comparable  to 
the  mass  method  used  in  production ;  buying  for  cash  and  obtaining 
the  advantage  of  a  cash  discount ;  skill  in  buying  so  as  not  to  over- 
buy, and  at  the  same  time  keep  the  stores  stocked  with  products 
suitable  in  size,  style  and  quality  for  the  neighborhood  customers 
who  patronize  them ;  warehousing  of  goods  and  distributing  from  a 
single  warehouse  to  numerous  stores;  abundant  supply  of  capital, 
whereby  advantage  may  be  taken  of  opportunities  for  establishment 
of  new  units ;  a  pricing  and  sales  policy  different  from  that  of  the 
individual  store,  involving  slightly  lower  prices ;  a  greater  turn-over, 
and  constant  analysis  of  the  turn-over  to  ascertain  relative  profits 
on  varying  items ;  unified,  and  therefore  cheaper  and  better  adver- 
tising for  the  entire  chain  in  a  given  locality ;  standard  forms  of  dis- 
play for  the  promotion  of  sales ;  superior  management  and  method, 
concentration  of  management  in  the  special  lines  of  goods  handled 
by  the  chain ;  special  accounting  methods ;  and  standardization  of 
store  management,  sales  policies  and  goods  sold.  These  dift'erences 
were  held  by  the  court  to  be  sufficient  to  justify  the  classification 
made  by  the  legislature  of  the  state  of  Indiana,  and  were  the  bases 
of  the  court's  holding  to  that  effect. 

The  court  was  asked  to  consider  in  this  particular  case,  as  bearing 
upon  the  claim  that  the  classification  was  arbitrary  and  unreason- 
able, the  proven  fact  that  two  department  stores  in  the  city  of 
Indianapolis  each  doing  business  in  excess  of  eight  million  dollars 
annually,  one  having  one  hundred  and  twenty-four  and  the  other 
eighty-six  separate  departments,  each  of  which  paid  a  store  tax  of 
three  dollars,  but  the  court  brushed  aside  this  statement  with  the 
holding  that  the  legislature,  in  classifying  property  for  taxation,  is 
not  confined  merely  to  the  value  of  the  property  taxed,  but  may 
have  regard  to  other  elements,  and  supports  its  holding  by  drawing 
certain  distinctions  between  the  ordinary  department  store  and  the 
chain  store.  The  court's  attention  was  also  called,  in  this  case,  to 
the  existence  of  certain  voluntary  associations  by  which  many  ad- 
vantages of  chain  store  operation  were  said  to  be  present ;  but  the 
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court  held  that  these  voluntary  groups  could  not.  in  the  nature  of 
things,  be  as  efficiently  and  successfully  integrated  as  a  chain  under 
a  single  ownership  and  management,  all  of  which  statements  support 
the  holding  of  the  court  that  the  classification  of  occupations  for 
taxation  must  be  sustained  if  there  is  a  substantial  difference  be- 
tween them,  and  that  the  difference  need  not  be  great.  One  may 
be  justified  in  wondering  just  what  the  difference  is  between 
"  substantial  "  difference  and  "great"  difference. 

Along  this  line,  it  may  not  be  improper  at  this  time  to  call  atten- 
tion to  the  holding  of  the  Supreme  Court  of  the  United  States  in 
the  case  of  Fox  v.  Standard  Oil  Company  of  N'cw  Jersey,  294  U.  S. 
87.  This  was  a  case  involving  two  questions :  One,  whether  or 
not  an  ordinary  filling  station  for  the  sale  of  gas,  oils  and  grease 
came  within  the  definition  of  a  store.  The  West  Virginia  statute, 
under  which  the  tax  was  imposed,  defined  a  store  coming  within 
the  provisions  of  the  act  as : 

"Any  store  or  stores,  or  any  mercantile  establishment  or 
establishments  which  are  owned,  operated,  maintained,  and/or 
controlled  by  the  same  person,  firm  or  corporation,  co-partner- 
ship or  association,  either  domestic  or  foreign,  in  which  goods, 
wares  or  merchandise  of  any  kind  are  sold,  either  at  retail  or 
wholesale  " ; 

and  the  court  held  that  filling  stations  were  stores  coming  within 
the  purview  of  this  act.  The  other  serious  question  raised  in  the 
case  was  based  upon  the  contention  of  the  oil  company  that  the  tax 
imposed  was  arbitrary  and  unreasonable  and  could  not  be  sustained 
because,  as  to  a  great  number  of  the  stores  operated  by  it,  the  tax 
amounted  to  confiscation  of  the  entire  earnings  of  the  store;  but 
the  court  held  that  the  graduation  of  the  tax  (being  from  two  dol- 
lars on  a  single  store  up  to  two  hundred  and  fifty  dollars  on  all 
stores  in  excess  of  seventy-five),  did  not  constitute  an  arbitrary 
discrimination  as  between  large  gasoline  filling  station  firms  and 
those  of  smaller  size,  or  between  gasoline  filling  stations  and  systems 
in  general  and  chains  for  the  sale  of  other  products ;  and  the  court 
further  held,  with  respect  to  the  contention  that  the  tax  was  so 
excessive,  as  applied  to  the  larger  gasoline  filling  station  chain 
systems,  as  to,  in  many  cases,  result  in  a  tax  in  excess  of  the  actual 
profits,  that : 

"  When  the  power  to  tax  exists  the  extent  of  the  burden  is 
a  matter  for  the  discretion  of  the  lawmakers." 

This  holding  is  followed  by  the  plain  intimation  that  operators  of 
chain  store  systems  are  not  compelled  to  so  extend  their  chains  as 
to  render  them  unprofitable,  by  reason  of  the  imposition  of  any 
character  of  taxes ;   and,   in  view  of  some  of  the  holdings  of  the 
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courts,  it  may  be  stated  with  some  assurance  that  any  law  which 
prevents  the  further  expansion  of  the  chain  store  system,  especially 
into  the  smaller  towns  and  villages  of  the  country,  would  not  be 
considered  an  unmixed  evil,  and  would  not  meet  with  the  condem- 
nation of  the  courts.  Involved  in  this  whole  question  is  the  social 
problem,  and  one  need  not  be  very  discerning  to  gather  the  distinct 
impression  that  all  public  authorities,  including  the  courts,  look 
with  disfavor  and  suspicion  upon  a  further  expansion  of  the  chain 
store  system.  Bearing  on  the  question  of  the  power  of  classification, 
it  seems  to  be  well  established  that  the  difference  between  a  gaso- 
line filling  station  and  an  ordinary  store  is  sufhcient  to  warrant  the 
exemption  of  the  filling  station  from  any  store  tax  where  the  legis- 
lature so  provides.  Southern  Grocery  Stores  v.  Tax  Commission, 
55  Fed.  (2)  931;  Liggett  v.  Lee,  288  U.  S.  538. 

Another  important  case  on  the  question  of  chain  store  taxation  is 
that  of  Louis  K.  Liggett  Company  v.  Lee,  288  U.  S.  517,  appealed 
from  the  supreme  court  of  the  state  of  Florida.  In  this  case,  the 
principles  of  the  Jackson  case  were  sustained;  but  the  Florida  law, 
creating  a  distinction  between  stores  operated  in  one  county  from 
those  operated  in  another,  or  adjoining  county,  was  held  to  be 
without  reasonable  basis,  and  therefore  invalid.  This  case  further 
holds  the  imposition  of  a  tax  upon  the  value  of  the  stock  carried 
by  a  chain  store  different  from  that  carried  by  wholesale  merchants 
was  valid  and  constitutional.  It  would  seem  that  as  to  privilege  or 
sales  tax,  chain  stores  might  be  placed  in  a  different  classification 
from  independently  owned  stores,  by  reason  of  distinctions  between 
them  heretofore  referred  to,  and  a  different  rate  of  tax  imposed  on 
the  gross  receipts  of  their  respective  businesses.  For  example,  in 
the  state  of  West  Virginia,  we  have  a  tax  upon  the  privilege  of 
doing  retail  business  in  the  state  based  upon  the  gross  receipts  of 
the  business.  It  is  quite  probable  that,  under  the  holdings  of  the 
court,  chain  store  merchants  in  that  state  can  be  placed  in  a  classi- 
fication distinct  from  that  of  the  independent  merchant,  and  a  dif- 
ferent rate  imposed  upon  the  gross  proceeds  of  his  business;  but 
under  the  constitution  of  that  state  requiring  taxation  on  all  prop- 
erty of  the  same  class  to  be  equal  and  uniform,  any  law  imposing 
a  heavier  property  tax  upon  the  property  of  chain  stores  would  run 
afoul  of  this  provision  of  our  constitution. 

In  the  Liggett  case.  Justice  Brandeis.  in  a  dissenting  opinion, 
seems  to  take  the  position  that  as  to  chain  stores  operated  by  cor- 
porations, whether  foreign  or  domestic,  the  power  of  the  state  to 
impose  conditions,  regulations  and  taxation  is  unlimited.  It  is 
known,  of  course,  that  practically  all  chain  stores  are  operated  by 
corporations  and  that  they  cannot,  unless  in  exceptional  cases,  be 
otherwise  operated  .  This  theory,  as  I  understand  it,  has  not  yet 
been  accepted  by  the  courts,  if,  indeed,  it  has  been  pressed  by  any 
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of  the  states;  but  it  serves  as  notice  to  chain  store  operators  that 
in  the  evolution  of  the  law  they  may  find  themselves  confronted  with 
a  holding  of  the  Supreme  Court  of  the  United  States,  that,  as  to 
corporation-owned  stores,  states  have  a  right  to  impose  any  char- 
acter of  regulation  or  restraint  through  taxation,  or  otherwise,  and 
the  power,  if  necessary,  to  prohibit  the  operation  of  chain  stores 
altogether. 

The  case  of  Stczvart  Dry  Goods  Cowpaxy  v.  Lczvis,  appealed 
from  the  district  court  of  the  United  States  for  the  Western  District 
of  Kentucky,  294  U.  S.  550,  is  a  case  where  the  state  of  Kentucky 
in  attempting  to  impose  a  gross  sales  tax  on  merchants,  based  upon 
the  volume  of  business  transacted  by  them,  provided  for  a  graduated 
scale  of  one-twentieth  of  one  per  cent  on  gross  sales  up  to  four 
hundred  thousand  dollars,  increasing  the  rate  as  the  volume  of  sales 
expanded  beyond  that  figure.     The  court  held  that : 

"  A  gross  sales  tax  which  classifies  vendors  for  the  imposi- 
tion of  a  varying  rate  of  taxation  solely  by  reference  to  the 
volume  of  their  transactions  denies  equal  protection  of  the  law 
in  violation  of  the  fourteenth  amendment." 

This  case  would  seem  to  exclude  the  idea  that  chain  stores  may 
be  taxed  above  the  ordinary  independent  merchant  by  aggregating 
the  sales  in  the  state  and  thereby  bringing  the  gross  sales  within 
the  higher  rate  provided  by  statute.  On  the  other  hand,  the  case 
does  not  seem  to  go  to  the  extent  of  holding  that  if  chain  stores  are 
put  in  different  classifications  from  the  independent  merchant,  a 
different  rate  of  gross  sales  tax  may  not  be  imposed  after  the  classi- 
fication has  been  made.  We  have  seen  that  legislatures  of  the 
states  have  the  power  to  make  the  classification,  and  it  would  seem 
to  follow  that  they  would  have  a  right  to  impose  different  rates  of 
taxation.  This,  it  seems  to  me,  provides  a  more  probable  and  fruit- 
ful method  for  the  future  in  exacting  taxes  from  chain  stores. 

In  this  case,  the  court  took  occasion  to  say : 

"  Once  the  lawfulness  of  levying  the  tax  is  afiirmed  the 
judicial  function  ceases.  He  deludes  himself  by  false  hope  who 
supposes  that  this  court  shall  at  some  future  time  conclude  that 
if  the  burden  of  the  exaction  has  become  inordinate  it  can 
interdict  the  tax." 

This,  it  seems  to  me,  gives  fair  notice  to  the  business  world  that 
courts  will  not  undertake  to  control  legislatures  in  the  amount  of 
the  tax  imposed.  After  all.  business  organizations  are  not  forced 
to  establish  stores  under  conditions  where  the  taxes  imposed  make 
their  operation  unprofitable.  The  effect  of  this  position  by  the 
courts  may  result  in  the  withdrawal  of  the  chain  stores  from  the 
smaller  communities,  and,  considering  the  social  question  involved, 
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many  thoughtful  men  may  not  consider  this  development  to  be 
without  its  compensations,  in  the  restoration  of  local  businesses  to 
the  hands  of  local  people,  restoring  business  initiative,  and  the  other 
advantages  which  go  along  with  locally  controlled  business. 

The  development  of  the  law  as  relates  to  the  taxing  of  the  chain 
store  would  seem  to  establish  the  following  main  principles : 

(1)  The  power  of  the  states  to  place  chain  stores  in  a  classifi- 
cation different  from  that  of  the  independent  merchant,  engaged  in 
the  same  line  of  business,  without  violating  the  equal  protection  or 
due  process  clauses  of  the  federal  constitution,  where  the  classifica- 
tion is  based  on  reasonable  grounds. 

(2)  The  grounds  on  which  such  classification  may  be  made  are 
almost  entirely  within  the  discretion  of  the  states.  Questions  of 
motive  and  policy  can  not  be  considered  by  the  courts.  The  differ- 
ences which  may  justify  the  classification,  while  required  to  exist, 
need  only  be  slight. 

(3)  The  confiscatory  effect  of  any  law  as  applied  to  any  single 
store  or  any  number  of  stores  less  than  the  entire  chain  operating 
in  a  state  can  not  be  considered.  ("When  the  power  to  tax  exists 
the  extent  of  the  burden  is  a  matter  for  the  discretion  of  the  law- 
makers.") 

(4)  The  classification  and  tax  can  not  be  based  on  volume  of 
business  alone,  but  must  be  based  upon  the  fundamental  difference 
between  the  operation  of  a  single  unit  and  the  operation  of  numer- 
ous stores  at  different  points  under  one  management. 

It  is  known,  of  course,  that  differences  do  exist  in  the  operation 
of  single  mercantile  units  from  that  of  the  chain  store,  sufficient, 
under  the  holdings  of  the  court,  to  justify  the  classification  and 
special  taxation  of  the  latter ;  and  it  is  ditificult  to  find  in  the  law 
thus  far  announced,  any  limit  to  the  power  of  the  states  to  make 
these  classifications,  and  impose  special  taxes  based  thereon,  so  long 
as  the  classifications  are  based  on  the  inherent  and  acknowledged 
differences  between  the  two  classes  of  business.  Legal  experts  and 
theorists  may  rail  at  this  situation,  but  it  exists.  The  whole  ques- 
tion seems  to  be  one  of  public  policy  in  the  states. 

The  question  arises  as  to  whether  or  not  we  have  been  able  to 
adjust  ourselves  to  the  development  of  the  chain  store  in  a  manner 
which  assures  equal  and  exact  justice  to  all  lines  of  business,  whether 
transacted  through  chain  stores  or  by  independent  merchants.  It 
must  be  admitted  that  we  have  nothing  to  boast  about  in  this  re- 
spect. Many  instances  can  be  pointed  out  where  great  organiza- 
tions doing  an  immense  volume  of  business  are  only  required  to  pay 
a  nominal  tax,  whereas  a  smaller  unit  being  a  part  of  a  chain  is 
required  to  pay  heavy  taxes  and  out  of  all  proportion  to  the  volume 
of  business  transacted  by  it.     It  can  also  be  pointed  out  that  volun- 
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tary  chains  have  been  established  which,  to  some  extent  at  least, 
have  the  benefit  of  the  same  character  of  advantages  which  the 
operation  of  the  chain  stores  have  developed.  But,  notwithstanding 
these  points  of  weakness,  in  any  arguments  in  favor  of  taxing  chain 
stores,  it  must  be  admitted  that  a  sufficient  distinction  exists  be- 
tween the  independently  owned  store  and  the  chain  store  to  legally 
justify  reasonable  classifications.  Every  independent  merchant,  large 
or  small,  is  the  arbiter  of  his  own  fate,  and  must  stand  or  fall  upon 
his  own  efforts.  On  the  other  hand,  the  chain  store,  however  small 
it  may  be,  is  a  part  of  a  greater  organization,  and  its  losses,  if  any, 
are  absorbed  by  the  aggregate  chain ;  and  thus  it  is  that  a  chain 
store  may  be  operated  at  a  loss  in  a  given  conmiunity  and  operated 
in  such  a  manner  as  to  destroy  the  independent  merchant  in  that 
community  without  affecting  in  any  material  way  the  earnings  of 
the  organization  as  a  whole;  and  the  temptation  exists,  in  many 
cases,  to  so  operate  the  stores  as  to  obtain  a  monopoly  on  the 
mercantile  outlets  in  a  given  conmiunity,  and  when  that  has  been 
accomplished  to  so  adjust  this  business  as  to  be  able  to  operate  it 
at  a  profit.  This  brings  out  into  bold  relief  the  social  question 
involved,  and  in  the  minds  of  many  people  this  is  the  greatest 
question  of  all. 

The  right  of  the  states  to  classify  and  tax  chain  stores  seems  to 
me  to  exist  without  practical  limitations,  and  it  may  be,  in  line  with 
the  holding  of  Justice  Brandeis  that  as  to  corporation-owned  stores 
the  right  to  regulate  taxes  is  without  limit.  It  seems  to  me  that  in 
states  where  privilege  taxes,  based  upon  gross  sales  are  authorized 
by  existing  law,  the  chain  store  can  be  placed  in  a  different  classifi- 
cation from  the  independent  merchant,  and  different  rates  applied 
to  the  two  classes  of  business  which  will  provide  a  fruitful  and  very 
probable  method  for  the  taxation  of  chain  stores  in  the  future. 

Whether  all  this  modern  development  in  taxation  is  for  the  best, 
I  cannot  say,  but  with  all  the  benefits  which  the  chain  store  organ- 
izations have  brought  to  the  public,  and  there  are  many,  I  doubt  if 
they  overcome  the  distressing  effects  which  they  have  had  in  de- 
stroying opportunities  for  business  advancements  based  upon  private 
initiative  throughout  this  country,  particularly  in  the  small  towns 
and  villages.  In  the  larger  centers  of  population  I  do  not  think  the 
situation  is  so  acute,  because  in  the  cities  there  is  room  for  all 
characters  and  methods  of  business.  In  the  small  towns  and  in  the 
villages  the  driving  out  of  the  small  merchant,  and  forcing  him  to 
become  a  salaried  employee  of  some  larger  organization,  takes  some- 
thing out  of  that  community  which  is  difficult  to  replace.  The 
taxation  of  chain  stores  may  be  justified  under  the  well-known  prin- 
ciple that  he  should  pay  who  has  the  ability  to  pay.  Most  of  our 
taxes  outside  of  property  taxes  are  based  upon  that  principle.  We, 
therefore,  violate  no  sound  principles  of  taxation  when  we  require 
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special  taxes  from  chain  stores,  and  if  in  imposing  these  taxes  we, 
in  some  measure,  solve  the  serious  social  problem  involved,  no  harm 
has  come  to  the  state. 

Chairman  Cooper  :  The  second  speaker  of  the  morning  is  Clar- 
ence A.  Jackson,  director  of  the  gross  income  tax  and  store  license 
division,  of  Indiana. 

THE  INDIANA  GROSS  INCOME  TAX 

CLARENCE   A.   JACKSON 
Director,  Gross  Income  Tax,  Indiana 

The  Indiana  Gross  Income  Tax  has  attracted  national  attention. 
Tax  students,  state  and  federal  officials,  representatives  and  officials 
of  tax  organizations,  from  practically  every  state  in  the  Union, 
Canada  and  Hawaii,  have  visited  Indiana  to  study  at  first  hand  the 
gross  income  tax.  The  IVall  Street  Journal  and  two  of  the  large 
chain  newspapers  have  sent  special  writers  to  Indiana  to  study  the 
law.  Their  news  stories  and  editorials  always  praised  it.  It  has 
attracted  this  attention  because,  as  far  as  Indiana  is  concerned,  it 
has  answered  the  purpose  of  a  net  income  tax,  a  sales  tax,  and  a 
list  of  nuisance  taxes  which  are  prevalent  in  so  many  states.  The 
Indiana  Gross  Income  Tax  has  also  attracted  this  national  favorable 
attention  because  it  is  the  first  time  that  a  real,  sincere  and  success- 
ful effort  has  been  made  to  really  spread  very  thinly  the  tax  base. 

Indiana's  units  of  government  —  her  one  thousand  and  sixteen 
townships,  her  ninety-two  counties,  her  cities  and  her  state  govern- 
ment— were  not  excepted  from  the  devastation  in  fiscal  affairs  suf- 
fered by  all  states  as  a  result  of  the  depression  up  to  1933.  Indiana's 
property  tax  collections  in  1929  reached  their  all-high  peak  with 
approximately  one  hundred  and  fifty  millions  of  dollars  collected 
from  the  owners  of  real  and  personal  property  throughout  the  state 
of  Indiana.  Property  tax  was  carrying  some  80%  of  the  entire 
governmental  load  in  Indiana.  Added  to  the  ravages  of  the  depres- 
sion was  the  passage  of  a  ta.x  limitation  law,  known  in  Indiana  as 
the  "  Dollar  and  a  Half  Law,"  which  was  passed  by  a  special  session 
of  the  legislature  in  1932. 

Consequently,  when  the  legislature  met  in  January  1933  for  a 
limited  session  of  sixty  days,  the  first  session  of  the  present  state 
administration,  the  men  and  women  in  that  legislature  were  faced 
with  exactly  the  same  problem  in  regard  to  their  state  duties  as 
legislators  as  they  were  in  their  private  affairs ;  namely,  in  the 
face  of  a  terrific  decline  in  income  to  the  various  units  of  govern- 
ment in  Indiana,  the  impossibility  of  reducing  expenses  beyond  a 
certain  point. 

Property  taxes  in  1932  in  Indiana  totalled  some  one  hundred  and 
forty  million  dollars.     The  depression  and  the  "  Dollar  and  a  Half 
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Law  "  indicated  that  there  would  be  a  decrease  from  one  hundred 
and  forty  milHon  to  something  under  one  hundred  millions  in  1932, 
or  a  decrease  of  more  than  forty  millions  of  dollars  or  some  thirty 
per  cent.  The  job  of  that  legislature,  if  it  was  to  see  that  the 
functions  of  government  in  Indiana  were  to  continue,  particularly 
that  the  schools  were  to  be  kept  open  and  teachers  paid,  was  to 
pass  some  tax  law  that  would  in  some  measure  make  up  for  a 
terrific  deficit  that  was  "  just  around  the  corner."  That  legislature 
of  Indiana  in  1933,  of  course,  considered  sales  taxes,  net  income 
taxes,  cigarette  taxes,  and  a  host  of  nuisance  taxes,  but  their  final 
decision  was  to  adopt  the  Indiana  Gross  Income  Tax  Act  which  is 
now  operating. 

The  tax  accomplished  every  purpose  designed  for  it;  namely, 
kept  every  school  open,  every  teacher  paid,  the  state's  credit  good, 
the  budget  balanced,  reduced  property  taxes  and  enabled  Indiana  to 
adopt  the  federal  social  security  program  in  foto  without  increasing 
the  total  tax  load  one  penny. 

The  Gross  Income  Tax  Act  taxes  all  receipts  of  money  or  prop- 
erty in  lieu  of  money  of  over  one  thousand  dollars  per  year  received 
by  every  legal  entity  in  the  state  with  a  few  exceptions,  such  as 
benevolent  institutions,  etc.  Today,  approximately  five  hundred 
thousand  different  taxpayers  are  under  this  law  in  the  state.  The 
tax  last  year  produced  slightly  in  excess  of  sixteen  millions  of  dol- 
lars. Collection  costs  were  slightly  over  3%,  or  an  average  of 
approximately  one  dollar  per  account.  The  average  rate  paid  by 
these  five  hundred  thousand  taxpayers  is  three-fourths  of  one  per 
cent.  It  has  been  said  by  tax  experts  who  have  looked  into  our 
accounting  and  cost  problem  that  this  is  the  lowest  collection  cost 
of  any  tax  of  any  similar  nature  in  the  United  States.  Obviously 
if  our  rate  was  two  or  three  per  cent,  we  would  collect  more  money 
without  one  penny  additional  cost  and  the  percentage  would  go 
down  in  proportion.  It  also  may  be  of  interest  to  you  to  know 
that  our  delinquent  section,  our  auditing  department  and  proving 
section  have  collected  more  money  from  those  who  would  attempt 
to  escape  paying  than  has  been  the  entire  collection  cost.  This  is 
in  addition  to  the  amount  of  money  secured  by  adjusting  honest 
errors  made  by  the  taxpayers  who  were  making  an  honest  effort  to 
comply  with  the  law.  From  the  legal  standpoint,  the  Indiana  Gross 
Income  Tax  has  been  declared  constitutional  in  every  respect  by  the 
Indiana  Supreme  Court.  When  an  attempt  was  made  to  take  the 
question  of  its  constitutionality  before  the  United  States  Supreme 
Court,  that  court  refused  jurisdiction.  For  administrative  purposes, 
there  are  roughly  two  types  of  income  from  sales  under  the  Gross 
Income  Tax  Act :  income  from  wholesale  sales  and  income  from 
retail  sales.  We  have  defined  wholesale  sales  as  sales  made  for 
re-sale  and  retail  sales  as  those  made  to  the  final  consumer.     This 
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test  has  been  applied  straight  down  the  line  to  manufacturers, 
farmers,  wholesalers,  retailers,  etc.,  in  respect  to  their  receipts  from 
sales.  Utility  incomes  are  1%  straight.  Salaries,  wages,  interest 
dividends  and  rents  pay  1%. 

Under  the  Gross  Income  Tax  Act,  we  have  been  able  to  get 
better  than  two  million  dollars  per  year  taxes  from  residents  of 
other  states,  but  who  still  own  property,  particularly  rental  prop- 
erty or  businesses  within  the  state  of  Indiana.  Our  law  specifically 
states  that  the  tax  is  levied  upon  all  sources  of  income  within  the 
state  of  Indiana.  Like  all  states,  we  have  had  many  citizens  who 
own  business  blocks,  rental  properties  and  other  types  of  businesses 
in  the  state,  leave  Indiana  for  California,  Florida,  etc.,  or  the  parents 
of  the  children  might  have  left  years  ago  and  this  property  fell  to 
them  as  heirs.  This  two  million  dollars  that  we  are  collecting  from 
this  source  alone,  incidentally,  is  about  equal  to  the  state's  share 
from  the  entire  property  tax  of  the  state  of  Indiana. 

Naturally  the  gross  income  tax  is  a  political  issue  within  the 
state  of  Indiana.  This  is  a  very  healthful  situation.  All  direct 
taxes  are  always  political  issues.  Any  issue  of  this  nature  that 
awakens  the  people  to  more  intelligent  discussion  of  their  tax 
problems  and  of  the  things  that  they  are  demanding  that  their 
government  do  for  them  is  in  the  long  run  very  helpful  toward  the 
desired  aim  of  efficient  administration,  good  government  and  public 
expenditures  only  for  those  things  that  are  for  the  public  good. 

You,  gentlemen,  can  readily  imagine  what  the  main  objections 
are  and  what  the  opposing  politicians  have  built  up  in  Indiana. 
Among  the  merchants,  it  is  claimed  that  it  is  a  hardship  on  them 
because  they  cannot  pass  the  tax  on.  The  other  side  says  it  is  no 
hardship  because  every  merchant,  large,  small,  independent,  or  mail 
order,  must  pay  the  same  rate.  There  is  no  discrimination ;  conse- 
quently, no  unfairness  or  unreasonable  burden.  Some  say  it  is 
unfair  to  tax  a  loss.  If  you  did  not  tax  regardless  of  profit  or  loss, 
you  would  not  have  a  gross  income  tax,  but  a  net  income  tax. 
Why  should  those  who  operate  at  a  loss  be  e.xempt  from  this  tax 
when  they  are  not  exempt  from  any  other  state  tax  and  only  one 
federal  tax?  The  man  who  loses  money  in  his  business  is  not 
exempt  from  property  tax,  or  from  gasoline  tax.  He  can't  tell  the 
girl  at  the  cigar  counter  that  he  didn't  make  a  profit  last  year — and 
thereby  be  entitled  to  buy  his  cigarettes  six  cents  a  package  cheaper. 

In  this  new  economic  era  of  bitter,  often  unintelligent  competi- 
tion— in  this  era  of  too  many  people  trying  to  be  in  every  kind  of 
business — successful  businesses  .should  be  the  first  to  question  the 
right  of  government  to  exempt  their  unsuccessful  competition  from 
paying  its  share  of  governmental  costs.  Certainly  if  the  unsuccess- 
ful are  exempted,  the  successful  business  must  pay  not  only  its 
own  share,  but  its  unsuccessful  competitor's  share  also. 
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The  professional  men  and  salaried  men  are  being  told  that  it  is 
unfair  to  them.  They  are  told  that  it  reduces  their  salary  just  so 
much,  and  unlike  the  merchant  they  have  no  chance  to  pass  it  on, 
concealed  in  their  cost  of  doing  business.  Down  the  line  of  various 
groups  is  the  usual  list  of  selfish  and  more  or  less  politically  inspired 
objections. 

The  Gross  Income  Ta.x  Act  in  Indiana  is  solidly  supported  by 
organized  labor,  by  the  organized  farmers,  by  the  tax  students  in 
general,  and  particularly  by  Indiana  industry.  Labor  is  especially 
for  the  gross  income  tax,  realizing  that  we  must  have  in  Indiana 
either  much  higher  property  taxes,  the  gross  income  tax,  or  a  sales 
tax.  Under  the  Gross  Income  Tax  Act,  a  man  making  $100  per 
month  pays  the  state  $2.00  per  year.  Under  a  sales  tax,  obviously 
he  would  pay  many  times  this  amount. 

A  tax  on  gross  income  of  course  is  not  new  in  this  country. 
There  have  been  gross  income  taxes  on  specific  commodities  for 
many  years  but  Indiana  has  made  the  first  attempt  to  make  the  rate 
very  low  and  spread  the  base  over  practically  every  type  of  income. 
I  believe  that  this  is  a  sound  method  of  taxation.  It  means  the  very 
minimum  of  requirements  on  the  part  of  the  taxpayer  as  far  as 
bookkeeping  and  accounting  records  are  concerned.  He  merely  has 
to  keep  a  record  on  how  much  cash  or  receipts  in  lieu  of  cash  he 
received  during  the  taxpaying  period.  The  matter  of  profit  and  loss 
and  exemption  (other  than  the  flat  $1,000  annual  exemption  for  each 
taxpayer)  does  not  enter  into  the  picture.  From  the  administrative 
standpoint  it  means  that  audits  and  inspections  can  be  made  quickly 
without  delving  into  the  intimate  affairs  of  the  taxpayers.  It  assures 
a  fairly  steady  income  to  the  state.  In  Indiana,  although  this  in- 
come is  not  earmarked  by  law,  it  has  been  for  all  practical  purpo.ses, 
revenue  for  the  payment  of  teachers'  salaries  and  the  balance  for  the 
social  security  program  which  Indiana  has  one  hundred  per  cent. 

There  is  a  justified  complaint  of  the  taxpayers,  business  people 
in  particular,  about  the  large  number  of  tax  reports  and  different 
kinds  of  taxes  on  which  they  must  keep  informed.  The  gross  in- 
come tax  idea  properly  developed  offers  splendid  possibilities  to 
reduce  the  number  of  nuisance  taxes  in  every  state  by  imposing  a 
gross  income  ta.x  designed  to  meet  the  needs  of  the  state  and  elimi- 
nate many  nuisance  taxes.  Properly  applied,  the  rate  can  be  very 
low.  Properly  administered,  the  collection  cost  is  insignificant.  It 
gets  something  directly  or  indirectly  from  thousands  who  heretofore 
escaped  their  just  share  of  government  costs.  Like  any  tax  measure, 
it  needs  constant  revision  to  meet  the  ever-changing  conditions. 

The  one  serious  objection  to  a  gross  income  tax — and  this  is  solely 
from  the  "  practical  "  political  viewpoint — is  that  it  is  an  easy  politi- 
cal target  for  the  outs  who  want  in.  There  are  periodic  screams 
from  the  public  about  hidden  taxes,  but  they  .scream  twice  as  loud 
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and  often  when  an  honest  effort  is  made  to  have  a  tax  law  that  they 
can  see  and  must  know  all  about  and  that  touches  all  and  they  know 
they  are  touched.  Personally,  I  am  not  ready  to  admit  that  ignor- 
ance is  bliss  in  governmental  tax  affairs.  I  believe  that  the  sooner 
more  taxes  are  "  openly  "  collected  and  fewer  are  hidden,  the  sooner 
our  people  will  come  to  a  more  intelligent  understanding  of  the 
multitude  of  expensive  jobs  we  have  transferred  from  individual 
shoulders  to  the  broad  shoulders  of  Uncle  Sam  and  his  forty-eight 
children,  the  states,  and  to  the  weak  shoulders  of  his  grandchildren, 
the  almost  countless  small  units  of  government. 

The  advocates  of  the  gross  income  tax  in  Indiana  feel  that  the 
law  is  a  step  in  the  right  direction  toward  spreading  the  tax  base, 
reducing  property  taxes,  preventing  tax  evasion  and  playing  fair 
witli  the  public  in  having  a  major  state  tax  law  with  rates  falling 
on  all  alike  —  and  no  mysteries  about  how  it  is  collected  or  how 
it  is  spent. 

W.  R.  Bradley  (South  Carolina)  :  What  is  your  exemption  and 
what  is  your  tax  rate  in  Indiana? 

Clarence  A.  Jackson  :  Everybody  has  the  same  exemption — 
$1,000  a  year.  The  rates  on  wholesaleing  are  one-quarter  of  one 
per  cent,  twenty-five  cents  on  $100.00.  On  retailing,  wages,  divi- 
dends, salaries,  etc.,  the  rate  is  one  per  cent. 

Chairman  Cooper:  We  will  have  a  general  discussion  after  we 
finish  the  other  papers.  Mr.  Frank  E.  Packard,  general  and  tax 
attorney  of  the  Standard  Oil  Company  of  Indiana,  at  Chicago,  Illi- 
nois, is  the  next  speaker. 

WHY  PROVISIONS  OF  CHAIN  STORE  TAN  LAWS 

SHOULD  NOT  APPLY  TO  GASOLINE 

FILLING  STATIONS 

FRANK   E.   PACKARD 

Attorney,  Standard  Oil  Company  of  Indiana 

It  is  not  my  purpose  this  morning  to  engage  in  an  academic 
discussion  of  chain  store  taxation,  but  to  enter  a  special  plea  for 
the  exemption  of  oil  companies  from  this  type  of  legislation.  The 
oil  companies  are  the  objects  of  so  many  special  taxes  that  levies 
of  a  general  nature  do  not  challenge  their  attention.  It  can  be 
readily  understood  how  an  industry  which  is  paying  a  sales  tax  of 
2)7%  on  the  retail  price  of  its  products,  would  not  be  greatly  alarmed 
at  even  a  three  per  cent  general  sales  tax.  In  order  to  interest  an 
oil  company,  it  is  necessary  to  propose  a  tax  which  threatens  to 
wipe  out  their  entire  income,  or  which  would  confiscate  their 
property. 
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This  will  be  realized  when  I  suggest  to  you  that  one  of  the  large 
oil  companies  in  this  territory  paid  $81,327,018  in  taxes  last  year 
and  realized  a  net  income  of  $30,179,895.  In  1934  their  tax  bill  was 
$74,339,449.69  and  their  net  income  $18,949,895,  and  in  1933  their 
tax  bill  was  $72,186,856.77  and  their  net  income  $17,348,095.98; 
whose  marketing  property,  exclusive  of  federal  taxes,  in  1934  paid 
$311.73  on  each  $1,000  of  book  value  and  whose  investment  in 
this  field  of  operation  would  be  entirely  wiped  out  in  a  trifle  more 
than  three  years,  if  taxes  were  paid  from  capital  assets.  The  entire 
industry  with  a  capitalization  of  $13,276,000,000  in  1935  paid  a  tax 
of  $1,127,259,232  or  8^2%  on  its  total  investment. 

It  will  be  said  that  these  taxes  are  passed  on  to  the  consumer. 
While  it  is  true  that  the  incidence  of  most  taxes  are  upon  the  con- 
sumer of  goods,  yet  with  such  heretofore  unknown  tax  burdens  and 
with  over-production  and  the  keenest  of  competition,  the  irreducible 
cost  of  production  and  distribution  so  nearly  approach  the  retail 
price  of  the  commodity  that  there  is  no  margin  left  for  both  the 
tax  and  the  profit,  and  as  the  tax  must  be  paid,  the  profit  shrinks 
or  vanishes. 

Moreover,  it  has  a  marked  tendency  to  slow  up  consumption. 
Just  how  greatly  it  reduces  consumption  cannot  be  definitely  ascer- 
tained until  our  highways  are  completed  and  the  automotive  vehicle 
saturation  is  more  nearly  complete,  but  that  an  increase  of  Z7%  in 
the  cost  of  a  product  due  to  taxation  will  slow  up  consumption,  I 
think  will  not  be  challenged.  It  seems  incontrovertible  to  me  that 
the  payment  by  the  average  motorist  in  the  United  States  of  a  tax 
of  $49  per  year  upon  his  car  would  not  only  slow  up  consumption 
of  the  products  of  the  petroleum  industry,  but  the  products  of  many 
other  industries  as  well. 

To  find  a  parallel  to  the  taxation  borne  at  the  present  time  by  the 
oil  industry  one  must  go  outside  of  the  history  of  legitimate  business 
and  into  the  realm  of  those  shadowy  activities  which  are  taxed  for 
purposes  of  regulation  or  extinction.  In  brief,  so  far  as  taxation 
is  concerned,  we  are  in  the  class  of  the  saloon-keeper,  the  gambler 
and  other  malefactors  or  near-malefactors  of  social  well-being.  This 
is  my  justification  for  appearing  as  a  pleader  for  the  industry  in 
this  particular  case  rather  than  presenting  an  economic  discussion 
of  the  subject  in  its  broad  outlines,  and  when  I  state  the  simple  fact 
to  you  that  already  all  units  except  the  very  smallest  are  being  driven 
out  of  one  great  field  of  activity  by  this  method  of  taxation,  I  am 
sure  that  you  will  bear  with  me  in  my  restricted  discussion  of  this 
subject. 

Special  taxes  are  levied  on  chain  stores  in  twenty-two  states  at 
the  present  time.^     Filling  stations  are  exempt  from  application  of 

1  Alabama,  Colorado,  Delaware,  Florida,  Idaho,  Towa.  Kentucky,  Louisi- 
ana, Maine,   Maryland,   Michigan,    Minnesota,   Mississippi,  Montana,   North 
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such  taxes  in  thirteen  states,-  and  provisions  specifically  levying 
taxes  on  these  outlets  are  included  in  only  three  of  the  remaining 
nine  states.^ 

South  Carolina  was  the  first  state  to  exempt  filling  stations,  in- 
cluding a  provision  of  this  type  in  the  graduated  license  tax  enacted 
in  1930.  Similar  provisions  were  incorporated  in  chain  store  tax 
laws  passed  in  Alabama  and  Tennessee  during  1931  and  in  Louisiana 
in  1932.  Exemptions  for  filling  stations  were  also  included  in  nine 
of  the  thirteen  states  in  which  chain  store  taxes  were  adopted  during 
1933  and  1934. 

Wisconsin  was  one  of  the  states  in  which  the  chain  store  tax  as 
enacted  by  the  legislature  failed  to  provide  an  exemption.  The  state 
Supreme  Court  rendered  an  advisory  opinion,  however,  holding  that 
the  law  did  not  apply  to  filling  stations.  The  state  requested  a  re- 
hearing, and  the  court  reconsidered  this  decision,  but  its  second 
opinion  reaffirmed  the  first.  The  court  explained,  however,  the 
manner  in  which  the  legislature  might  bring  filling  stations  within 
the  scope  of  the  law,  if  it  wished.  As  a  result,  the  law  was  amended 
so  as  to  include  these  outlets,  but  such  inclusion  placed  filling  sta- 
tions in  a  preferred  classification,  i.  e.,  a  maximum  license  fee  of  $50 
whereas  ordinary  stores  carry  a  maximum  of  $250.  This  has  been 
approved  by  the  courts. 

The  West  Virginia  law  was  another  which  did  not  include  a  pro- 
vision specifically  exempting  filling  stations.  A  case  to  determine 
its  application  to  these  outlets  was  carried  to  the  United  States 
Supreme  Court,  which  held  that  they  were  included  under  the  pro- 
visions of  this  law. 

Distinction  Between  Filling  Stations  and  Chain  Stores 

Examination  of  the  historical  background  of  chain  store  taxes 
demonstrates  clearly  that  these  taxes  were  not  intended  to  apply  to 
service  stations.  These  outlets  are  not  embraced  within  the  scope 
of  the  term  "  chain  store  "  as  it  is  customarily  employed  by  both 
legislators  and  laymen.  Chain  store  taxes  were  originally  enacted 
as  protective  measures  for  small  independent  merchants  who  claimed 
they  were  faced  with  serious  competition  from  large  organizations 

Carolina,  South  Carolina,  South  Dakota,  Texas,  West  Virginia  and  Wis- 
consin. The  legislature  in  California  has  also  adopted  such  a  measure,  but 
its  effective  date  has  been  suspended  pending  outcome  of  a  referendum  to 
be  held  at  the  November  19.16  election. 

-  Alabama,  Florida,  Idaho,  Kentucky,  Louisiana,  Maine,  Maryland,  Mich- 
igan, Minnesota,  Mississippi,  South  Carolina,  and  Texas.  An  exemption  is 
also  provided  in  the  California  law.  The  exemption  in  Kentucky  applies  to 
filling  stations  at  which  at  least  70%  of  the  business  done  is  in  sales  of 
motor  fuels  and  motor  lubricants.  In  Minnesota  the  exemption  applies  to 
filling  stations  at  which  at  least  05%  of  total  business  is  in  fuel,  lumber, 
building  materials,  grain,  or  gasoline  and  oils. 

3  Montana,  North  Carolina,  and  Wisconsin. 
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in  command  of  extensive  facilities  for  effectins;  marked  economies 
in  cost  of  operation,  thereby  enabling  chains  to  undersell  inde- 
pendents. 

Inclusion  of  groups  of  filling  stations  under  the  provisions  of  these 
laws  is  at  direct  variance  with  this  logic.  Little  relationship  exists 
between  magnitude  of  purchase  and  price  so  far  as  petroleum  prod- 
ucts are  concerned.  The  smallest  independent  may  obtain  oil  or 
gasoline  at  practically  tlic  same  price  as  that  quoted  the  largest 
buyer.  There  is  no  destructive  competition  attributable  to  the  evils 
of  mass  purchasing  of  petroleum  products.  The  independent  is, 
moreover,  at  no  disadvantage  so  far  as  advertising  is  concerned 
because  it  is  done  for  him  by  the  large  companies.  There  are  but 
relatively  few  standard  brands  of  petroleum  products  and  all  of  them 
are  advertised  extensively.  Imposition  of  special  taxes  to  equalize 
competition  as  among  individuals  engaged  in  distribution  of  petro- 
leum products  is,  therefore,  wholly  unnecessary. 

This  fact  has,  furthermore,  been  recognized  by  such  a  leading 
authority  as  the  Federal  Trade  Commission.  By  Senate  Resolution 
No.  224  adopted  at  the  first  session  of  the  70th  Congress  in  1928 
this  agency  was  directed  to  conduct  an  investigation  of  all  phases 
of  the  chain  store  tax  system  of  merchandising.  The  commission 
studied  the  operations  of  1,712  chain  organizations  engaged  in  oper- 
ating 162,810  stores  throughout  the  period  from  the  year  1913  down 
to  the  present  time.  Published  reports  embodying  the  results  of  this 
study  show  that  outlets  operated  by  oil  companies  were  not  included 
within  the  scope  of  the  study.  Apparently  the  commission  did  not 
consider  filling  stations  to  be  "  chain  stores  ". 

The  courts  have  also  recognized  that  such  a  distinction  exists. 
In  the  words  of  the  supreme  court  of  Wisconsin : 

"  If  you  were  to  stop  five  hundred  well-informed,  intelligent 
persons  traveling  into  any  city  and  ask  them  to  stop  at  the 
first  store  .  .  .  ,  it  is  quite  probable  that  not  a  single  one  zvould 
stop  at  a  filling  station  or  service  station.  ..."  * 

A  similar  view  was  expressed  by  the  federal  district  court  in  a 
case  involving  the  South  Carolina  chain  store  tax : 

"...  filling  stations  are  quite  distinct  from  ordinary  stores 
or  mercantile  establishments."  •'' 
In  its  decision  passing  on  the  validity  of  the  Florida  chain  store 
tax  the  Florida  Supreme  Court  included  the  comment : 

"...  filling  stations  .  .  .  are  inherently  different  from  ordi- 
nary retail  stores.  .  .  ."  '^ 

*  Wadhams  Oil  Co.  v.  Wisconsin,  245  N.  W.  646,  Rehearing,  246  N.  W. 
687. 

^Southern  Grocery  Stores  v.  South  Carolina  Tax  Commission,  55  Fed. 
(2d)   931. 

^Liggett  v.  .-imos-Lee,  288  U.  S.  51",  March   13,   1933. 
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There  are  several  essential  respects  in  which  filling  stations  differ 
from  chain  stores.  The  filling  station  is  restricted  to  a  very  few 
items  upon  which  its  income  depends,  whereas  the  typical  chain 
store  carries  a  complete  stock  of  merchandise.  The  operator  of  a 
service  station  must  gamble  with  the  seasonal  ebb  and  flow  of  traffic. 
When  motorists  place  their  cars  in  storage  or  reduce  the  number 
of  pleasure  trips,  operators  of  filling  stations  are  not  in  a  position 
to  offer  another  article  of  commerce  for  sale  so  as  to  recompense 
them  for  the  business  lost.  IManagers  of  chain  stores,  on  the  other 
hand,  may  study  seasonal  demands,  and  replace  one  type  of  mer- 
chandise with  another.  The  service  station,  because  of  its  very 
nature,  makes  this  practice  impossible. 

The  gasoline  station  differs  from  the  chain  store  in  another  im- 
portant respect.  The  service  rendered  at  a  filling  station  is  vastly 
dift'erent  from  that  rendered  by  chain  stores.  A  filling  station  is 
not  a  store.  Its  operator  is  not  engaged  solely  in  the  function  of 
selling  gasoline  and  lubricating  oil,  nor  is  all  his  attention  devoted 
to  sales  turnover.  One  of  his  chief  functions  is  rendering  service 
to  the  public. 

People  who  patronize  filling  stations  do  so  not  merely  to  pur- 
chase certain  petroleum  products,  but  to  obtain  service  which  they 
are  unable  to  procure  elsewhere.  A  person  who  patronizes  a  station 
operated  by  one  of  the  large  oil  companies  appreciates  the  value  of 
this  service.  When  tires  need  checking;  when  water  is  needed  in 
the  radiator;  when  a  smeared  or  frosted  windshield  impairs  the 
safety  of  driving;  when  the  water-level  in  the  battery  needs  inspect- 
ing— the  motorist  drives  into  a  filling  station. 

Experience  has  demonstrated  that  the  man  who  provides  the  public 
with  the  service  it  demands  becomes  a  successful  filling  station 
operator  while  the  man  who  merely  provides  motorists  with  gaso- 
line, lubricating  oil,  accessories,  and  other  products  almost  invari- 
ably fails  in  business.  An  illuminating  reflection  on  service  ren- 
dered at  filling  stations  is  embodied  in  the  comment  made  by  Robert 
A.  Millikan,  the  eminent  physicist: 

"  The  filling  station  men  have  improved  the  manners  and 
courtesy  of  the  American  public  more  than  all  the  colleges  in 
the  country." 

Another  essential  service  provided  at  filling  stations  is  supplying 
information  with  regard  to  satisfactory  routes  of  travel.  At  almost 
all  service  stations  attractive  road  maps  printed  at  the  expense  of 
oil  companies  are  distributed  to  the  public  free  of  charge.  In  some 
cases  additional  information  may  be  required,  and  detailed  oral  or 
written  explanations  are  given. 

Provision  of  rest  room  facilities  is  another  service  rendered. 
This  service  is,  furthermore,  free  of  charge,  which   is  in  striking 
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contrast  to  the  usual  absence  of  such  facilities  in  other  business 
establishments. 

In  the  absence  of  service  stations  many  of  these  functions  would 
of  necessity  be  performed  by  some  governmental  agency,  the  cost 
of  which  would  be  assumed  by  the  taxpayer.  Rendition  of  ser- 
vice of  this  type  is,  however,  considered  an  integral  part  of  business 
operations  by  the  petroleum  industry. 

Another  factor  distinguishing  filling  stations  from  chain  stores  is 
the  peculiar  tax  burden  borne  by  petroleum  products  distributed 
through  these  outlets.  This  characteristic  has  been  cited  repeatedly 
by  the  courts  as  a  valid  reason  for  exempting  filling  stations  from 
the  application  of  chain  store  taxes. 

The  federal  district  court  observed  in  a  case  involving  the  South 
Carolina  tax : 

"  There  can  be  no  question,  we  think,  but  that  the  exemption 
of  filling  stations  from  the  tax  rests  upon  a  reasonable  classifi- 
cation. Such  stations  as  a  general  rule  sell  only  gasoline  and 
other  articles  of  merchandise  upon  which  the  state  collects  a 
heavy  excise  tax,  and  it  was  doubtless  for  this  reason  that  they 
were  exempted  from  the  tax  in  question."  " 

The  Florida  Supreme  Court  reached  a  similar  conclusion : 

"  Exclusive  of  other  considerations,  there  is  ample  ground 
for  the  exemption  of  filling  stations  from  the  provisions  of  the 
act.  They  are  inherently  different  from  ordinary  retail  stores 
and  a  heavy  excise  tax  is  collected  from  gasoline  and  other 
petroleum  products  sold  by  them." 

This  particular  case  was  subsequently  appealed  to  the  Supreme 
Court  of  the  United  States.     In  the  words  of  that  august  tribunal : 

"  It  appears  .  .  .  that  all  dealers  in  gasoline,  including  those 
conducting  filling  stations,  are  required  by  statute  to  pay  a 
license  tax  of  $5  per  annum  and  in  addition  a  tax  of  seven 
cents  per  gallon  for  every  gallon  of  gasoline  or  other  like 
products  of  petroleum  sold  ...  in  view  of  the  imposition  of 
taxes  on  the  operation  of  filling  stations  by  other  acts,  pursuant 
to  the  legislature's  power  of  classification,  we  cannot  declare 
their  exemption  from  the  tax  laid  by  the  chain  store  act  offen- 
sive to  the  guarantees  of  the  Fourteenth  Amendment."  ' 

The  Michigan  Circuit  Court  elaborated  on  this  point  in  an  opinion 
involving  the  chain  store  tax  in  that  state: 

^  Southern    (!i-ocery   Stores   v.  South    Carolina    Tax   Commission,   55    Fed. 
(2d)   931. 
^Liggett  v.  Amos-Lee,  288  U.  S.  517,  March   13,   1933. 
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"  The  gasoline  tax  of  three  cents  per  gallon  is,  the  court 
recognizes,  imposed  on  the  purchaser  of  gasoline,  rather  than 
upon  the  dealer  who  sells  it,  but  the  dealer  is  held  accountable 
to  the  state  for  the  collection  of  the  tax  which  is  computed  on 
his  gasoline  gallonage.  The  dealer  is  accountable  to  the  state 
whether  he  collects  the  tax  from  his  customer  or  not,  and  the 
state  has  a  lien  upon  the  dealer's  property  for  the  amount  of 
the  tax.  If  the  tax  is  collected  and  is  thereafter  stolen  from 
the  dealer,  or  placed  in  an  insolvent  bank  or  destroyed  by  fire, 
these  contingencies  do  not  relieve  the  dealer  from  transmitting 
the  tax  to  the  state.  It  will  be  seen,  therefore,  that  there  are 
substantial  factual  differences  between  a  gasoline  station  and 
other  retail  establishments  which  may  have  been  the  basis  upon 
which  the  legislature  exempted  such  stations  from  the  opera- 
tions of  the  Chain  Store  Tax  Law."  ^ 

Confiscatory  Tax  Burden 

Because  of  the  limited  number  of  commodities  sold  at  the  typical 
filling  station,  its  volume  of  business  is  much  less  than  that  trans- 
acted by  the  chain  store.  Relative  volume  of  sales  by  these  two 
different  types  of  retail  outlets  may  be  illustrated  roughly  in  the 
following  manner.  In  the  case  of  a  typical  filling  station  approxi- 
mately $1,000  worth  of  business  might  be  transacted  monthly.  Five 
to  fifty  times  that  amount  of  business  would,  however,  be  transacted 
at  a  typical  chain  store. 

A  tax  which  might  be  moderate  in  its  effects  on  chain  stores 
might,  therefore,  constitute  confiscation  when  levied  on  the  rela- 
tively small  volume  of  business  transacted  by  a  filling  station. 

A  single  department  store  in  a  large  city  might  transact  a  busi- 
ness amounting  to  several  million  dollars  during  the  course  of  a 
year.  This  business  might  conceivably  exceed  the  total  volume  of 
business  transacted  by  all  filling  stations  composing  the  entire  group 
operated  by  a  large  oil  company.  Under  the  schedule  of  rates 
embodied  in  the  typical  chain  store  tax  law,  however,  a  tax  of  ap- 
proximately three  dollars  would  be  levied  on  this  department  store, 
whereas  a  tax  in  excess  of  one  hundred  dollars  would  be  levied  on 
each  filling  station. 

A  study  of  the  relative  chain  store  tax  burden  borne  by  filling 
stations  as  contrasted  with  other  retail  outlets  in  West  Virginia 
might  be  cited  in  this  connection.  Data  developed  in  this  study 
are  given  in  Table  I. 

Figures  in  Table  I  reveal  that  a  group  of  2,453  filling  stations 
transacted  an  annual   volume   of  business   of  $15,198,638,   or  4.6% 

^  C.  F.  Smith  Co.  V.  Fitzgerald,  Wayne  County,  Michigan  Circuit  Court, 
Sec.   l8,   1933. 
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TABLE  I 

Comparison  of  Volume  of  Business  Transacted 
AND  Chain  Store  Taxes  Paid 

(West  Virginia  1933) 

Filliug  Stations         Chain  Stores 

Number  of  Outlets    2,453  1,889 

Annual  Volume  of   Business    $15,198,638  $75,454,257 

Per  Cent  of  Total  Sales   4-6  22.9 

Chain   Store  Tax   Paid    $      481,168  $        61.802 

Per  cent  of  Total  Tax    84.46  10.7 

Chain  Store  Tax   (Per  Cent  of  Sales)    ....  3.67  .082 

of  all  retail  business  in  the  state  as  compared  with  $75,454,257,  or 
22.9%  of  the  total,  for  1,889  chain  stores.  The  group  of  filling 
stations,  nevertheless,  accounted  for  84.46%  of  total  payments  under 
the  chain  store  tax  whereas  the  1,889  chain  stores  with  five  times 
as  great  a  volume  of  business  contributed  only  1.7%  of  the  chain 
store  tax,  or  less  than  one-eighth  as  much  as  the  filling  stations. 

Other  data  developed  in  this  study  brought  out  that  the  amount 
of  chain  store  tax  paid  on  the  average  filling  station  owned  by  oil 
companies  marketing  in  the  state  was  forty  times  as  great  as  that 
paid  on  the  average  department  store  although  gross  sales  in  the 
case  of  the  filling  station  were  only  one-twentieth  as  great  as  those 
of  the  department  store.  Chain  store  tax  paid  in  the  case  of  the 
filling  station  was  fourteen  times  as  great  as  in  the  case  of  the 
typical  five-and-ten-cent  store  although  the  filling  station's  gross 
sales  were  only  one-sixth  as  great.  The  tax  on  the  filling  station 
was  one  and  one-fifth  times  that  on  the  typical  chain  grocery  store 
although  its  gross  sales  were  only  one-eighth  as  great. 

Application  of  chain  store  taxes  to  filling  stations,  therefore,  im- 
poses a  confiscatory  burden  on  the  petroleum  industry.  The  rela- 
tionship which  chain  store  taxes  paid  bear  to  volume  of  business 
transacted  in  the  case  of  the  average  filling  station  is  wholly  out  of 
proportion  to  that  for  the  typical  chain  store. 

Revenue  Collected  Insignificant 

The  amount  of  chain  store  tax  collected  from  filling  stations  is, 
furthermore,  insignificant.  This  point  is  demonstrated  clearly  in 
the  case  of  the  Indiana  tax.  In  that  state  the  tax  is  becoming  pro- 
gressively less  productive  as  a  source  of  revenue  from  year  to  year 
because  of  existence  of  the  tax  has  made  it  economically  impossible 
for  oil  companies  to  operate  filling  stations.  The  figures  in  Table  II 
showing  amount  of  chain  store  tax  paid  by  sixteen  leading  com- 
panies marketing  in  the  state  illustrate  this  point : 
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TABLE  II 

Payments  of  Chain  Store  Tax  by  Oil  Companies 
(Indiana) 

Year                                    No.  of  Filling  Stations  Chain  Store  Tax  Paid 

1933.-. 5,148  $134,936   (Top  Rate  $25) 

1934 1,719  224,766   (Top  Rate  $150) 

1935 898  110,090   (Top  Rate  $150) 


Total  collections  of  chain  store  taxes  in  Indiana  during  1935 
amounted  to  $1,226,189.  The  $110,090  paid  on  filling  stations,  there- 
fore, constituted  slightly  less  than  nine  per  cent  of  the  total. 

The  experience  of  Indiana  shows  clearly  that  inclusion  of  filling 
stations  under  the  provisions  of  chain  store  tax  laws  is  reflected  in 
collection  of  an  insignificant  amount  of  revenue. 

Seemingly  not  content  with  the  disintegration  of  multiple  service 
station  chains,  there  is  an  earnest  attempt  being  made  on  the  part 
of  many  states  to  include  bulk  distributing  plants  or  warehouses. 
In  the  petroleum  industry  these  plants  came  into  existence  and  are 
maintained,  as  a  rule  on  railroad  right  of  way,  as  a  means  of  un- 
loading shipments  arriving  in  tank-car  lots  and  storing  it  pending 
delivery  in  fulfillment  of  prior  contracts  or  distribution  to  current 
customers.  While  it  is  the  contention  of  the  industry  that  they  are 
instrumentalities  of  interstate  commerce  and  not  subject  to  any  state 
tax  which  would  burden  such  commerce,  and  while  it  is  the  further 
contention  that  they  are  not  stores  or  places  of  business  under  any 
conceivable  definition,  yet  if  the  contention  that  they  are  in  reality 
stores  within  the  legal  meaning  of  the  term  proves  true,  then  the 
situation  confronting  the  industry  is  very  serious.  The  integrated 
companies  would  be  out  of  the  field  of  distribution  and  chaos  would 
result.  Undesirable  competition  would  result  from  the  greatly  in- 
creased number  of  marketers  and  the  resulting  loss  to  the  industry 
would  be  incalculable. 

When  I  speak  of  the  oil  industry,  I  am  not  thinking  of  John  D. 
Rockefeller,  nor  the  great  corporations ;  I  am  thinking  of  the  tens 
of  thousands  of  small  operators  and  the  hundreds  of  thousands  of 
stockholders  in  the  large  companies.  Owing  to  the  close  relation 
of  the  industr)'  to  the  public  its  demoralization  would  be  peculiarly 
felt.  Service  to  the  motoring  public  would  be  impaired  with  the 
demoralization  of  the  business.  Petroleum  products  are  a  social 
necessity  and  any  impairment  in  their  quality  or  in  their  distribu- 
tion would  be  felt  by  practically  all  the  people  in  the  United  States. 

In  conclusion  then,  there  is  no  logical  reason  why  service  stations 
or  bulk  plants  should  be  included  in  chain  store  laws,  nor  is  there 
any  legal  reason  why  they  may  not  be  excluded. 
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Filling  stations  feature  service  rather  than  volume  of  sales  and 
turnover  of  merchandise.  Gasoline  and  other  petroleum  products 
sold  at  filling-  stations  bear  a  peculiar  tax  burden  not  borne  by 
merchandise  distributed  through  chain  stores.  The  volume  of  busi- 
ness transacted  at  the  typical  filling  station  is  so  small  as  compared 
with  that  of  the  average  chain  store  that  a  moderate  tax  on  the 
chain  store  would  constitute  confiscation  when  applied  to  the  filling 
station.  Independent  retailers  operate  under  no  serious  competitive 
handicaps  in  the  petroleum  industry. 

Only  an  insignificant  amount  of  revenue  is  derived  from  taxation 
of  filling  stations  under  chain  store  tax  laws. 

Chairman  Cooper:  The  secretary  has  a  few  announcements  to 
make. 

Secretary  Query  :  I  want  to  announce  a  change  in  the  luncheon 
scheduled  at  twelve-thirty  for  the  round  table  on  research  projects 
of  tax  commissions.  This  luncheon  was  scheduled  for  the  Palm 
Room,  but  will  be  served  in  the  Chateau  Room,  which  is  underneath 
this  room,  and  to  the  rear  of  the  hotel  clerk's  desk. 

Here  is  a  special  announcement.  We  want  the  delegates  in  at- 
tendance at  this  conference  to  be  sure  to  attend  the  afternoon  session, 
which  meets  at  two-thirty.  Something  is  going  to  happen  here  that 
is  not  on  the  program  and  we  don't  want  you  to  miss  it. 

The  chairman  of  the  resolutions  committee  has  requested  me  to 
announce  that  the  resolutions  committee  will  meet  at  the  close  of 
this  session  in  Parlor  "B",  and  would  like  all  of  the  members  of 
the  committee  to  attend  the  meeting. 

Royal  B.  Cushing:  Is  the  afternoon  session  at  two  or  two- 
thirty  ? 

Secretary  Query:  It  is  at  two.  I  want  to  repeat  that  announce- 
ment :  I  want  everybody  attending  this  conference  to  be  here  at 
two  o'clock. 

Philip  Zoercher:  When  I  opened  the  meeting  this  morning,  I 
said  something  and  of  course  only  a  few  heard  it,  because  there  were 
not  so  many  here,  and  that  was  that  we  might  try  to  combine  the 
afternoon  meeting  with  the  night  meeting,  but  since  looking  at  the 
notice  that  was  given  of  the  election  of  officers,  the  night  meeting 
will  have  to  be  held  at  eight  o'clock. 

Secretary  Query  :  That  was  a  notice  I  was  requested  to  give 
but  overlooked  it.  The  evening  meeting  will  be  called  at  seven 
o'clock.  We  will  have  the  report  of  the  resolutions  committee,  and 
will  listen  to  invitations  from  those  who  desire  to  present  invita- 
tions, and  then  at  eight  o'clock,  at  the  time  stated,  we  will  go  into 
the  business  session. 
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Chairman  Cooper  :  The  next  speaker  to  discuss  these  problems 
before  us  this  morning  is  Mr.  L.  B.  Krueger,  of  the  statistical 
division  of  the  Wisconsin  tax  commission.  I  am  going  to  suggest 
that  we  try  to  stay  within  the  limits  set  by  this  conference,  so  we 
can  get  out  promptly. 

L.  B.  Krueger:  Mr.  Chairman  and  Ladies  and  Gentlemen,  I  am 
very  much  interested  in  the  gross  income  tax  of  Indiana,  and  I 
am  especially  interested  since  an  incident  occurred  yesterday  after- 
noon. I  came  in  on  the  1  :  40  train,  and  not  wanting  to  miss  the 
meeting,  I  went  down  to  the  coffee  shop  to  get  a  sandwich  and  a 
cup  of  coft'ee.  When  I  paid  my  bill,  instead  of  paying  35  cents,  it 
was  36  cents.  I  asked  the  cashier  what  that  one  cent  was  for,  and 
she  said,  "  That  is  a  sales  tax."  I  said  I  thought  Indiana  had  a 
gross  income  tax.  "  Oh,"  she  said,  "  it  is  the  same  thing."  It  was 
a  very  good  sandwich  and  a  very  good  cup  of  coffee,  and  I  think 
possibly  I  should  have  had  another  sandwich  and  another  cup  of 
coffee,  but  if  I  had  had,  I  would  have  paid  two  cents.  That  is  the 
so-called  gross  income  tax  of  Indiana,  which  is  spread  very  thinly 
over  all  taxpayers,  and  as  far  as  I  was  concerned,  I  was  converted 
into  a  three  per  cent  sales  tax. 

I  was  very  much  interested  in  the  paper  read  by  Mr.  Jackson. 
There  is  something  fascinating  about  a  gross  income  tax.  During 
the  last  two  sessions  of  the  Wisconsin  legislature  more  interest  was 
shown  in  this  mode  of  taxation  than  any  other. 

Three  or  four  years  ago  the  people  of  Iowa  were  all  wrought  up 
about  gross  income  tax.  I  think  it  was  during  the  1935  session 
of  the  Wisconsin  legislature  that  a  lady  came  to  my  office  with  a 
letter  in  her  possession  from  her  father,  a  resident  of  Iowa.  I  read 
the  letter,  and  could  see  it  was  from  a  man  of  more  than  average 
intelligence.  It  outlined  in  considerable  detail  the  alleged  abuses  of 
the  property  tax — how  it  was  depriving  home  owners  and  farmers 
of  their  homes  and  farms,  and  how  simple,  equitable,  and  productive 
in  comparison  a  gross  income  tax  would  be.  He  referred  to  an 
estimate  made  by  the  bureau  of  agricultural  economics,  to  the  effect 
that  the  total  gross  income  for  the  state  of  Iowa  was  in  1929  roughly 
eight  billions  of  dollars.  Wallace's  Farmer  carried  an  editorial 
in  1932  to  the  effect  that  the  total  value  turn-over  was  ten  billion 
dollars,  and  that  a  one  per  cent  gross  income  tax  would  yield  one 
hundred  million  dollars,  very  nearly  a  sufficient  sum  to  wipe  out  the 
whole  general  property  tax  for  the  state  of  Iowa. 

I  could  see  at  a  glance  that  what  this  person  had  in  mind  was  a 
one  per  cent  turn-over  tax  on  all  transactions.  I  must  confess  that 
the  estimate  of  ten  billion  dollars  gross  income  or  dollar  turn-over 
for  the  state  of  Iowa  floored  me  for  the  time.  I  could  not  believe 
that  the  bureau  of  agricultural  economics  had  made  an  error,  al- 
though in  estimates  of  this  kind  only  approximations  are  sought. 
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Nevertheless,  the  clamor  for  a  gross  income  tax  in  Iowa  spread 
like  a  contagion  throughout  Wisconsin.  It  made  a  strong  appeal 
to  the  League  of  Women  Voters  in  Wisconsin,  and  they  came  in 
person  to  the  Wisconsin  State  Tax  Commission,  or  wrote  letters, 
wanting  to  know  what  a  one  per  cent  gross  income  tax  would  raise 
in  Wisconsin.  I  wrote  to  the  federal  reserve  banks  at  Chicago  and 
Minneapolis  in  an  attempt  to  obtain  the  bank  clearings  for  the  state 
or  debits  to  individual  accounts,  as  they  are  now  called.  The  results 
I  obtained  did  indeed  open  my  eyes.  I  began  to  see  that  for  the 
year  in  which  the  estimate  was  made,  the  bureau  of  agricultural 
economics  was  probably  not  far  off,  if  the  turn-over  of  all  trans- 
actions, real  estate,  sales  of  securities,  sales  of  tangible  and  intan- 
gible items  were  included.  On  the  basis  of  debits  to  individual 
accounts  and  other  data,  it  appeared  that  even  w'ith  the  low  level 
of  prices  and  incomes  prevailing  during  the  depression  years,  that 
Wisconsin  had  for  the  year  1933  a  total  turn-over  of  about  six 
billion  dollars,  and,  of  course,  there  were  quite  a  number  who  were 
quick  to  jump  to  the  conclusion  that  a  two  per  cent  turn-over  would 
raise  one  hundred  and  twenty  million  dollars,  and  several  bills  were 
introduced  during  the  last  two  sessions  of  the  legislature  providing 
for  a  two  per  cent  turn-over  tax. 

I  am  happy  to  say  that  the  legislature  gradually  began  to  see 
light.  They  began  to  see  that  a  tax  on  gross  income  at  a  flat  rate 
imposed  at  the  various  stages  of  production  would  have  a  tendency 
to  pile  up  on  the  consumer,  that  under  such  a  tax,  tax  administra- 
tors would  be  no  more  successful  in  placing  intangibles  on  the  roll 
than  they  have  been  under  the  old  general  property  tax,  that  certain 
types  of  industry  and  business  would  not  be  required  to  make  fair 
contributions  toward  the  cost  of  government,  due  to  the  inability 
of  any  one  state  to  tax  sales  in  interstate  commerce,  and,  lastly, 
that  a  turn-over  tax  would  tend  to  discriminate  against  the  recipients 
of  wages  and  salaries.  It  is  needless  to  say  that  these  bills  failed 
of  passage. 

Jkluch  of  this  discussion  is  beside  the  point.  The  gross  income 
tax  of  Indiana  is  not  a  flat  rate  tax,  and  is  not,  in  the  technical 
sense,  a  turn-over  tax.  yet,  in  my  opinion,  it  is  subject  to  the  same 
objectives.  I  believe  that  under  the  Indiana  law,  the  recipient  of 
wages  and  salaries  is  called  upon  to  make  contributions  to  the  cost 
of  government  out  of  all  proportions  to  contributions  made  by  large 
mercantile  and  industrial  concerns,  doing  both  an  inter-state  and 
intra-state  business.  Likewise,  it  tends  to  discriminate  against  con- 
cerns with  an  intra-state  business,  compared  with  highly  integrated 
concerns  with  international  ramifications. 

It  would  be  interesting  to  compare  what  wages  and  salaries  con- 
tributed to  the  cost  of  government  in  Indiana  under  their  law  with 
the  total  tax  based  on  net  income  derived  from  wages  and  salaries 
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under  the  Wisconsin  law.  In  Wisconsin  a  non-head  of  a  family, 
with  a  thousand-dollar  net  income  pays  $2,  and  under  the  Indiana 
law,  nothing.  A  married  man  in  Wisconsin  with  a  salary  of  $2,000, 
and  a  wife  and  two  dependents,  would  pay  nothing  under  the  Wis- 
consin law,  and  $10  under  the  Indiana  law.  Likewise,  a  married 
man  with  $3,000,  two  dependents,  under  the  Wisconsin  law  pays 
$12,  and  under  the  Indiana  law,  $20.  From  the  standpoint  of  ex- 
pediency, ease  of  administration,  low  cost  of  collection,  the  Indiana 
law  ranks  high,  but  if  we  accept  the  principle  that  taxes  should  be 
related  to  ability  to  pay,  I  think  it  violates  this  basic  requisite  of  a 
just  tax. 

Now  I  wish  to  relate  the  discussion  more  definitely  to  taxation 
of  chain  stores.  A  little  over  a  year  ago,  an  attorney  for  one  of 
the  so-called  chain  organizations  said  to  me,  "  You  are  attempting 
to  tax  my  client  $12,000  under  your  chain  store  tax,  yet  under  the 
Indiana  gross  income  tax  my  company  pays  only  $80."  That  was 
the  figure  he  gave  me,  and  I  assumed  it  to  be  correct.  The  basic 
plant  of  this  organization  was  located  in  the  state  of  Indiana,  and 
as  near  as  I  could  determine,  on  the  basis  of  income  tax  returns, 
this  organization  had  a  gross  income  of  approximately  ten  million 
dollars,  of  which  amount  eight  million  dollars  was  derived  from 
Wisconsin  operations,  and  I  assumed  that  a  large  share  of  the  re- 
maining two  million  dollars  was  of  such  an  interstate  character 
that  the  state  of  Indiana  could  not  tax  it  under  its  law. 

It  is  my  opinion  that  a  huge  corporation,  in  addition  to  the  prop- 
erty tax  which  it  pays,  owes  an  obligation  to  society  which  in  no 
way  can  be  liquidated  under  a  gross  income  tax,  no  matter  how 
this  tax  is  administered.  Under  a  net  income  tax,  and  using  the 
statutory  standard  for  apportionment,  such  as  we  have  in  Wisconsin, 
based  on  tangible  property,  cost  of  manufacture  and  sales,  the  situa- 
tion is  somewhat  improved,  and  yet  by  no  means  perfect. 

Despite  the  refinements  in  the  Indiana  gross  income  law,  it  is  my 
personal  feeling  that  a  gross  income  tax  accentuates  the  chain  store 
movement.  A  gross  income  tax  is  in  the  nature  of  a  multiple  stage 
sales  tax,  or  a  tax  on  the  various  stages  in  the  productive  process, 
which  tend  to  accumulate  in  the  case  of  the  final  sale  of  the  non- 
integrated  enterprise  as  compared  with  the  highly  integrated  national 
organizations.  A  highly  integrated  chain  organization  in  which 
the  wholesale-jobber  functions  have  been  absorbed,  will  have  an 
unfair  advantage  over  a  retailer,  buying  through  jobber  and  whole- 
sale channels. 

If  it  was  the  intention  of  the  legislature  of  Indiana,  through  its 
chain  store  tax,  to  curb  the  chain  store  movement,  it  was  incon- 
sistent at  a  later  date  to  enact  a  gross  income  tax,  since  one 
counteracts  the  other.  If,  on  the  other  hand,  it  was  the  intention  of 
the  legislature  of  Indiana  that  chain  stores  in  the  state  should  be 
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required  to  pay  in  the  form  of  a  chain  store  tax  what  they  do  not 
pay  under  the  gross  income  tax  or  property  tax,  or,  in  other  words, 
that  independent  merchants  and  chain  stores  should  be  taxed  more 
on  a  basis  of  equality,  that  is  quite  another  matter;  and  here  I 
come  to  my  philosophy  in  the  taxation  of  chain  stores. 

The  courts  sanctioned  separate  classifications  in  the  case  of  chain 
stores,  largely  on  social  and  economic  grounds.  If  the  state  desires 
to  make  the  chain  store  tax  sufficiently  high  to  curb  the  chain  store 
movement,  it  may  do  so  in  line  with  the  more  recent  federal  de- 
cisions. 

I  am  surprised  that  more  emphasis  has  not  been  placed  on  the 
lack  of  equality  in  taxation  as  between  the  chain  stores  and  inde- 
pendent merchants.  It  is  my  position  that  as  a  general  rule,  under 
average  tax  administration,  neither  under  a  property  tax,  net  in- 
come tax,  nor  least  of  all  a  gross  income  tax  are  highly  integrated 
chain  organizations  required  to  make  contributions  to  the  cost  of 
government,  commensurate  with  those  made  by  independent  mer- 
chants. 

In  our  own  state  there  are  several  highly  integrated  organiza- 
tions that  pay  no  real  estate  tax  whatever,  except  in  so  far  as  the 
tax  is  incorporated  in  the  rentals  they  pay,  and  practically  the  only 
property  tax  they  pay  is  on  merchant's  stock  and  fixtures,  and. 
considering  the  rapid  merchandising  turn-over,  this  is  quite  in- 
significant. 

Again,  in  the  case  of  highly  integrated  national  chain  organiza- 
tions, having  warehouses,  laboratories,  and  factories  in  non-income 
tax  states,  the  allocation  of  the  taxable  income  to  any  one  state  is 
a  difficult  problem.  At  least  during  the  depression  years  many  of 
the  largest  chain  organizations  operating  in  Wisconsin  allocated  to 
the  state  a  non-taxable  loss,  yet  many  of  them  paid  handsome 
dividends  from  national  operations. 

I  believe  there  is  a  place  in  the  system  of  taxation  of  the  average 
state  for  a  chain  store  tax. 

If  the  chain  store  tax  is  sponsored  chiefly  on  the  grounds  that 
chains  and  independents  should  be  taxed  on  the  basis  of  equality, 
the  exemption  of  oil  companies  from  the  chain  store  tax  is  seriously 
to  be  questioned. 

The  exemption  of  oil  companies  has  been  justified  mainly  on  the 
grounds  that  the  gas  tax,  varying  from  2c.  to  7c.  in  the  respective 
states,  is  a  burden  on  the  oil  industry,  and  that  gasoline  and  bulk 
stations  are,  therefore,  already  heavily  burdened  in  the  matter  of 
taxation.  It  is  true  that  under  the  laws  of  practically  all  states  the 
oil  company  pays  the  gasoline  tax.  It  should  be  emphasized  that 
the  oil  company  is  merely  the  collecting  agency,  and  the  actual 
burden  is  passed  on  to  a  very  large  extent  to  the  consumer.  This 
is  not  universally  true.     On  the  borders  between  states,  and  also  in 
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the  case  of  struggling  independent  oil  companies,  it  is  frequently 
necessary  that  the  tax  be  absorbed  in  whole  or  part  by  the  company 
or  individual  on  which  imposed.  In  case  of  the  major  oil  com- 
panies (those  organizations  which  fall  chiefly  in  the  category  of 
chain  stores)  it  is  writer's  belief  that  the  so-called  gas  tax  is  passed 
on  almost  exclusively  to  the  consumer.  My  reasons  for  so  believing 
are  due  to  the  fact  that  the  demand  for  gasoline  within  definite 
price  limitations  is  comparatively  inelastic.  This  despite  the  fact 
that  the  refining  of  gasoline  and  the  whole  manufacturing  and  dis- 
tributing process  is  very  much  subject  to  the  law  of  diminishing 
costs  or  increasing  returns  would  enable  the  majors  to  shift  the  tax 
to  the  consumer  and  not  absorb  it. 

While  it  is  the  writer's  belief  that  oil  companies  should  come 
within  the  scope  of  the  chain  store  tax,  he  is  nevertheless  inclined 
to  believe  that  in  so  far  as  the  general  chain  store  taxes  have  been 
applied  to  motor  fuel  distributing  companies,  that  such  companies 
have  been  taxed  unfairly.  The  chain  store  tax  related  only  to  the 
number  of  outlets,  constitutes  a  heavier  burden  on  a  chain  of  oil 
companies  than  a  chain  of  grocery  stores,  drug  stores,  clothing 
stores,  or  almost  any  other  kind  of  chain  store  organization,  for  the 
reason  that  the  average  volume  of  business  done  by  these  other 
types  of  organizations  is  much  greater  than  the  volume  of  business 
done  by  an  oil  company.  Of  course,  if  the  object  of  a  chain  store 
tax  is  to  suppress  the  chain  store  movement,  a  tax  of  $250  per 
outlet  would  be  sufficient  to  accomplish  this  purpose.  However,  in 
so  far  as  the  principal  object  of  the  chain  store  tax  is  to  require 
the  chain  store  to  pay  in  the  form  of  a  special  tax  what  they  fail 
to  pay  either  under  property  or  income  tax.  it  would  seem  that  the 
chain  store  tax  should  in  some  way  be  related  to  the  volume  of 
business  done  by  each  outlet. 

This  could  be  accomplished  by  relating  the  chain  store  tax  both 
to  the  number  of  outlets  and  average  volume  of  business  of  each 
outlet.  This,  in  part,  is  recognized  in  the  Wisconsin  law  by  having 
one  Section  78.40,  applicable  to  oil  chains,  with  rates  graduated 
from  $3  on  a  single  outlet  to  $50  on  the  number  of  outlets  in  excess 
of  40,  and  Section  76.75  of  the  Statutes,  applicable  more  specifically 
to  food  and  mercantile  chains,  with  rates  graduated  from  $25  where 
the  number  of  outlets  are  in  excess  of  one,  and  not  in  excess  of  five, 
to  $250  for  each  sales  outlet  in  excess  of  25.  The  lower  rate 
applicable  to  oil  companies  in  Wisconsin  as  compared  with  food 
stores  was  not  in  recognition  of  the  fact  that  oil  companies  are 
required  to  pay  a  4c.  tax  on  gasoline,  which  is  shifted  on  to  the 
consumer,  but,  rather,  to  the  conception  on  the  part  of  the  legis- 
lators that  a  lower  rate  should  be  applicable  to  a  chain  of  oil  com- 
panies for  the  reason  that  on  the  average  an  oil  company  does  a 
lower  volume  of  business. 
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The  Indiana  gross  income  tax  law  as  a  revenue  measure,  and  from 
the  standpoint  of  expediency  in  times  of  depression,  has  many  com- 
mendable features.  As  a  permanent  feature  to  states'  taxing  sys- 
tems, however,  it  leaves  much  to  be  desired. 

Mr.  Packard  referred  to  the  fact  that  out  of  the  20  or  24  chain 
store  tax  laws  throughout  the  nation,  that  about  half  of  them  exempt 
filling  stations  or  oil  companies.  I  suppose  that  exemption  is  mostly 
due  to  the  fact  that  you  have  a  gas  tax  varying  from  two  to  seven 
cents  in  nearly  all  of  the  states  and  that  the  so-called  gasoline  tax 
is  a  heavy  burden  on  the  industry.  In  the  case  of  the  major  oil 
companies,  however,  it  is  my  belief  that  it  is  almost  exclusively 
passed  on  to  the  consumer.  That  is  not  true  of  the  small  inde- 
pendent oil  companies ;  it  is  not  true  of  some  of  the  companies  on 
the  borderline  between  states.  My  reason  for  believing  that  is  due 
to  the  fact  that  the  demand  for  gasoline  is  within  certain  price 
limits.  It  is  inelastic.  If  it  were  elastic,  considering  the  fact  that 
the  refining  and  that  the  marketing  is  very  much  subject  to  the  law 
of  diminishing  costs  or  increasing  returns,  I  might  agree  with  him. 
In  view  of  the  conditions,  however,  I  do  not  believe  the  statistics 
Mr.  Packard  has  given  us  are  valid,  because  I  think  that  tax  has 
been  passed  on  to  the  consumer.  Now,  if  the  object  of  the  tax  on 
oil  companies  is  to  curb  the  movement,  possibly  it  should  be  on  all 
filling  stations. 

Mr.  Packard  referred  to  the  narrow  margin  existing  between 
buying  and  selling  price.  Maybe  that  is  due  to  the  over-devolop- 
ment,  the  multiplicity  of  filling  stations.  Economists  have  made  a 
great  deal  of  the  waste  in  producing  crude  oil.  I  think  probably 
the  same  situation  is  true  in  regard  to  multiplicity  and  over-develop- 
ment in  the  number  of  filling  stations  throughout  the  United  States. 

Chairman  Cooper  :  We  will  throw  this  question  open  for  dis- 
cussion from  the  floor.  You  will  be  limited  to  two  minutes.  I  am 
not  going  to  extend  the  time  because  we  have  another  paper  coming, 
a  committee  report,  and  we  will  have  twenty  minutes  for  that,  and 
we  want  to  get  out  by  twelve  o'clock. 

Clarence  A.  Jackson  (Indiana)  :  I  think  Mr.  Packard  said  we 
should  consider  chain  store  taxes  from  the  revenue-producing  angle 
and  he  thought  maybe  he  was  talking  to  the  wrong  crowd.  In 
Indiana  the  chain  store  tax  is  practically  a  police  measure.  It  was 
not  passed  for  revenue.  It  is  not  producing  much  revenue,  but  is 
producing  more  each  year  since  it  w-as  inaugurated  in  1929.  This 
year  we  will  have  the  largest  number  of  stores  and  the  largest 
amount  of  money.  I  favor  his  idea  that  service  stations  should  be 
in  a  group  by  themselves.  He  remarked  about  my  comment  in  that 
there  is  a  great  agitation  to  increase  chain  store  taxes,  and  my  point 
in  displaying  such  statistics  was,  they  print  a  success  story  about  a 
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chain  store,  and  then  there  is  a  movement,  in  the  final  analysis,  to 
make  the  chain  unprofitable,  thereby  expecting-  to  put  business  back 
to  the  independent  merchant.  As  far  as  Indiana  is  concerned,  it  is 
purely  a  police  measure.  It  produces  something  between  half  a 
million  and  six  hundred  thousand  dollars  a  year,  which  is  unimpor- 
tant in  the  total  required  to  be  raised  for  the  entire  state  needs. 

Von  T.  Ellsworth  (California)  :  I  should  like  to  make  a  com- 
ment regarding  the  paper  on  the  gas  tax.  It  seems  to  me  entirely 
misleading  to  compare  a  gas  tax  levied  for  the  financing  of  con- 
struction and  maintenance  of  roads,  with  general  taxes.  The  state- 
ment is  made  that  thirty-seven  per  cent  of  the  price  of  gasoline  is 
represented  by  taxes.  It  seems  to  me  that  is  misleading,  when  the 
implication  is  made  that  it  might  be  compared  with  other  taxes. 
Traditionally  throughout  the  United  States,  our  gas  taxes  are  levied 
for  road  purposes.  It  is  an  investment  made  by  motorists  for  the 
construction  and  maintenance  of  roads,  rather  than  for  repairs  on 
automobiles.  And,  the  same  speaker  admitted  it  was  passed  on  to 
those  who  buy  the  gasoline,  so  I  think  the  statement  loses  its  signifi- 
cance, if  analyzed. 

Mr.  Jackson  closed  with  the  statement  that  the  Indiana  gross 
income  tax  is  a  step  in  the  right  direction.  I  wonder  if  his  state- 
ment is  not  limited  to  Indiana  or  to  other  states  which  have  no  net 
income  taxes.  I  question  seriously  that  it  could  be  applied  to  states 
that  have  a  net  income  tax.  It  seems  to  me  that  is  logical  in  the 
development  of  supplemental  taxes  or  taxes  substitutionally  for  real 
estate,  and  surely  our  gross  is  merely  a  step  toward  the  net,  as  a 
basis  for  taxation. 

Frank  E.  Packard:  Alay  I  suggest,  it  doesn't  make  much  dif- 
ference to  the  taxpayer  whether  they  use  a  tax  to  build  a  road  or 
paint  the  lily  or  perfume  the  rose.  What  you  do  with  the  taxes 
doesn't  make  any  difference  to  the  taxpayer.  If  you  think  you  are 
taking  taxes  from  business,  you  are  wrong.  You  are  not  taking 
taxes  out  of  business,  because  it  must  be  a  part  of  the  overhead; 
it  must  be  collected  from  the  public,  the  same  as  all  other  expenses ; 
otherwise  there  would  be  no  such  things  as  profits. 

J.  A.  Smith  (Georgia)  :  I  would  like  to  make  this  point  in 
illustration  of  what  was  said,  that  the  tax  is  not  paid  by  the  oil 
companies,  but  by  the  consumer.  I  heard  the  statement  made  by 
people  even  who  pay  this  tax.  It  is  posted  at  the  filling  station,  so 
much  for  the  gasoline,  so  much  for  the  state  tax,  and  so  much  for 
the  federal  tax,  and  very  frequently  the  man  who  serves  you  calls 
your  attention  to  the  fact  that  the  gasoline  is  so  much.  He  is  afraid 
you  did  not  see  the  sign;  and  the  tax  so  much.  The  people  who 
pay  this  tax  then  are  the  people  who  buy  the  gasoline,  and  I  have 
heard  the   statement  time  and  time  again  by  people  who  pay  this 
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tax :  "  I  wish  I  could  pay  my  real  estate  tax,  and  I  wish  I  could 
pay  my  other  taxes,  in  this  way."  For  instance,  personally,  I  pay 
around  fifty  dollars  a  year  in  gasoline  taxes.  I  did  not  realize  it. 
It  is  paid  as  I  go  along,  but  if  I  had  to  pay  it  on  December  31st,  I 
could  not  pay  it.  And,  I  do  have  a  great  deal  of  difficulty  in  paying 
my  real  estate  tax.  The  same  people  who  pay  that  tax  get  the 
service  that  government  renders,  and  we  have  to  have  the  money 
somewhere.  The  man  who  is  able  to  buy  the  gasoline  is  able  to 
pay  that  tax,  and  it  seems  to  me  it  is  a  very  easy  tax  to  collect  and 
a  very  easy  one  to  pay.  The  only  reason  that  the  oil  companies 
could  complain  is  that  the  law  makes  them  the  tax  collector.  On 
the  other  hand,  if  it  is  used,  as  the  gentleman  from  California  said, 
to  build  good  roads,  it  increases  the  opportunities  for  them  to  sell 
their  product. 

Henry  F.  Long  :  I  wanted  to  ask  Mr.  Smith  this  question. 
Assuming  that  the  renter  of  real  estate,  who  admittedly  pays  the 
tax  if  it  can  be  passed  along,  finds  with  an  increased  real  estate  tax, 
that  his  rent  instead  of  being,  we  will  say,  $40  a  month,  is  $50  a 
month,  in  your  experience  in  Georgia,  does  that  tend  to  minimize 
the  number  of  places  that  will  be  leased  for  occupancy,  because  of 
that  increased  tax  ?  My  assumption  is  that  you  are  going  to  say 
yes,  which  is  the  point  made  by  the  oil  companies,  namely,  that 
even  though  the  real  estate  owner  who  leases  his  property  is  in  fact 
a  collector  of  taxes  for  the  local  unit,  as  he  passes  it  along  to  the 
tenant,  he  immediately  seems  to  be  more  timorous  as  the  rate  goes 
up,  which  is  illustrated  in  our  homestead  exemptions  and  our  limi- 
tation exemptions.  The  oil  man  only  I  think  has  this  point  to  make, 
on  gasoline,  that  when  it  reaches  a  certain  level,  there  is  a  diminu- 
tion in  the  trade,  and  therefore  we  defeat  ourselves. 

Going  back  to  your  suggestion  that  you  only  have  so  much  money 
anyway,  and  if  they  take  $50  a  year  from  you  in  gasoline  taxes, 
and  you  have  difficulty  in  paying  your  real  estate  tax,  my  sugges- 
tion is  that  the  $50  you  pay  in  1936  for  gasoline  taxes,  you  reserve 
until  the  end  of  the  year  and  pay  your  real  estate  taxes  before  you 
start  using  your  gasoline  money  in  the  subsequent  year. 

Oscar  Leser  :  How  do  you  determine  the  gross  receipts  of  a 
bank  in  Indiana  ? 

Clarence  A.  Jackson  :  We  don't.  Banks  and  financial  institu- 
tions pay  one  per  cent  on  their  gross  profits  before  any  deductions 
for  expenses. 

Delegate  :    It  seems  to  me  that  so  far  as  the  taxation  of  gaso- 
line for  construction  of  roads  is  concerned,  it  might  be  considered 
in  the  nature  of  a  reinvestment  in  the  oil   industry.     More  roads 
make  possible  more  vehicular  traffic  and  the  sale  of  more  gasoline. 
24 
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I  am  wondering  if  we  had  no  such  thing  as  gasoline  taxes  in  this 
country  whether  or  not  the  oil  companies  would  voluntarily  invest 
three  or  four  cents  a  gallon  for  the  construction  of  roads. 

Chairman  Cooper  :  I  think  that  we  had  better  have  one  or  two 
more  speakers  and  then  discontinue  the  discussion. 

J.  W.  Oliver  (New  York)  :  I  am  not  going  to  direct  my  remarks 
against  the  oil  companies  exclusively,  but  I  gathered  this  morning 
that  the  general  tendency  of  the  chain  store  tax  is  punishment, 
policing.  Now,  all  these  people  who  have  engaged  in  anti-social 
activities  seem  to  have  been  punished  by  the  chain  store  tax,  and  I 
am  wondering  what  is  going  to  happen  now  with  the  application 
of  the  federal  net  profits  taxation  bill,  where  you  put  all  these  people 
in  jail,  for  violating  that,  if  there  isn't  something  involving  double 
jeopardy  there. 

Chairman  Cooper:  The  next  paper  is  the  report  of  the  com- 
mittee on  homestead  exemption,  which  will  be  presented  by  Ray- 
mond D.  Thomas,  chairman. 

PRELIMINARY  REPORT  OF  COMMITTEE  OF 

THE  NATIONAL  TAX  ASSOCIATION  ON 

HOMESTEAD  TAX  EXE^IPTION 

RAYMOND  D.  THOMAS,   CHAIRMAN 

A  resolution  adopted  by  the  twenty-eighth  annual  conference  on 
taxation  in  Oklahoma  City  last  October  authorized  the  officers  of 
the  National  Tax  Association  to  appoint  a  committee  "  whose  func- 
tion would  be  that  of  studying  the  whole  question  of  homestead 
exemption  and  formulating  a  workable  and  equitable  definition  of 
a  '  homestead '  for  tax  exemption  purposes,  and  to  report  to  the 
twenty-ninth  annual  conference  on  taxation,  in  1936."  This  com- 
mittee was  appointed  on  June  6th  last  and  was  constituted  of  the 
following  named  persons:  Zenas  W.  Bliss,  Rhode  Island;  Edward 
P.  Doyle,  New  York;  Jens  P.  Jensen,  Kansas;  Melvin  V.  McPher- 
son,  Michigan;  Herbert  U.  Nelson,  Illinois;  A.  H.  Stone,  Missis- 
sippi ;  and  Raymond  D.  Thomas,  Oklahoma. 

For  various  reasons  it  did  not  appear  feasible  for  a  majority  of 
this  committee  to  meet  during  the  summer.  Moreover,  there  were 
in  progress  during  the  summer  some  rather  thorough  studies,  the 
object  of  which  was  to  determine  measures  of  the  effects  of  home- 
stead tax  exemption.  The  results  of  an  Alabama  study  were  re- 
leased late  in  1935.  An  Oklahoma  study  was  published  on  July  15, 
1936.  A  study  in  Utah  has  been  completed,  but  is  not  yet  published. 
On  last  May  12th  the  Kansas  Legislative  Council  instructed  its 
research  department  "  to  make  a  survey  of  a  sufficient  number  of 
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counties  to  determine  the  effect  of  a  homestead  exemption  in  Kan- 
sas." It  was  reported  also  that  limited  surveys  were  being  made 
during  the  summer  months  in  Iowa  and  Nebraska  and  that  one  was 
being  planned  in  Arkansas. 

In  view  of  all  the  circumstances  this  committee  deems  it  inadvis- 
able to  bring  to  this  twenty-ninth  conference  a  final  report.  It  is 
obvious  that  an  adequate  consideration  of  the  many  aspects  of  the 
homestead  tax  exemption  movement  would  require  thorough  anal- 
yses of  a  considerable  mass  of  data  representative  of  varying  con- 
ditions within  each  of  a  number  of  states.  These  basic  data  are 
just  now  being  made  available.  Not  only  was  it  thought  wise  to 
wait  for  the  results  of  the  several  quite  complete  surveys  being  made, 
but  also  to  extend  our  studies  into  the  historical,  theoretical,  and 
legal  aspects  of  the  questions.  Because  of  the  limitations  of  time 
and  the  deficiencies  of  factual  analyses,  we  are,  therefore,  bringing 
to  this  conference  a  preliminary  report. 

Our  studies  have  proceeded  to  the  point  where  we  are  able  to 
raise  certain  major  and  minor  questions  which  seem  to  be  definitely 
involved  in  the  whole  problem  of  the  homestead  tax  exemption 
movement.  Clear  thought  on  any  proposal  for  change  in  taxation 
requires  historical  perspective.  Here  we  are  concerned  with  a  move- 
ment within  the  region  of  property  taxation.  We  desire  more  light 
on  the  origins  of  the  movement.  Does  the  proposal  for  exempting 
homesteads  from  taxation — or  as  some  persons  choose  to  put  it,  the 
granting  of  a  subsidy  to  home  owners  in  the  nature  of  relief  from 
tax  payments — does  this  agitation  come  from  home  owners  or  from 
some  other  group?  Is  it  correct,  as  many  observers  believe,  that 
the  movement  is  being  promoted  by  persons  and  groups  seeking  to 
stimulate  the  market  for  residence  real  estate  ?  Or  does  the  evidence 
indicate  that  the  agitation  is  fostered  primarily  by  men  seeking 
elective  public  office  who  find  a  decided  political  advantage  in  prom- 
ising a  large  block  of  voting  taxpayers  a  tax  exemption?  Or,  finally, 
has  the  movement  originated  among  students  of  taxation  and  tax 
administrators  as  a  method  of  bringing  about  further  reforms  of  the 
property  tax  ? 

Closely  related  to  these  questions  as  to  the  sources  of  the  move- 
ment are  questions  of  motives  or  purposes.  Is  it  the  purpose  to 
encourage  home  ownership  by  shifting  a  certain  part  of  the  tax 
load  from  owner-occupied  residence  real  estate  to  other  kinds  of 
property  or  to  excise  sources?  Or  is  the  principal  object  that  of 
making  the  homestead  right  in  property  secure  against  sale  for 
taxes?  Or  might  the  advantage  sought  be  that  of  stimulating  the 
demand  for  residence  real  estate,  by  holding  out  the  attraction  of 
ta.x  exemption  to  prospective  home  owners  ? 

The  committee  is  not  in  possession  of  facts  sufficient  to  offer  even 
tentative  answers  to  these  questions.     Moreover,  in  our  opinion  a 
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final  report  to  this  body  should  not  be  attempted  until  fairly  satis- 
factory answers  to  these  questions  are  carefully  formulated. 

Any  proposal  for  a  change  in  property  taxation,  as  sweeping  and 
far-reaching  as  the  homestead  tax  exemption  movement,  should  be 
considered  from  the  point  of  view  of  the  probable  total  effects  of  the 
change.  On  this  point  further  theoretical  analyses  will  prove  help- 
ful. Assuming  that  a  defensible  objective  of  homestead  tax  exemp- 
tion is  that  of  encouraging  home  ownership,  does  a  complete  and 
sound  theoretical  consideration  of  the  whole  matter  show  that  this 
desirable  objective  will  be  realized?  Assuming  further  that  the 
property  tax  with  a  rather  wide  real  estate  base  should  and  will 
remain  an  important  element  in  our  state  tax  system,  does  home- 
stead tax  exemption  square  with  sound  tax  theory  ? 

Whatever  the  value  of  further  theoretical  considerations  may 
prove  to  be,  we  are  convinced  that  the  most  dependable  measures 
of  the  effects  of  homestead  exemption  will  be  derived  from  complete 
analyses  of  data  now  being  assembled  in  several  states.  Thanks  to 
the  tax  commissions  and  other  groups  responsible  for  these  thorough 
studies,  it  is  now  possible  to  determine  and  appraise  the  results 
which  may  be  expected  to  follow  the  enactment  of  tax  exemption 
legislation. 

At  this  time  we  are  prepared  to  submit  tentative  conclusions  only, 
and  these  in  generalized  and  incomplete  form. 

1.  The  effects  of  the  exemption  of  homestead  rights  in  real  estate 
from  taxation  will  vary  widely  as  among  individuals  to  whom  the 
benefits  are  expected  to  accrue.  These  eft'ects  will  vary  in  accord- 
ance with  the  size  of  the  exemption  in  relation  to  the  value  of  the 
homestead — for  example,  if  the  exemption  is  $2,000,  a  home  owner 
whose  homestead  is  valued  at  $2,000  will  receive  more  benefit  than 
the  owner  of  a  small  home  assessed  at,  say,  $500. 

2.  Wide  variation  in  effects  is  also  certain  to  apply  in  relation 
to  the  property  tax  base  for  local  taxation  as  between  taxing  dis- 
tricts within  a  state.  It  was  found  in  the  Oklahoma  study,  for 
example,  that  a  $1,500  exemption  would  reduce  the  property  tax 
base  by  only  .38%  in  one  school  district  in  a  certain  county  as 
contrasted  with  a  29.47^  reduction  in  another  school  district  in  the 
same  county.  These  variations  in  loss  of  revenues  to  local  govern- 
ments are  determined  by  the  ratio  of  assessed  value  of  non-homestead 
properties  in  a  district  to  assessed  values  of  homesteads,  the  varying 
percentages  of  home  ownership,  the  type  of  owner-occupied  homes — 
whether  typically  of  relatively  high  or  low  value,  and  other  factors. 

3.  Manifestly,  these  variations  create  unexpected  difficulties  in 
the  matter  of  replacing  revenues  lost  by  exemption.  In  a  state 
which  makes  grants  from  state  revenues  in  aid  to  weak  schools 
some  of  the  studies  show  clearly  that  schools  which  before  exemp- 
tion required  no  state  aid  may  be  brought  within  the  so-called  weak 
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school  classification.  And  interestingly  enough,  this  condition  may 
occur  in  an  area  where  relatively  high  total  assessed  valuations 
combine  with  a  high  percentage  of  home-ownership  and  relatively 
high  values  of  homesteads. 

4.  The  problem  of  replacement  of  revenues  lost  on  account  of 
exemption  to  either  local  or  state  units  of  government,  or  to  both, 
is  apparent.  In  states  where  schools  depend  almost  altogether  on 
property  taxes  for  support  the  problem  of  replacement  of  revenues 
is  more  pronounced.  In  those  states  where  quite  rigid  constitu- 
tional property  tax  limitations  are  in  operation  the  revenue  difficul- 
ties resulting  from  exemption  may  be  serious  indeed,  particularly 
for  the  township,  counties,  and  municipalities  which,  unlike  the 
schools,  have  little  hope  of  relief  from  state  grants-in-aid. 

5.  Limited  evidence,  applicable  to  a  small  area,  indicates  the 
possibility  that  the  attraction  offered  the  prospective  home-owner  in 
tax  exemption  may  operate  to  increase  the  purchase  price  of  homes 
to  the  point  where  the  added  capital  cost  more  than  offsets  the 
advantages  of  relief  from  tax  payments.  However,  the  evidence  at 
hand  bearing  on  this  particular  effect  is  too  scant  for  reliable  con- 
clusions. Because  of  variations  between  states  as  related  to  pre- 
vailing conditions  of  property  ownership,  methods  of  financing 
government  services,  and  other  factors,  conclusions  and  effects  of 
exemption  applicable  in  one  state  may  not  be  applicable  in  another 
state. 

Should  the  conference  concur  in  our  recommendation  that  the 
officers  of  the  National  Tax  Association  authorize  the  continuance 
of  the  committee,  we  believe  that  a  final  report  to  the  conference 
next  year  can  deal  fairly  adequately  with  the  homestead  tax  exemp- 
tion question.  It  is  the  committee's  judgment  that  the  apparently 
growing  popularity  of  the  movement,  particularly  in  the  West  and 
South,  warrants  a  much  more  exhaustive  study  than  we  have  been 
able  to  make  on  account  of  the  conditions  already  mentioned. 

It  would  seem  appropriate,  even  in  a  preliminary  report  based 
upon  limited  studies  and  brief  group  discussions  together,  to  suggest 
to  the  conference  that  hurried  action  without  thorough  analysis  by 
a  competent  person  or  committee  by  any  state  in  adopting  home- 
stead exemption  should  be  discouraged.  We  view  with  considerable 
apprehension  further  extension  of  exemptions  in  real  estate  taxa- 
tion. Homestead  tax  exemption  is  purported  to  benefit  a  very  large 
group  of  taxpayers  and  thus  as  a  movement  lends  itself  easily  to 
popularization  by  candidates  for  elective  office.  Any  change  in 
taxation  having  wide  popular  appeal  might  easily  start  a  compe- 
tition of  extravagant  promises  of  further  tax  relief  by  rival  political 
parties  and  candidates.  If  an  exemption  of  $1,000  with  an  area 
limit  of  40  acres  gives  a  large  group  of  taxpayers  a  small  benefit, 
the  next  step  would  appear  easy  to  take — offer  larger  advantages  in 
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a  $2,500  exemption  with  an  area  limit  of  160  acres.  Already  there 
is  some  evidence  to  indicate  that  this  will  be  the  case. 

The  homestead  exemption  proposal  seeks  to  accomplish  a  worthy 
social  objective  by  encouraging  home  ownership.  It  is  all  too  gen- 
erally assumed  that  tax  exemption  will  achieve  this  objective.  But 
this  assumption  will  bear  careful  testing.  Certainly  the  case  for 
homestead  tax  exemption  is  at  the  present  time  proved  neither  in 
terms  of  sound  economic  and  social  theory  nor  in  terms  of  suffi- 
ciently tested  objective  measures. 

Experience  with  this  type  of  tax  exemption  is  limited.  But  diffi- 
culties of  administration  have  already  appeared.  It  will  not  be  easy 
to  define  a  homestead  for  tax  exemption  purposes.  Legal  entangle- 
ments are  easily  possible.  Tax  assessment  is  made  more  complex 
at  the  point  of  separation  of  the  homestead  from  other  real  estate, 
particularly  in  rural  areas.  Fictitious  transfers  of  realty  by  means 
of  contract  to  purchase  affords  a  handy  subterfuge  for  placing  resi- 
dence property  in  the  exempted  list.  If  the  present  ruling  of  the 
courts  that  occupancy  under  contract  to  purchase,  with  the  deed  in 
escrow,  confers  homestead  rights, — if  this  can  be  considered  a  per- 
manent rule,  administrative  difficulties  are  certain  to  multiply. 

In  case  a  state  adopts  homestead  tax  exemption  legislation,  this 
committee  would  urge  that  consideration  be  given  in  the  preparation 
of  such  legislation  to  the  matter  of  defining  a  homestead  in  such 
way  as  to  prevent  as  far  as  possible  the  exemption  of  homesteads 
from  becoming  in  actual  operation  an  exemption  from  taxation  of 
land  used  for  production  purposes.  In  order  to  encourage  the 
building  of  better  homes,  we  believe  the  area  of  land  exempted  from 
taxes  should  be  rigidly  limited. 

The  popularity  of  the  exemption  movement  might  also  make 
possible  desirable  reforms  in  assessment  procedure  or  other  reforms 
such  as  the  consolidation  of  school  districts  and  other  local  units  in 
the  interest  of  economy. 

We  would  bring  one  more  suggestion.  During  these  times  of 
economic  change,  it  would  seem  desirable  to  have  as  little  tinkering 
with  our  state  tax  systems  as  possible.  Let  us  be  certain  that  every 
change  we  make  in  real  estate  taxation  is  in  the  direction  of  reform. 
There  are  good  reasons  for  suggesting  that  we  might  move  in  the 
right  direction  in  property  taxation  by  more  effective  action  in 
placing  omitted  real  estate  on  the  tax  rolls  and  by  raising  the 
assessed  value  of  under-assessed  property  than  by  taking  a  large 
block  off  the  rolls. 

If  we  grant  that  homestead  tax  exemption  is  desirable,  the  com- 
mittee would  question  the  wisdom  of  adopting  exemption  legislation 
during  the  immediate  years  ahead.  Local  and  state  government 
finances  generally  are  now  recovering  from  the  trying  years  of  de- 
pression.   Just  now  we  are  beginning  to  see  state  and  local  govern- 
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ment  budgets  back  in  balance,  unpaid  warrants  and  defaulted  bonds 
are  approaching  a  par  status.  Considerations  of  sound  finance  argue 
strongly  against  any  change  which  would  tend  to  check  this  trend 
toward  stability. 

Zenas  W.  Bliss, 
Jens  P.  Jensen, 
M.  B.  McPherson, 
A.  H.  Stone, 
Raymond  D.  Thomas, 

Coiuuiittee. 

Virgil  H.  Gibbs  (Ohio)  :  I  want  to  introduce  a  resolution.  Pre- 
liminary to  that,  I  wish  to  state  that  the  round  table  conducted  last 
Monday  afternoon  by  Chairman  Davis,  of  the  Ohio  tax  commission, 
resulted  in  a  very  interesting  meeting.  We  were  agreeably  sur- 
prised by  the  great  number  who  attended  that  round  table  and 
showed  an  interest  therein,  on  Monday,  and  also  on  Tuesday.  I 
think  this  is  a  very  important  subject,  and  therefore  I  want  to  read 
the  following  resolution : 

Resolved,  that  the  conference  recommend  to  the  officers  of  the 
National  Tax  Association  the  continuance  of  the  committee  on 
Homestead  Tax  Exemption,  and  that  the  committee  report  to  the 
thirtieth  annual  conference  on  taxation,  in  1937. 

Mr.  Chairman,  I  understand  all  we  can  do  is  to  read  this  resolu- 
tion and  then  it  is  referred  to  the  resolutions  committee. 

Chairman  Cooper:  Now,  we  will  open  the  subject  for  discus- 
sion from  the  floor.  We  know  that  there  are  some  who  are  here 
from  states  interested  in  this  subject,  and  you  now  have  an  oppor- 
tunity to  raise  any  question  and  to  discuss  the  subject. 

(No  debate.) 

Chairman  Cooper:  Before  we  adjourn.  I  want  to  call  your 
attention  again  to  this  meeting  at  12:30,  the  luncheon,  which  has 
been  changed  from  the  Palm  Room  to  the  Chateau  Room.  Every- 
body is  welcome  to  attend.  The  price  is  75  cents  per  plate.  If  there 
is  no  further  discussion,  we  will  declare  this  session  adjourned. 

(Adjournment.) 
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Thursday,  OcxoiiER  1,  1936 — 12:30  P.  M. — Luncheon  Session 

ROUND  TABLE 

Research  Projects  of  Tax  Commissions 

E.  L.  Leahy,  chief.  Division  of  Corporations,  Rliode  Island,  pre- 
siding officer. 

This  round  table  was  scheduled  to  sample  the  character  and 
extent  of  tax  research  carried  on  by  state,  federal  and  private 
agencies.  A  group  representing  tax  commissions  in  various  sec- 
tions of  the  country  was  asked  to  summarize  briefly  the  scope  and 
nature  of  their  research  programs.  These  summaries  were  directed 
to  the  character  of  the  research,  whether  legal,  historical,  or  statis- 
tical ;  to  the  purpose  of  the  research,  whether  for  regular  annual  or 
biennial  reports,  special  studies  and  surveys,  or  in  connection  with 
administrative  problems ;  and  to  the  size  and  qualifications  of  the 
research  staff.  The  statements  of  those  representing  tax  commis- 
sions left  little  doubt  in  the  minds  of  listeners  that  research  pro- 
grams had  little  formal  standing  or  importance  in  tax  commission 
functions  and  duties. 

Participants 

E.  L.  Leahy,  chief,  Division  of  Corporations,  Rhode  Island. 

George  W.  Mitchell,  statistician,  Illinois  Tax  Commission. 

Henry  F.  Long,  Commissioner  of  Taxation  &  Corporations,  Massachusetts. 

Roy  G.  Blakey,  chief,  Division  of  Economic  Research,  Department  of 
Commerce,  Washington,  D.  C. 

Clyde  Reeves,  director  of  Research  Division,  Kentucky  Tax  Commission. 

William  H.  Hackett,  tax  commissioner,  Connecticut. 

Charles  L.  Ames,  chairman,  Minnesota  Institute  of  Governmental  Re- 
search. 

William  H.  Stauffer,  economist,  Virginia  Tax  Commission. 

L.  D.  Melton,  Research  &  Statistics  Division,  Oklahoma  Tax  Commission. 

Raymond  D.  Thomas,  member,  Oklahoma  Tax  Commission. 

Paul  Krueger,  Coordinating  Committee,  Central  Statistical  Board,  Works 
Progress  .Administration,  Washington,  D.  C. 

DixwELL  L.  Pierce,  secretary,  California  State  Board  of  Equalization. 

Virgil  H.  Gibbs,  counsel,  Ohio  Tax  Commission. 

L.  B.  Krueger,  statistician,  Wisconsin  Tax  Commission. 

Donald  Jackson.  Bureau  of  Agricultural  Economics,  Department  of  Agri- 
culture, Washington,  D.  C. 

A.  J.  Maxwell,  Commissioner  of  Revenue,  North  Carolina. 

(376) 
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In  fact  the  attitudes  revealed  by  these  remarks  ranged  all  the  way 
from  a  frank  skepticism  as  to  the  value  and  significance  of  tax  re- 
search to  a  firm  conviction  that  it  offers  a  solution  to  many  of  the 
problems  besetting  the  tax  administrator.  So  wide  a  range  of  opinion 
appeared  to  be  due  to  lack  of  experience  on  all  sides  with  research 
methods  and  personnel.  The  skepticism,  while  a  typical  reaction  of 
those  whose  major  problems  have  been  met  by  decisions  consonant 
with  dictates  of  necessity  and  expediency,  reflects  the  very  sound 
position  that  the  field  of  research  is  definitely  limited  and  cannot 
be  expected  to  oft'er  ready-made  solutions  to  the  problems  of  policy 
and  administration  alike.  Its  scope  is  determined  largely  by  the 
ability  of  the  administrator  and  legislator  to  seize  upon  those  results 
which  have  an  immediate  and  practical  application.  Ordinarily  the 
researcher  cannot  or  does  not  assemble  and  express  the  results  of 
his  work  in  terms  that  are  translated  into  steps  for  action.  This  is 
a  function  of  the  administrator  and  the  value  of  research  to  him  is 
directly  proportionate  to  his  ability  to  assimilate  and  use  such 
material.  The  belief  in  the  potency  of  research  to  provide  a  solution 
for  all  dilemmas  which  beset  the  tax  administrator  appears  to  come 
as  a  matter  of  simple  faith  or  as  a  result  of  some  particularly  for- 
tunate experience. 

Those  persons  whose  temperaments  lead  them  to  respect  the  in- 
telligent assembling  and  marshaling  of  pertinent  facts  bearing  on  a 
given  problem  tend  to  rely  excessively  for  solutions  based  upon  the 
facts  alone.  There  is  no  need  for  emphasizing  the  importance  of 
other  considerations.  The  attitude  toward  research  appears  to  be 
further  influenced  by  the  timeliness  of  the  subject  matter.  Sales 
and  use  taxes,  homestead  exemption  and  liquor  taxes,  for  example, 
offer  a  more  fertile  field  for  research  departments  than  income  or 
property  taxes ;  fertile,  that  is,  in  the  sense  that  any  conclusions 
applicable  to  problems  of  policy  or  administration  will  carry  more 
weight  with  administrators  and  the  public.  The  more  familiar  tax 
forms  may  present  as  good  opportunities  in  so  far  as  the  research 
itself  is  concerned,  but  the  usefulness  of  the  results  is  limited  by 
the  inertia  of  accepted  and  established  policies  and  methods ;  reform 
or  improvement  is  much  more  difficult. 

From  this  it  appears  that  with  few  exceptions  the  tax  commis- 
sions do  not  maintain  a  staff  of  their  own  to  make  formal  analyses 
of  taxation  problems  relating  to  policy  or  administration.  One  par- 
ticipant in  the  discussion  even  went  so  far  as  to  say  that  he  believed 
a  regular  staff'  is  not  so  effective  as  the  special  commission  whose 
members  are  not  directly  connected  with  the  department  and  which 
makes  an  independent  investigation.  This  despite  the  fact  that  an 
intimate  knowledge  of  many  matters  can  be  gained  only  by  actual 
experience  with  the  administrative  work  in  the  department.  Even 
though  no  regular  research  department  is  organized,  research  func- 
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tions  are  frequently  performed  by  various  members  of  the  adminis- 
trative staff.  Seldom,  however,  can  sufficient  time  be  taken  from 
other  duties  to  make  complete  and  objective  surveys  even  assuming 
the  talents  and  training  of  the  personnel  is  entirely  adequate.  Activ- 
ity of  this  character  usually  concerns  recommendations  for  amend- 
ment of  the  tax  laws  designed  to  strengthen  the  technical  sections 
of  the  law  and  aid  the  administrator  in  enforcing  the  spirit  and 
purpose  of  the  law.  Although  this  is  one  of  the  major  fields  of 
activity  in  tax  research,  it  can  hardly  be  said  to  result  therefrom 
unless  it  is  accomplished  through  some  formal  and  systematic  effort. 

Probably  the  most  easily  appreciated  function  of  a  research  de- 
partment is  the  preparation  of  annual  reports  and  statistical  material 
dealing  with  the  activities  of  the  tax  administrative  agency.  De- 
spite the  value  of  a  well-written  and  organized  report  of  activities 
and  accomplishments  few  commissions  have  gone  to  the  trouble  of 
hiring  personnel  with  abilities  and  training  directed  along  these 
lines.  This  work  customarily  develops  as  a  part-time  duty  upon 
certain  clerks  and  subordinates  who  have  neither  the  ability  nor  the 
time  to  prepare  a  satisfactory  report.  In  fact  this  duty  is  ordinarily 
regarded  as  a  chore  and  performed  only  as  a  custom,  tradition  or 
the  statute  requires.  Small  advantage  is  taken  of  an  opportunity  to 
acquaint  the  taxpayers  of  the  state  and  those  interested  persons  in 
other  states  concerning  the  operation  of  the  revenue  system.  Lat- 
terly, there  has  been  some  awakening  of  the  obligations  and  oppor- 
tunities in  this  direction  and  certain  tax  commissions,  particularly 
those  handling  net  income  and  sales  taxes,  have  devoted  much  time 
to  the  analysis  and  presentation  of  information  relating  to  these 
levies.  Even  where  the  administrator  recognizes  the  importance 
and  necessity  of  rendering  a  full  and  complete  account  of  his  activi- 
ties, he  does  not  always  appreciate  the  importance  of  making  this 
account  readable  and  clear.  Consequently,  the  regular  reports  for 
states  in  which  most  complete  information  is  given  are  often  un- 
coordinated, poorly  written  and  ill  adapted  to  one  of  the  major 
purposes  for  which  they  serve. 

In  marked  contrast  to  the  remarks  of  state  tax  commission  repre- 
sentatives was  that  of  officials  associated  with  the  federal  govern- 
ment and  private  agencies  interested  in  tax  research.  If  the  com- 
ments at  this  round  table  can  be  taken  as  representative,  progress 
in  tax  research  will  come  from  the  outside  rather  than  from  those 
actually  engaged  in  tax  administration.  In  both  scope  of  interest 
and  appreciation  of  the  problems  involved,  the  former  group  gives 
evidence  of  a  more  alert  understanding.  This  is  due  in  part  to  the 
fact  that  the  speakers  themselves  primarily  represent  research  rather 
than  administrative  agencies.  It  also  follows  from  the  difference 
of  point  of  view.  Matters  which  have  ceased  to  be  problems  for 
the  administrator  lose  their  interest  and  importance  to  him.     To  the 
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researcher  the  historical  and  descriptive  background  of  tax  adminis- 
tration is  always  of  compelling  interest.  The  old  problems  as  well 
as  the  new  warrant  careful  investigation,  particularly  when  com- 
parative procedures  are  being  studied.  Solutions  in  one  jurisdiction 
may  with  modification  be  acceptable  in  another;  the  analysis  of 
both  situations  is  essential.  The  contrast  in  viewpoint  is  to  some 
extent  that  of  one  on  the  inside  looking  out  and  one  on  the  outside 
looking  in.  Until  a  common  ground  of  knowledge  and  understand- 
ing is  reached,  this  difference  will  invariably  prevail.  To  the  extent 
that  the  administrator  sponsors  research  relating  to  his  own  activity 
it  is  colored  by  justificative  attitude.  This  need  not,  however,  seri- 
ously affect  the  quality  of  the  research. 

Tax  administrators,  by  virtue  of  their  responsibility  and  position, 
are  frequently  loath  to  commit  themselves  on  matters  of  broad  tax 
policy,  as  for  example,  by  urging  an  income  tax  in  preference  to  a 
sales  tax.  Often  the  administrator's  impartiality  in  such  matters  is 
affected  by  necessity  of  administering  levies  which  he  feels  in- 
advisable from  the  standpoint  of  public  policy.  To  say  so  would  be 
to  put  him  in  a  rather  vulnerable  position.  By  no  means,  however, 
do  all  tax  administrators  take  this  position.  Many  feel  their  position 
rightfully  entitles  them  to  a  competent  expression  of  opinion  and, 
when  supported  by  facts  and  the  course  of  events,  have  not  hesi- 
tated to  express  themselves  accordingly. 

There  is  a  difference  in  the  matters  of  major  interest  to  federal 
agencies  and  state  agencies.  The  federal  government  is  more  in- 
terested in  the  operation  of  the  tax  system  as  a  whole,  its  relation 
to  the  income  of  people,  and  its  effect  upon  general  economic  activ- 
ity. State  agencies  are  more  concerned  with  details  of  operation 
of  their  own  laws  and  similar  laws  in  other  states.  Administrators 
are  ahvays  on  the  lookout  for  methods  and  experiments  tried  else- 
where. An  object  of  very  great  concern  in  some  states  is  the  effect 
of  their  tax  legislation  on  the  location  and  migration  of  industry. 
This,  of  course,  involves  the  study  of  tax  systems  of  other  states. 

The  proper  presentation  of  research  studies  is  of  greatest  impor- 
tance. Private  agencies  have  made  the  best  contributions  to  this 
end.  Funds  for  their  support  are  entirely  contingent  upon  a  clear, 
■concise,  and  readable  presentation.  The  necessity  has  produced 
standards  far  superior  to  those  attained  by  most  government  agencies. 

The  nature  of  the  research  being  carried  on  at  the  present  time 
by  tax  commissions  represented  at  the  round  table  is  fairly  well 
indicated  by  the  type  of  publications  they  have  produced  during  the 
past  five  years.  The  footnotes  at  the  end  of  this  summary,  though 
by  no  means  a  complete  bibliography  of  all  official  publications 
during  this  period,  lists  the  more  important  ones.  They  may  be 
classified  into  three  groups :  the  regular,  annual  or  biennial  reports, 
the  assessment  manuals  and  compilations  of  tax  laws,  and  the  special 
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reports  dealing  with  problems  of  particular  interest  in  the  state. 
The  special  reports  are  the  best  index  of  research  activity  since,  in 
most  cases,  they  have  been  prepared  by  trained  personnel  and  are 
usually  designed  to  assist  in  the  formulation  of  tax  policies.  Special 
attention  should  also  be  called  to  the  thoroughness  with  which  some 
states  compile  information  relative  to  receipts  and  expenditures  of 
local  governmental  units,  and  the  entire  absence  of  such  informa- 
tion in  other  states.  This  assembling  of  factual  material  on  a  reg- 
ular annual  basis  constitutes  a  very  important  and  valuable  item  of 
tax  research. 

Note  on  Tax  Publications  of  States  Represented 
AT  THE  Round  Table 
CALIFORNIA 

Reports  of  the  California  State  Board  of  Equalization  : 

Report  of  the  California  State  Board  of  Equalization    (Biennial) 
Revenue  Laws  of  California 
Reports  of  Other  Departments  and  Commissions  : 

Financial  Transactions  of  the  State  of  California  including  Munici- 
palities and  Counties — State  Controller 
Summary    of    the    Financial    Condition    of    the    State    of    California 
including  Counties  and   Municipalities   for   the   Biennium  Jul}'    i, 
1935  to  June  30,  1937  Estimated  February  i,  1936 — Prepared  for 
the   Conference  on   Taxation   and  Cost  of  Government   Called  by 
the  Governor  (1936) — Division  of  Budgets  and  .\ccounts 
California  Personal   Income  Tax  Act  of  193S — Chas.  J.  McColgan, 
Commissioner 
CONNECTICUT 

Reports  of  the  Tax  Commissioner  of  Connecticut : 

Report  of  the  Tax  Commissioner  for  the  Biennial  Period 
Information   Relative  to  the  Assessment  and  Collection  of  Taxes 
Quadrennial  Report  of  Municipal  Debt,  Receipts  and  Expenditures 
Quadrennial  Statement  of  Real  Estate  Exemption  Taxation 
Statutes   Pertaining   to   the   Assessment   and   Collection   of   Property 
and  Personal  Taxes  and  Municipal  Finance 
Special  Reports  Issued  by  the  Tax  Commissioner  of  Connecticut: 

Causes   of   the    Financial    Breakdown   of   the    Local   Government   of 
Fall    River,    Mass.  and   Means   Taken   by    Massachusetts    to    Re- 
establish the  Finances  of  that  City   (1933) 
Charitable  Exemptions,  Paper  presented  to  the   National  Tax  Asso- 
ciation Conference   (1934) 
Comparative   Statement  of  Actual  Tax   Receipts   with    Reference   to 

Statutes  Providing  for  Their  Imposition   (1931-1936) 
Exemptions    from    Federal    Taxation    of   Certain    Purchases    by    the 

State  of  Connecticut  and  Its  Subdivisions   (1932) 
Information  Relating  to  the  Assessment  and  Collection  of  the   I'n- 

incorjjorated   Business  Tax   (1931) 
Methods    of    Relief    by    (jreenwich,    Connecticut    from    Inequitable 

Distribution  of  Local  Tax  Burden   (1931) 
Tax  Collection   Legislation   of   1931 — Part   1,   Part    II 
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Reports  of  the  Special  Tax  Commission  : 

Bills    Submitted    to   Connecticut    General    Assembly    by    the    Special 

Tax  Commission  pursuant  to  Special  Act  #474   (i935) 
An    Act    Concerning   a    Business    Tax    upon    Mercantile,    Manufac- 
turing, Banking  and  Miscellaneous  Corporations  (i935) 
Report  of  the  Connecticut  Temporary  Commission  to  Study  the  Tax 
Laws  of  the  State  and  Make  Recommendations  Concerning  Their 
Revision  (1934) 
ILLINOIS 

Reports  of  the   Illinois  Tax  Commission  : 

Annual   Report  of  the  Illinois  Tax  Commission 
Illinois  Assessors'  Manual 
Tax  Laws  Compiled  and  Annotated 
Special  Reports  of  the   Illinois  Tax  Commission  : 

Tax    Rate    Limitation — How    It   Would   Work   in    I>u   Page   County, 

Illinois  (1934) 
Constitutional    Tax    Rate    Limitation    for    Illinois  —  Special    Report 

No.  2   (1934) 
Tax-Rate   Limits  of  Illinois   Local  Governments  1925-1936 — Special 

Report  No.  3  (1936) 
The    Illinois    Revenue    System    1818-1936  —  Special    Report    No.   4 
(1936) 
Reports  of  Special  Commissions : 

Report  and  Recommendations  of  the  Illinois  Commission  on  Taxa- 
tion and  Expenditures   (1933) 
KENTUCKY 

Annual  Report  of  the  Kentucky  State  Tax  Commission 
MASSACHUSETTS 

Reports  Issued  by  the  Commissioner  of  Corporations  and  Taxation  : 
Annual  Report  of  the  Commissioner  of  Cori>orations  and  Taxation 
Aggregates  of  Polls,  Property  and  Taxes — Part  I,  Part  II 
Annual   Report  on  the  Statistics  of  County  Finances 
Annual   Report  on   the   Statistics  of   Municipal    I'"inances 
Instructions   to  Assessors 

General   Laws  Relating  to  Taxation  and  Special  Assessments 
Business  Corporation  Excise 
A'aluations  for  Motor  Excise  Tax 
Special  Reports   Issued  by  the  Treasurer  and   Receiser-General : 
Annual  Rejiort  of  the  Hoard  of  Tax  Appeals 

Assessment  for   Interest.  Sinking   Funds,   Serial   Bonds  and   Main- 
tenance of  the  Metropolitan  District 
NORTH  CAROLINA 

Reports  of  the   North  Carolina  Tax  Commission  : 

Report  of  the  Tax  Commission 
Report  of  the  Commissioner  of  Revenue 

Comparing  Tax   Loads  in  North  Carolina  and  Other  States   (1935) 
OHIO 

Reports  of  the  Ohio  Tax   Commission  : 

Annual  Report  of  the  Ohio  Tax  Commission 
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Annual   Report  of  the   Sales  Tax  Section 

Personal  Property  Tax  Manual 
Special   Reports  of  the   Ohio  Tax  Commission  : 

Comparative  Analysis  of  Sales  Tax  Collections  by  Kinds  of  Busi- 
ness, County  and  Local  Districts   (1936) 

How  Ohio  Collects  its   Sales  Tax    (1936) 

Revenue  Receipts  and  Government  Cost  Payments  for  Operation, 
Maintenance,  and  Interest  only.  State  and  All  Local  Govern- 
ments  (1933) 

Financing  State  and   Local  Government   1900-1932    (1933-1934) 

Distribution  of  Revenue  from  the  Taxation  of  Intangible  Personal 
Property  (i933) 
Reports  of  Special  Committees: 

Report  of  the  Committee  on  Research  of  the  Governor's  Taxation 
Committee   1930;   Preliminary   Reports  of  the  Committee   ist-4th 
OKLAHOMA 

Reports  of  the  Oklahoma  Tax  Commission 

Annual  Report  of  the  Oklahoma  Tax  Commission 

Tax  Commission   Bulletins,   Research  and   Statistics   Division 

Oklahoma's   Income  Tax  at  Present  and  as  Proposed    (1935) 

A  Study  of  the  Probable  and  Immediate  Effects  of  Homestead 
Taxation  in  Oklahoma  Feb.  25,  1935 

Significant  Trends  in  Oklahoma  Tax  Structure   May   I,   1935 

Oklahoma  Tax  Commission  July  18,  1936 

Property  Taxes  Levied  in  the  Several  States  for  State  Purposes 
1932-33-34  July  26,  1936 

A  Study  of  Effects  of  Remission  of  Penalties  on  Delinquent  Gross 
Production  in  Common  Inheritance  Taxes  in  Oklahoma  Septem- 
ber  I,   1935 

Digest  of  Tax  Legislation  of  the  15th  Oklahoma  Legislature  1935 
November   i,   1935 

A  Study  of  the  Exemption  from  Taxation  of  Gasoline  Used  for 
Agricultural  Purposes  in  Oklahoma  During  1934  and  1935  Feb- 
ruary  I,   1936 

Analysis  of  Consumers  (Sales)  Tax  Collections  in  Oklahoma  for 
Six  Months'  Period,  July-December  1935  February  15,  1936 

Motor  Vehicle  Registrations  in  Oklahoma  1934  and  1935  Febru- 
ary 20,   1936 

."Analysis  of  the  Activities  of  Tax  Ferrets  in  Oklahoma  During 
1934  March  2,   1936 

Analysis  of  Expenditures  of  State  Government  in  Oklahoma  for 
1930  to  1935  inc.  April  20,   1936 

Analysis  of  1934  Taxable  Individual  Income  Tax  Returns  -May 
1,   1936 

Analysis  of  Taxable  Corporate  Income  Tax  Returns  for  1934 
January   15,   1936 

Analysis  of  the  Effect  of  Homestead  Tax  Exemption  in  Okla- 
homa, July  15,  1936.  Summary  of  studies  for  31  counties  issued 
during  1936. 

Financial  Statistics  of  Local  Governments  in  Oklahoma,  Sept.  i, 
1936 
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Comparative  Assessed  Valuations  and  Ad  Valorem  Taxes  on  Adja- 
cent   Farm    Lands   in    Oklahoma   and   Adjoining   States    for    1930 
and  1935.  Oct.  i,  1936 
Oklahoma    Consumers'    (Sales)    Tax    Statistics    (For    Fiscal    Year 

Ending  June  30,  1936),  Oct.  15,  1936 
The   Sales  Tax  and   the    Net   Income  Tax  as  Complementary   Ele- 
ments in  the  State  Tax  System,  Nov.  i,  1936 
RHODE  ISLAND 

Reports  of  the  State  Board  of  Tax  Commissioners : 

The  Board  of  Tax  Commissioners — Biennial  Report 
Laws  Relating  to  Taxation — State  of  Rhode  Island   (1930) 
Reports  of  Other  Departments  and  Associations  : 

Annual   Report  of  the   Division  of  Intoxicating   Beverages 
Bulletin   of  the    Rhode    Island  Tax   Oftlcials'   Association 
VIRGINIA 

Reports   of   the    Department   of  Taxation  : 

Annual  Report  of  the  Department  of  Taxation 
The  Tax  Code  of  Virginia 

Annual  Rei)ort  of  the  State  Corporation  Commission — Appendix  I 
Special  Reports : 

Comparative  Statement  of  the  Present  Systems  of  County  Govern- 
ment in  Virginia   (1935) 
Virginia  Commission  on  County  Government   (1936) 
Inheritance  and  Gift  Taxes — Department  of  Taxation   (1934) 
Report  on  Progress  in  County  Government,  County  Consolidation, 
and  Fee  Systems  in  Virginia  and  Other  States, — Commission  on 
County  Government  (1934) 
Special  Report,  State  Tax  Commission   (1930) 

Report    of    the    Commission    to    Study    the    Taxes    on    Real    Estate 
(1934 — Reprinted   1936) 
WISCONSIN 

Reports  of  the  Wisconsin  Tax  Commission  : 

Report  of  the  Wisconsin  Tax  Commission   (Biennial) 

Assessors'  Manual 

Manual  Supervisors  of  Assessments 

General    Property    Assessments,    Tax    Levies    and    Tax    Rates    for 

Cities 
Long-Term     Indebtedness     of     the     State     and     Its     Political     Sub- 
Divisions 
Receipts    and    Disbursements    of    the    State    and    All    Political    Sub- 
Divisions  for  the  Fiscal  Years  Ending  Dec.  31 
Tax  Laws  Relating  to  Assessment  and  Collection  of  General  Prop- 
erty Taxes 
Special   Reports  of  the  Wisconsin  Tax  Commission  : 

Taxes   of   the   State   of   Wisconsin   and   Its    Political   Sub-Divisions 

(1901-1936) 
The  Geographical   Problem  in  Wisconsin  Taxation    (1930) 
Reports  of  Other  Departments  and  Committees: 

Report  of  the  Beverage  Tax  Division — Slate  Treasury  Department 
Report  of  the  Wisconsin   Legislative  Interim  Committee  on  Taxa- 
tion Problems   (1935) 


TWELFTH  SESSION 

Thursday,  October  1,  1936—2:00  P.  M. 

Chairman  Zoercher:  The  meeting  will  come  to  order.  Mr. 
Query,  have  you  any  suggestions  ? 

Secretary  Query  :  A  delegate  to  this  conference  has  misplaced 
or  lost  his  railroad  ticket.  He  thinks  he  lost  it  in  this  room ;  that 
when  getting  up  to  make  a  few  remarks  he  pulled  something  out 
of  his  pocket  and  thinks  perhaps  he  pulled  the  ticket  with  it. 

z-Xnnouncement  was  made  here  this  morning  that  in  an  effort  to 
accommodate  some  of  the  delegates  w-ho  want  to  leave  on  ten  and 
eleven  o'clock  trains,  the  meeting  scheduled  for  eight  o'clock  tonight 
had  been  moved  up  to  seven  o'clock.  We  find  that  that  is  going  to 
be  inconvenient  for  some  who  are  anxious  to  attend  this  meeting, 
who  had  previous  engagements  that  would  keep  them  until  just 
shortly  before  eight  o'clock.  They  cannot  ver}-  well  fill  such  en- 
gagements and  get  away  in  time  for  a  seven  o'clock  meeting.  While 
I  have  not  been  able  to  call  a  meeting  of  the  program  committee  to 
decide  what  we  shall  do  about  that,  I  would  like  to  have  expressions 
from  you  who  are  present  to  ascertain  whether  or  not  you  think  it 
is  the  fair  thing  or  practical  thing  to  move  this  meeting  up  after 
it  has  already  been  published  for  eight  o'clock.  I  don't  want  you 
to  hesitate  to  express  yourselves  about  it. 

J.  L.  Sayler  (Illinois)  :  IMr.  Chairman,  I  realize  there  are  many 
times  with  these  programs  that  you  have  to  make  shifts  on  account 
of  people  not  being  here,  or  for  other  reasons.  I  think  as  a  matter 
of  principle,  however,  that  we  should  stick  pretty  close  to  the  pro- 
gram. I  spoke  to  Mr.  Query  about  it  because  I  was  anxious  to  be 
here  and  hear  this  matter  of  the  resolutions  discussed,  etc.  This  is 
just  my  own  viewpoint,  but  it  has  been  an  excellent  series  of  ses- 
sions. I  sometimes  think  though,  that  we  attempt  a  little  too  much 
in  one  session.  We  have  what  has  happened  here  today,  an  interest- 
ing and  valuable  session  carried  over,  and  the  next  one  unable  to 
start  on  time.  I  don't  want  to  discredit  the  program  committee, 
and  advise  them  to  begin  at  seven.  I  just  want  to  register  a  little 
protest  on  a  change  of  this  character  unless  it  is  necessary. 

Secretary  Query  :    I  appreciate  your  position  very  much. 

Franklin  S.  Edmonds:  As  I  understand  it,  we  have  to  meet 
at  eight  o'clock  in  order  to  have  the  elections  after  eight  o'clock. 

(384) 
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I  don't  think  the  program  need  take  very  long.  I  believe  that  an 
hour  or  an  hour  and  a  half  would  cover  it  very  well.  It  seems  to 
me  the  right  thing  would  be  to  have  this  meeting  at  the  scheduled 
hour.  We  cannot  cut  down  to  half-past  seven,  because  we  have  to 
do  our  voting  at  eight  o'clock;  and  since  we  must  be  in  session 
until  after  eight  o'clock,  I  don't  see  why  we  do  not  start  according 
to  the  program. 

Secretary  Query  :  That  is  the  kind  of  expressions  that  we  want. 
Does  anybody  have  anything  to  say?  Mr.  Zoercher,  I  think  the 
proper  thing  then  for  you  to  do  is  to  announce  that  the  meeting 
will  begin  as  scheduled,  at  eight  o'clock.  I  think  it  will  be  neces- 
sary for  you  to  make  that  announcement  two  or  three  times  during 
the  meeting  this  afternoon,  because  all  of  the  delegates  are  not 
present. 

Chairm.\n  Zoercher:  This  is  the  last  meeting  of  this  confer- 
ence that  we  are  going  to  have  for  any  papers  or  discussions. 

The  chairman  of  this  meeting  is  a  native  of  Indiana.  Although 
he  has  left  the  Hoosier  State  and  gone  to  the  great  state  to  the 
north,  Michigan,  he  has  never  lost  interest  in  the  state  of  Indiana. 
It  gives  me  pleasure  to  introduce  to  you  Mr.  Wayne  Newton. 

R.  Wayne  Newton,  presiding. 

Chairman  Newton  :  Thank  you.  Mr.  President.  I  can  certainly 
say  that  everything  you  said  in  regard  to  my  interest  in  Indiana  is 
more  than  true.  For  the  next  few  minutes,  while  the  other  dele- 
gates come  in,  Mr.  Zoercher  thought  it  miglit  be  well  to  call  one 
matter  to  your  attention,  and  I  think  that  if  we  do  it  now  more 
people  can  enjoy  the  papers. 

A  great  many  new  faces  are  present  at  the  conference  this  year, 
and  I  know  from  experience  of  past  years,  that  many  persons  who 
come  here  and  attend  the  conference  are  uninformed  as  to  the 
relation  which  exists  between  the  national  tax  conference  and  the 
National  Tax  Association.  I  have  known  of  persons  who  came 
here  as  official  delegates  to  the  conference  who  believed  that  they 
were  members  of  the  Association  but  had  not  qualified  as  such. 
They  were  therefore  disappointed,  two  or  three  years  later,  to  find 
that  they  were  not  members. 

The  National  Tax  Association  is  an  organization  of  individual 
members.  Mach  of  you,  of  course,  is  eligible  to  membership.  You 
will  find  at  the  registration  desk  that  you  may  become  a  member 
for  five  dollars.  Which  entitles  you  to  the  Proceedings  of  this  con- 
ference and  nine  issues  of  the  Bulletin,  published  by  the  Association. 
You  may  be  a  member  of  the  Association  and  not  be  an  official 
delegate  to  this  conference,  or  you  may  be  an  official  delegate  to 
the  conference  and  not  be  a  member  of  the  Association.  Of  course, 
25 
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we  would  advise  any  of  you  who  are  not  members  of  the  Association 
to  become  members.  It  is  a  valuable  part  of  your  association  with 
the  people  here. 

The  program  calls  for  the  report  of  the  resolutions  committee  as 
the  first  step  on  the  program  this  afternoon,  but  due  to  the  fact 
that  the  committee  was  in  session  until  quite  late,  it  is  impossible 
for  it  to  make  its  report  so  soon,  so,  for  that  reason,  we  will  proceed 
to  the  paper  entitled  "  Possibilities  and  Problems  of  Uniform  Muni- 
cipal Accounting  Systems,"  which  will  be  presented  by  Lloyd 
Morey,  comptroller  of  the  University  of  Illinois.  It  is  a  pleasure 
to  introduce  Mr.  IMorey. 

POSSIBILITIES  AND  PROBLEMS  OF  UNIFORM 
MUNICIPAL  ACCOUNTING 

LLOYD    MOREY 

Comptroller  and  Professor  of  Accountancy, 
University  of  Illinois 

I  am  very  glad  to  have  the  opportunity  to  discuss  briefly  with  this 
group  some  problems  relating  to  accounting. 

We  are  prone  to  think  of  accounting  as  being  merely  the  mechan- 
ical task  of  recording  figures.  On  the  contrary,  accounts  and  the 
financial  reports  prepared  from  them  constitute  the  principal  source 
from  which  information  concerning  financial  transactions  can  be 
secured  and  the  basis  for  decisions  of  vital  consequence.  If  they  are 
kept  in  accordance  with  sound  principles  and  in  such  a  way  that 
the  information  they  produce  is  reliable,  they  become  one  of  the 
most  important  means  of  providing  for  the  intelligent  and  orderly 
administration  of  public  finance.  In  addition,  they  furnish  the 
means  by  which  the  public  may  have  greater  assurance  that  the 
finances  are  being  honestly,  correctly,  and  wisely  administered. 

In  spite  of  much  good  work  in  accounting  and  financial  reporting 
done  in  various  places  by  conscientious  and  competent  persons, 
there  is  a  widespread  absence  of  thoroughness  and  adequacy  in 
municipal  accounts  as  well  as  a  lack  of  understanding  of  the  prob- 
lem. The  subject,  until  recently,  has  not  received  the  serious  atten- 
tion of  the  accounting  profession  nor  of  teachers  of  accountancy. 
There  has  been  a  lack  of  agreement  on  fundamental  principles  and 
of  even  reasonable  uniformity  in  procedure  or  terminology.  Persons 
have  been  appointed  to  positions  of  responsibility  for  these  services ; 
who  have  lacked  suitable  training  or  experience.  Inadequate  stat- 
utes, and  obsolete  regulations  have  continued  in  force.  Tlie  unsatis- 
factory results  from  such  conditions  have  helped  to  diminish  public 
confidence  because  of  inability  to  get  complete  or  understandable 
information  of  the  finances  of  local  government  which  is  already  on 
the  defense  because  of  its  financial  distress  and  the  heavy  burden  of 
taxes  which  it  must  itnpose. 
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A  good  deal  of  attention  in  past  years  has  been  given  to  the 
subject  of  uniform  accounting  for  the  various  divisions  of  local 
government.  Uniform  accounting,  as  thus  used,  has  often  been 
interpreted  as  meaning  the  use  of  the  same  bookkeeping  forms  and 
the  same  size  or  style  of  ledgers  or  mechanical  devices.  Where 
central  agencies  have  been  given  authority  to  install  uniform  ac- 
counting systems,  their  efforts  frequently  have  been  devoted  to  these 
phases  of  the  problem.  As  a  result,  uniformity  has  failed  and 
progress  toward  better  accounting  has  been  retarded  because  of  the 
fact  that  variations  in  local  conditions  and  needs  are  too  great  to 
permit  exact  similarity  in  detail  or  in  procedures. 

Another  serious  obstacle  in  the  way  of  achieving  any  degree  of 
uniformity  in  accounting  and  reporting  has  been  the  lack  of  a  recog- 
nized terminology.  How  is  it  possible  to  answer  the  two  most 
important  questions  which  must  be  asked  of  every  local  accounting 
system,  namely,  ( 1 )  whether  or  not  the  expected  revenue  is  being 
realized,  and  (2)  whether  or  not  the  expenditures,  both  paid  and 
incurred,  are  within  the  authorizations,  unless  we  have  correct  and 
accepted  definitions  of  the  terms,  revenue  and  expenditures.  In 
municipal  accounting  and  reporting  no  term  is  more  important  than 
the  word  "  fund  ".  Yet  until  recently,  there  has  been  the  vaguest 
kind  of  an  idea,  not  only  among  accountants,  but  among  public 
administrators,  as  to  what  a  fund  is. 

It  was  out  of  this  haze  of  uncertainty  that  the  National  Com- 
mittee on  Municipal  Accounting  came  into  existence.  A  few  years 
ago,  as  public  activities  began  to  increase  in  importance  and  com- 
plexity, the  American  Institute  of  Accountants  and  the  Municipal 
Finance  Ofificers'  Association  began  to  take  a  more  active  interest 
in  comprehensive  efforts  to  improve  public  accounts.  At  their  sug- 
gestion, the  Public  Administration  Clearing  House  called  a  con- 
ference of  representatives  of  several  national  associations  of  public 
financial  officials,  public  accountants  and  accounting  instructors. 
As  a  result,  the  National  Committee  on  Municipal  Accounting  was 
organized.  It  consists  of  representatives  from  nine  organizations, 
actively  interested  in  accounting,  with  a  representative  of  the  U.  S. 
Bureau  of  the  Census  cooperating  in  a  liaison  capacity.  Each  of 
these  organizations  also  has  an  advisory  committee,  the  chairman 
of  which  is  the  representative  of  that  organization  on  the  central 
committee.     The  headquarters  are  at  850  East  58th  Street,  Chicago. 

The  purpose  of  the  committee  is  to  determine  fundamental  prin- 
ciples of  accounting  and  reporting  for  municipalities  and  to  develop 
a  standard  terminology  of  terms  used  therein.  Its  method  of  work 
is  to  inaugurate  studies  in  certain  fields  and  prepare,  with  the  aid 
of  technicians,  tentative  drafts  of  material.  These  drafts  are  sub- 
mitted to  the  members  of  all  of  the  advisory  committees,  some  sixty 
persons  in  number.     The  comments  of  these  persons  are  returned 
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and  on  the  basis  thereof  new  drafts  of  the  material  are  prepared. 
These  drafts  are  published  in  preliminary  form  and  distributed  to 
interested  persons  for  comment  and  criticism.  In  the  course  of  time, 
a  final  revision  of  the  material  is  made,  taking  account  as  far  as 
possible  of  all  suggestions  and  criticisms  received.  The  result  is 
then  published  in  more  final  form. 

To  date  the  committee  has  dealt  with  the  following  subjects: 

(1)  Underlying  principles  of  municipal  accounting. 

(2)  Definition  of  terms  used  in  public  accounts  and  reports. 

(3)  Classification  of  accounts. 

(4)  Forms  of  financial  statements. 

(5)  Audit  methods  and  procedure. 

This  material  is  now  available  in  the  form  of  two  volumes : 

(a)  Municipal  accounting  statements. 

(b)  Procedure  for  a  detailed  municipal  audit. 

These  volumes  constitute  in  my  judgment  the  most  important  con- 
tribution to  the  science  of  local  government  accounting  which  has 
appeared  in  many  years  and  the  most  authoritative  statement  of 
sound  practice  in  that  field  yet  published. 

This  is  not  the  time  nor  place  to  review  the  recommendations  of 
the  committee  in  any  great  detail.  Let  me  emphasize,  however, 
some  of  the  principles  which  have  an  important  bearing,  not  only 
on  the  accounting  and  reporting  system,  but  on  good  financial 
management  as  well. 

(1)  The  accounts  should  be  centralized  under  the  direction  of  one 
officer  who  should  be  responsible  for  keeping  or  supervising  all 
accounts  and  for  preparing  and  issuing  all  financial  reports. 

Under  present  laws  or  regulations,  these  duties  in  many  places 
are  assigned  to  two  or  more  officials.  Department  heads  also  often 
assume  this  function.  The  result  is  a  duplication  of  effort  and 
often  a  lack  of  agreement  in  reports  of  the  same  transactions  issued 
by  different  people.     The  answer  is  centralization  of  responsibility. 

If  this  is  done,  however,  it  means  that  competent  persons  must 
be  chosen  for  such  tasks.  We  well  know  how  many  positions  to 
which  responsibility  for  financial  management  are  attached,  both 
elective  and  appointive,  are  filled  by  persons  not  qualified  for  such 
duties.  Regardless  of  how  good  the  system  may  be,  unless  it  is  in 
the  hands  of  persons  competent  to  handle  it,  good  results  will  not 
accrue.  Positions  of  this  kind  are  technical  in  character,  and  must 
be  filled  by  trained  technicians. 

(2)  The  general  accounting  system  should  be  on  a  double-entry 
basis  zvith  a  general  ledger  in  which  all  financial  transactions  are 
recorded  in  detail  or  in  summary. 
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This  elementary  and  universally  accepted  rule  of  good  book- 
keeping can  be  dispensed  with  only  in  the  simplest  and  smallest 
public  bodies.  Yet  many  governmental  units  of  substantial  size  and 
scope  of  operations  do  not  now  meet  this  standard.  The  demand 
for  simplicity  in  governmental  bookkeeping,  coupled  with  lack  of 
competence  on  the  part  of  those  responsible  for  the  records,  has 
often  brought  about  its  omission,  with  the  result  that  the  accounts 
and  the  financial  reports  prepared  from  them  are  incomplete  and 
therefore  inadequate.  For  these  reasons  it  is  necessary  to  include 
it  as  a  fundamental  principle. 

(3)  The  accounts  should  be  classified  in  balanced  fund  groups. 
Here  we  are  dealing  with  the  most  vital  principle  of  public  financial 
management.  Whenever  a  ta.x  levy  for  a  specific  purpose  is  made, 
or  a  bond  issue  authorized,  a  fund  is  created.  Each  fund  is  a  sep- 
arate and  distinct  fiscal  entity,  and  requires  for  its  proper  account- 
ing a  complete  set  of  accounts  showing  its  operation  and  condition. 
Its  assets  should  not  be  merged  nor  in  any  way  used,  except  for 
the  purposes  for  which  the  fund  w-as  created.  Failure  to  observe 
this  principle  frequently  occurs,  and  more  often  than  not  it  is  due 
to  faulty  accounting  and  reporting. 

(4)  A  common  terminology  and  classification  should  be  used  con- 
stantly throughout  the  budget,  the  accounts,  and  the  financial  reports. 
These  instrumentalities  constitute  the  "  big  three  "  of  public  finance, 
and  should  form  a  continuous  cycle.  They  become  most  useful 
when  they  follow  a  uniform  plan  and  content,  so  that  each  is  used 
to  supplement  and  serve  the  other. 

(5)  The  general  accounting  system  should  include  budgetary  con- 
trol accounts  for  both  revenues  and  expenditures.  The  budget  is 
the  heart  of  the  financial  system  of  any  government.  It  becomes 
effective,  however,  only  when  expressed  in  and  controlled  by  the 
accounts.  Often  the  records  of  budget  operation  are  set  up  inde- 
pendent of  the  general  accounting  system.  This  leads  to  duplica- 
tion and  possible  inaccuracy.  The  two  should  be  worked  in  full 
conjunction  with  each  other. 

(6)  The  use  of  the  accrual  basis  in  the  accounting  for  revenue 
and  expenditures  is  recommended  as  far  as  practicable.  Only  the 
smallest  private  business  would  think  of  trying  to  express  its 
operation  and  condition  in  the  form  of  a  record  of  cash  trans- 
actions only.  Yet  many  large  governmental  bodies  depend  entirely 
on  this  method.  True  results  with  respect  to  revenue,  expenditure 
or  financial  position  cannot  be  stated  in  terms  of  cash  receipts  and 
disbursements.  Revenues  earned  but  not  collected,  and  expendi- 
tures incurred  but  not  paid,  as  well  as  outstanding  commitments, 
must  be  accounted  for  to  make  an  accurate  and  complete  presen- 
tation. 
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(7)  TIic  accounting  for  municipal  business  enterprises  and  insti- 
tutions should  follow  the  standard  classifications  employed  generally 
by  such  enterprises.  This  principle  is  particularly  important  with 
respect  to  publicly-operated  utilities.  The  rule  which  should  apply 
in  such  undertakings  is  that  the  accounts  should  be  kept  so  as  to 
show  the  true  income  and  expense,  and  the  correct  result  of  opera- 
tions in  terms  of  profit  and  loss.  If  aid  has  been  given  to  the 
enterprise  from  the  general  revenue  of  the  city,  this  fact  should 
appear,  as  should  also  any  use  of  the  profit  of  the  enterprise  for 
general  city  expenses.  This  can  only  be  accomplished  by  having 
for  the  utility  a  distinct  set  of  accounts  set  up  along  lines  adapted 
for  such  enterprises. 

(8)  There  should  be  general  uniformity  in  tlie  financial  reports 
of  all  municipalities  of  similar  size  and  type. 

(9)  A  periodic  audit  by  independent  accountants  is  recommended. 
Of  these  two  recommendations  we  shall  say  more  as  we  proceed 

with  this  paper. 

With  respect  to  terminology,  the  committee  presents  definitions 
for  all  accounting  terms  more  or  less  peculiar  to  governmental 
accounting,  terms  applicable  to  the  broader  field  of  accounting  but 
which  may  have  some  peculiar  meaning  in  governmental  account- 
ing, and  other  terms  significant  in  governmental  finance.  Among 
the  more  important  of  the  terms  for  which  definitions  are  suggested 
are  the  following: 

Accrual  basis  Budget  Obligations 

Appropriation  Expense  Revenue 

Assessment  Expenditures  Reserve 

Balance  sheet  Fund  Surplus 

Bonded  debt  Income 

The  correct  meaning  and  use  of  these  and  many  other  terms  is 
clearly  set  forth. 

Accounts  in  themselves  are  of  little  significance  except  as  they 
produce  information  which  is  useful  in  administration.  Financial 
statements  constitute  the  medium  by  which  this  information  is  made 
available.  If  these  statements  are  to  serve  their  function  well,  they 
must  be  of  such  nature  as  to  make  readily  available  the  material 
needed  by  administrators  and  legislators  in  reaching  decisions  on 
vital  public  matters.  They  must  also  give  to  the  public  a  suitable 
accounting  of  the  stewardship  for  which  their  makers  are  responsible. 

The  committee  has  made  an  intensive  study  of  financial  state- 
ments, and  recommends  the  following  list  as  essential  for  a  pub- 
lished financial  report:  (1)  balance  slieet  for  each  fund;  (2)  an 
analysis  of  surplus  of  each  revenue  fund,  department,  or  institution 
which  is  operated  as  a  distinct  financial  entity;   (3)   statements  of 
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revenue  of  each  revenue  fund  and  comparison  with  estimates; 
(4)  statements  of  expenditures  of  each  revenue  fund  and  comparison 
with  appropriations;  (5)  operating  statements  for  each  utility  or 
other  public  service  enterprise;  (6)  statements  of  receipts  and  dis- 
bursements and  of  changes  in  balances  of  special  funds,  such  as 
special  assessment  funds,  bond  funds,  sinking  funds,  trust  and  agency 
funds;  (7)  statement  of  changes  in  fixed  assets;  (8)  debt  state- 
ment; (9)  summary  statement  of  cash  receipts  and  disbursements. 
Forms  for  these  statements,  using  the  standard  terminology  recom- 
mended by  the  committee,  are  exhibited  and  explained.  Forms  for 
internal  financial  statements,  for  use  during  the  course  of  a  fiscal 
period,  are  also  offered.  While  such  statements  nmst  be  adapted 
to  local  conditions,  they  constitute  useful  models  which  any  financial 
officer  may  follow  with  security. 

Although  the  committee  has  been  at  work  only  about  three  years, 
its  work  has  attracted  wide  attention.  Many  accountants  and  public 
officials  already  are  issuing  reports  modeled  along  the  lines  of  the 
committee's  recommendations.  A  number  of  organizations  have 
endorsed  the  work  of  the  committee  and  the  efforts  of  practically 
all  organizations  which  are  doing  any  work  in  the  field  of  municipal 
accounting  are  coordinated  with  the  committee's  work.  At  least  one 
state  has  adopted  by  legislation  the  recommendations  of  the  com- 
mittee as  the  standard  for  municipal  accounting  in  that  area. 

I  have  reviewed  the  work  of  the  committee  in  this  detail  for  two 
purposes :  first,  in  order  that  you  may  be  informed  concerning  this 
important  movement,  and  second,  because  I  believe  that  for  the  first 
time  we  have  therein  the  elements  of  the  right  kind  of  uniform 
municipal  accounting.  Uniform  accounting  cannot  be  achieved 
through  trying  to  require  the  use  of  the  same  kinds  of  ledger  sheets, 
documents  or  machines  in  various  municipal  offices.  It  cannot  be 
secured  by  requiring  financial  statements  of  exactly  the  same  con- 
tent. The  right  kind  of  uniformity  can  be  brought  about  by  deter- 
mining and  securing  the  recognition  of  fundamental  principles  upon 
which  the  accounts  should  be  kept,  uniform  in  the  general  content 
of  the  essential  financial  statements,  and  the  employment  of  identical 
terms  with  identical  meanings.  Through  these  devices  we  achieve 
what  is  chiefly  to  be  sought  for  in  public  accounts,  namely,  (1)  ade- 
quacy and  correctness  of  accounting  and  reporting,  and  (2)  general 
uniformity  in  financial  reports. 

Of  the  advantages  of  such  a  program  there  can  be  no  doubt. 
That  the  right  kind  of  accounting  is  essential  will  be  readily  agreed 
to.  That  reasonable  uniformity  in  the  facts  that  it  produces  is 
highly  advantageous,  both  for  internal  management  and  for  public 
information  and  comparison,  will  hardly  be  questioned.  But  the 
variation  in  local  conditions  requiring  adaptation  of  any  general 
system  to  local  needs  must  also  be  recognized. 
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It  is  at  this  point  that  consideration  should  be  given  to  the  effi- 
cacy of  state  control  over  local  finance.  This  control  frequently 
involves  supervision  of  the  accounting  system.  Such  supervision  is 
often  narrowly  administered  in  such  way  as  to  impose  upon  local 
communities  systems  ill-adapted  to  their  individual  needs  and  difficult 
of  adjustment  to  local  conditions.  It  often  takes  the  form  of  scru- 
tiny of  details  while  overlooking  deficiencies  in  fundamentals. 

Much  has  been  said  in  favor  of  such  control.  Many  states  have 
adopted  it  to  a  small  or  large  degree.  One  must  admit  that  the 
experiences  with  local  autonomy  have  left  much  to  be  desired.  One 
almost  despairs  of  the  possibility  of  proper  administration  by  local 
bodies  alone  when  he  reads  the  history  of  failures.  Yet  I  cannot 
but  feel  that  too  much  is  expected  of  centralized  administration,  and 
am  left  in  grave  doubt  as  to  whether  it  is  the  expected  panacea  for 
local  governmental  ills. 

Central  government  has  the  advantage  of  being  able  to  observe 
experience  over  a  wider  area,  and  to  coordinate  and  unify  effort  in 
a  given  field.  As  a  result  it  can  set  the  proper  standards  and 
methods  of  procedure,  and  guide  local  agencies  in  the  direction 
that  will  secure  the  best  and  most  lasting  results,  and  be  of  the 
widest  advantage.  That  it  has  greater  wisdom  or  ability  in  actual 
administration  I  have  yet  to  be  convinced,  and  I  believe  our  recent 
experiences  with  that  most  extended  form  of  remote  control — fed- 
eral supervision — have  not  given  evidence  of  its  superiority.  In 
general,  central  supervision  is  likely  to  be  cumbersome,  slow,  ex- 
pensive, and  lacking  in  adaptability.  Local  government,  in  spite  of 
its  faults  and  mistakes,  continues  to  be  the  most  important  and 
useful  division  of  our  public  agencies.  The  essential  thing  is  to 
organize  it  properly  and  give  it  the  opportunity  to  function  in  such 
a  manner  as  to  do  its  best.  If  it  then  fails,  greater  centralization 
must  follow.  Let  the  central  government  set  ideals,  coordinate 
efforts,  and  see  that  public  interest  is  protected.  Let  the  local 
administration  assume  the  responsibility,  carry  out  the  program, 
and  be  held  accountable  for  what  it  does. 

If  state  supervision  of  local  government  accounting  is  introduced, 
it  should  be  on  a  broad  basis  of  establishment  of  standards  and 
seeing  that  these  standards  are  observed.  It  should  be  carried  out 
on  a  basis  of  coordination  and  cooperation  with  local  officers,  rather 
than  on  a  basis  of  mandate  and  direction.  The  major  responsibility 
should  be  assumed  by  local  officials.  The  state  should  see  to  it  that 
principles  and  standards  arc  observed  but  should  not  do  the  work 
itself. 

With  respect  to  audits  of  local  governments,  use  should  he  made 
of  competent  public  accountants.  The  public  accountant  is  a  pro- 
fessional man  of  high  standing  and  fair  dealing.     If  he  is  selected 
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on  the  basis  of  his  standing  and  integrity,  full  reliance  can  be  placed 
on  his  conduct  in  the  examination.  His  position  of  independence 
gives  him  particular  fitness  for  such  work.  The  state  agency  may 
indicate  the  program  and  carry  out  supervisory  functions,  and  should 
assume  the  responsibility  of  following  up  and  correcting  delin- 
quencies reported  by  accountants.  It  should  not,  however,  do  the 
work  of  installation  or  audit  itself,  but  should  leave  those  matters 
to  local  officials  and  to  public  accountants. 

I  cannot  be  enthusiastic  over  bills  or  laws  stating  that  a  certain 
state  officer  is  "  authorized  and  directed  to  prescribe  and  install  a 
uniform  system  of  accounting  "  in  all  units  of  local  governments. 
Frequently  this  is  interpreted  by  incumbents  of  the  office  concerned 
as  being  a  mandate  to  him  to  devise  and  install  a  new  and  original 
system  of  records.  Accordingly,  he  considers  it  his  duty  to  discard 
everything  now  in  use.  disregard  precedent,  authority  and  experi- 
ence, and  design  something  entirely  different.  The  results  of  these 
efforts  have  been  a  considerable  number  of  ill-adapted  and  unservice- 
able systems  of  accounting.  Of  course,  I  do  not  mean  to  speak 
disparagingly  of  those  numerous  instances  in  which  good  results 
have  been  secured,  one  of  which  is  the  very  state  in  which  we  are 
meeting  today. 

If  legislation  and  central  authority  are  needed  to  secure  proper 
results,  I  believe  they  should  be  set  up  along  lines  such  as  this : 
( 1 )  All  units  of  local  government  may  be  required  to  keep  adequate 
systems  of  account  based  on  accepted  principles  of  accounting  appli- 
cable. (2)  It  may  be  made  the  duty  of  a  certain  state  officer  to  see 
that  this  requirement  is  complied  with.  (3)  It  may  also  be  stipu- 
lated that  he  shall  prescribe  a  uniform  financial  report,  based  on 
accepted  principles  of  reporting  applicable,  which  shall  be  required 
of  all  units  of  local  government  of  a  given  type. 

If  these  methods  are  followed,  proper  accounts  and  reports  are 
more  certain  to  result  than  from  much  past  legislation,  and  the  right 
kind  of  uniformity  will  be  gradually  achieved.  Not  only  that,  but 
greater  economy  is  likely  to  ensue,  so  that  we  should  have  better 
government  at  less  cost  than  at  present,  as  well  as  more  effective 
and  efficient  administration. 

Regardless  as  to  who  does  such  work,  however,  whether  it  be  a 
superior  governmental  body,  an  independent  department  of  the  same 
government,  or  a  practicing  public  accountant,  the  principles  and 
methods  followed  should  be  the  same.  It  is  here  that  the  proposals 
of  the  national  committee  assume  significance.  The  committee  has 
compiled  and  distributed  the  first  published  outline  of  procedure  for 
a  municipal  audit.  Coupled  with  this  it  has  developed  suggested 
standard  forms  of  financial  statements  and  uniform  terms.  If  these 
proposals  are  followed,  good  results  will  follow  no  matter  who 
does  the  job. 
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Fiscal  problems  of  government  are  the  most  vital  of  all  problems 
because  every  problem  has  to  be  solved  to  a  greater  or  lesser  degree 
on  the  basis  of  its  financial  phases.  Intelligent  financial  adminis- 
tration of  government  means  good  government,  and  without  that 
kind  of  administration  good  government  is  impossible.  This  cannot 
be  achieved  without  good  accounting  and  financial  reporting.  For 
that  reason,  these  instruments  play  a  most  vital  part  in  the  conduct 
of  public  affairs.  It  is  not  too  much  to  say  that  many  of  our 
present  financial  ailments  and  uncertainties  are  due  primarily  to 
defective  accounting,  and  that  permanent  cures  can  be  brought 
about  only  if  sound  and  adequate  accounting  methods  are  adopted 
and  adhered  to. 

If  accounting  and  auditing  in  government  are  to  fill  the  place 
which  is  required  of  them  and  to  provide  the  guarantees  which  are 
expected  of  them,  they  must  be  carried  on  in  accordance  with  sound 
principles  and  by  persons  who  are  properly  qualified.  Otherwise, 
the  information  which  they  produce  and  upon  which  important  de- 
cisions of  public  policy  must  be  based  will  be  unreliable  and  mis- 
leading. Furthermore,  the  public  is  left  without  the  assurance  to 
which  it  is  entitled  with  respect  to  the  integrity  and  the  judgment 
which  is  represented  by  the  actions  of  persons  holding  public  posi- 
tions. 

While  accounting  is  but  a  servant  of  the  principal  aims  of  public 
administration,  it  is  nevertheless  a  vital  and  indispensable  instru- 
mentality for  that  purpose.  Upon  the  information  which  it  produces, 
decisions  of  moment  must  be  constantly  made.  Only  if  this  infor- 
mation is  accurate  and  complete  and  available  when  needed,  will  it 
serve  its  true  functions  in  a  dependable  manner.  For  this  reason, 
it  is  of  the  utmost  significance  that  sound  principles  and  methods 
be  applied  to  the  processes  of  accounting,  so  that  the  results  pro- 
duced by  them  will  not  fail  in  meeting  the  demands  placed  on  them. 

No  body  of  public  officials  or  citizens  has  a  greater  stake  in 
better  municipal  accounting  than  those  responsible  for  and  inter- 
ested in  tax  administration.  Taxation  is  the  most  important  single 
feature  of  government  and  the  one  which  touches  most  closely  the 
life  of  every  citizen.  Its  proper  administration  in  all  its  phases, 
from  the  time  taxes  are  assessed  to  the  time  they  are  expended,  is 
of  the  utmost  significance.  Not  least  among  the  instrumentalities 
necessary  to  this  end  is  an  adequate  and  effective  system  of  account- 
ing and  reporting.  This  Association  could  lend  its  support  to  no 
better  cause  than  that  of  the  improvement  in  these  matters  along  the 
lines  proposed  by  the  National  Committee  on  Municipal  Accounting. 

Chairman  Nfavton  :  As  I  stated  at  the  beginning  of  this  session, 
due  to  the  fact  that  the  resolutions  committee  had  been  in  session 
so  long,  it  caused  some  delay  in  obtaining  the  final  record  of  the 
resolutions.  I  believe  that  work  has  been  completed,  has  it  not. 
Governor  Bliss? 
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Zenas  W,  Bliss:   Yes. 

Chairman  Newton  :  Then  we  will  have  the  report  of  your 
committee,  it  you  please. 

Zenas  W.  Bliss:  Mr.  Cliairnian  and  Members  of  the  confer- 
ence: I  presume  you  are  all  familiar  with  the  procedure  with  respect 
to  resolutions,  that  they  must  all  be  introduced  at  the  conference, 
referred  to  the  committee  on  resolutions  without  debate,  and  the 
committee  on  resolutions  reports  the  resolutions  back  with  such 
conmient  and  recommendations  as  the}'  deem  proper. 

The  first  resolution  is: 

Resolved,  That  the  Committee  on  Double  Domicile  in  In- 
heritance Taxation  be  continued  for  another  year. 

Be  it  Further  Resolved,  that  said  committee  consider  and 
report  on  the  feasibility  and  practicability  of  utilizing  (a)  inter- 
state compacts,  and  (b)  the  establishment  and  promulgation 
within  and  by  the  various  states  of  a  uniform  law  on  domicile 
for  inheritance  and  gift  taxes. 

On  behalf  of  the  committee,  I  move  the  passage  of  the  resolution. 

Franklin  S.  Edmonds:    I  second  the  motion. 

Chairman  Newton  :  I  believe  the  procedure  is  to  lay  over  until 
tonight. 

Franklin  S.  Edmonds:  The  conference  votes  on  the  resolu- 
tions now. 

Secretary  Query  :    No,  the  action  is  at  the  next  session. 
Zenas  W.  Bliss  : 

Whereas,  proposals  for  homestead  exemptions  are  pending 
in  a  number  of  states ;  and 

Whereas,  a  proposal  for  complete  abolition  of  all  taxes  on 
property  has  been  advanced  in  one  state  and  similar  proposals 
in  other  states,  therefore  be  it 

Resolved,  that  this  conference  recommend  to  the  National 
Tax  Association  that  the  Committee  on  Homestead  Exemptions 
be  continued  and  that  it  be  expanded  to  eleven  members;  and 
that  said  committee  be  empowered  to  undertake  a  study  of  all 
proposals  for  restriction  of  property  taxes  and  to  make  all  in- 
formation so  ol)tained  available  to  the  official  agencies  of  the 
state  where  any  such  proposals  may  be  pending,  and  to  make 
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such  reports  to  succeeding  conferences  concerning  its  progress 
and  findings  as  the  committee  may  deem  proper. 

This  is  in  substitution  for  a  resolution  which  was  introduced  by 
the  chairman,  I  think,  and  the  committee  recommends  the  adoption 
and  substitution  for  the  original  of  Mr.  Xewton  and  Judge  Gibbs. 

There  are  two  long  resolutions  here. 

Whereas,  The  Congress  of  the  United  States  has  levied  and 
has  continued  from  year  to  year  emergency  federal  tax  of  one 
cent  per  gallon  on  sales  of  gasoline,  the  revenues  from  which 
are  utilized  for  general  fund  purposes,  and 

Whereas,  such  federal  gasoline  tax  constitutes  a  double 
assessment  on  motor  vehicle  operators,  in  view  of  the  fact  that 
the  forty-eight  states  of  the  United  States  also  have  heavy 
state  taxes  on  the  sales  of  gasoline  and  such  tax  is  in  fact  an 
invasion  of  the  rights  of  the  states,  and 

Whereas,  the  use  for  general  fund  purposes  of  the  said  rev- 
enues derived  from  the  said  federal  gasoline  tax  constitutes  in 
effect  a  usurpation  and  diversion  of  funds  that  should  rightfully 
accrue  to  the  states  for  road  construction  and  maintenance,  and 

Whereas,  the  assessment  of  this  tax  by  the  federal  govern- 
ment is  highly  detrimental  to  the  interests  of  this  state,  in  that 
it  now  tends  to  make  the  total  gasoline  tax  excessive,  and 

Whereas,  contrary  to  the  intent  and  purpose  of  the  gasoline 
tax  principle  as  originally  recognized  by  the  states,  and  later 
subscribed  to  by  the  Congress  of  the  United  States  in  the 
Hayden-Cartwright  Act  of  1934,  the  federal  gasoline  tax  also 
encourages  diversion  and  evasion  of  gasoline  taxes  in  the  states, 
and 

Whereas,  revenues  from  the  taxation  of  gasoline  sales  were 
originally  intended  properly  to  belong  to  the  states  for  the  con- 
struction and  maintenance  of  roads,  and  must  be  restored  to 
them,  particularly  in  view  of  the  necessity  for  matching  future 
federal  aid  funds,  and 

Whereas,  for  the  foregoing  reasons,  and  in  view  of  the 
further  fact  that  the  Ways  and  Means  Committee  of  the  House 
of  Representatives,  the  Finance  Committee  of  the  Senate,  and 
the  Vinson  sub-Committee  on  Double  Taxation  have  each 
recognized  the  unfairness  of  the  federal  gasoline  tax,  and  have 
stated  that  it  ought  to  be  eliminated,  and 

Whereas,  we  believe  that  the  said  tax  should  be  allowed  to 
expire  at  the  expiration  of  the  present  fiscal  year  and  the 
taxation  of  gasoline  hereafter  left  to  the  states  for  their  ex- 
clusive use  as  a  means  of  providing  funds  for  highways. 

Now,  therefore,  be  it  Resolved,  by  the  National  Tax 
Association  in  convention  assembled,  in  the  city  of  Indianapolis, 
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Indiana,  on  September  30,  1936,  that  the  above  committees  and 
both  houses  of  Congress  be  and  hereby  are  memorialized  on 
behalf  of  the  members  of  this  organization  to  allow  the  federal 
gasoline  tax  to  expire  at  the  close  of  the  present  fiscal  year, 
in  accordance  with  the  declared  intent  at  the  time  it  was  passed, 
that  it  be  not  levied  again  in  any  way  whatsoever,  and  that 
the  federal  government  permanently  withdraw  from  the  field  of 
gasoline  taxation  and  leave  to  the  states  exclusively  the  power 
and  right  to  tax  gasoline  sales  in  the  future. 

And  be  it  further  Resolved,  that  a  copy  of  this  resolution 
be  transmitted  to  the  chairman  of  the  Ways  and  Means  Com- 
mittee of  the  House  of  Representatives,  to  be  laid  before 
members  of  the  committee,  and  to  the  chairman  of  the  Senate 
Committee  on  Finance,  to  be  laid  before  the  members  of  that 
committee,  and,  likewise,  to  both  senators  from  this  state,  and 
the  members  of  the  house  of  representatives  from  this  state, 
urging  them  to  use  their  utmost  endeavors  to  carry  out  our 
desires  as  expressed  in  the  letter  and  spirit  of  this  resolution, 
and  thus  afford  to  our  members  and  all  those  who  operate 
motor  vehicles  or  are  consumers  of  gasoline,  commercially  or 
privately,  in  this  state,  the  greatly  needed  relief  which  they 
demand  from  an  excessive  burden  of  discriminatory  gasoline 
taxation. 

Here  is  another  resolution : 

Whereas,  Congress  has  levied  an  emergency  federal  tax  of 
one  cent  per  gallon  on  gasoline,  same  to  be  utilized  for  general 
fund  purposes  in  balancing  the  federal  budget,  and 

Whereas,  the  revenues  derived  from  such  tax  are  not  ear- 
marked for  roads,  and  their  use  in  the  general  fund  constitutes 
in  effect  a  diversion  of  state  highway  revenues  to  purposes 
other  than  road  building  and  maintenance,  and 

Whereas,  the  forty-eight  states  of  the  United  States  already 
had  heavy  state  gasoline  taxes  when  such  federal  gasoline  tax 
was  imposed  in  1932,  and 

Whereas,  the  imposition  and  continuation  of  the  federal 
gasoline  tax,  owing  to  the  existing  taxes  in  this  state,  are 
detrimental  to  the  interests  of  all  the  states,  in  that  it  tends  to 
make  the  total  gasoline  tax  in  all  states  excessive,  and  has 
caused,  among  other  results,  in  some  states  diminished  returns, 
and 

Whereas,  the  imposition  of  such  tax  also  tends  to  encourage 
diversion  and  evasion  of  gasoline  taxes  in  the  several  states,  and 

Whereas,  taxation  of  gasoline  sales  properly  is  the  function 
of  the  states  for  highway  revenue  purposes,  particularly  for  the 
purpose  of  matching  federal  aid  funds,  and 
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Whereas,  the  taxation  of  gasoline  sales  should  be  left  to  the 
several  states  for  their  exclusive  use  as  a  means  to  provide 
funds  for  necessary  highway  construction  and  maintenance, 

Now,  THEREFORE  BE  IT  Resolved,  bv  the  National  Tax 
Association,  assembled  in  Indianapolis,  Indiana,  on  September 
30,  1936,  that  the  Congress  of  the  United  States  be  and  is 
hereby  respectfully  petitioned  to  enact  during  its  session  in  1937 
such  legislation  as  may  be  necessary  to  eliminate  or  repeal  the 
federal  tax  on  gasoline,  and  to  withdraw  the  federal  government 
from  this  field  of  taxation,  leaving  to  the  states  exclusively  the 
power  and  right  to  tax  gasoline  in  the  future. 

And  be  it  further  Resolved,  That  a  copy  of  this  resolu- 
tion be  transmitted  to  the  President  of  the  United  States,  the 
clerk  of  the  House  of  Representatives,  the  chairman  of  the 
Ways  and  Means  Committee  of  the  House,  the  secretary  of 
the  Senate,  and  the  chairman  of  the  Senate  Committee  on 
Finance,  and  likewise  to  each  member  of  the  two  houses  of 
Congress  from  this  state,  and  that  all  of  these  be  requested  to 
use  their  best  endeavors  to  secure  the  enactment  of  legislation 
eliminating  the  federal  gasoline  tax,  withdraw  the  federal  gov- 
ernment from  this  field  of  taxation,  leave  to  the  states  the  sole 
right  to  levy  gasoline  taxes,  and  thus  afford  both  to  highway 
users  of  the  nation  and  the  highway  departments  of  the  several 
states  relief  from  depleted  state  highway  revenues  and/or  the 
diversion  and  evasion  of  gasoliiie  taxes  resulting  from  the 
present  high  combined  tax  rate  on  motor  fuels. 

The  committee  recommends  that  that  be  not  passed. 

Here  is  the  final  resolution : 

Resolved,  that  it  is  with  a  profound  feeling  of  appreciation 
of  the  generous  provision  made  for  the  comfort,  convenience 
and  entertainment  of  the  delegates  and  members  of  this  con- 
ference, their  guests  and  their  ladies,  that  the  twenty-ninth 
conference  on  taxation  under  the  auspices  of  the  National  Tax 
Association  records  its  recognition  of  its  valuable  and  untiring 
services  rendered  by  the  committee  in  charge  of  the  local 
arrangements  and  all  others  concerned  in  contributing  to  the 
welfare  and  enjoyment  of  those  whose  good  fortune  it  has  been 
to  be  the  beneficiaries  of  so  hospitable  a  host  as  the  city  of 
Indianapolis  on  this  occasion;  and  that  this  conference  express 
in  particular  to  the  president  of  the  National  Tax  Association, 
the  Honorable  Philip  Zoercher,  chairman  of  the  State  Board 
of  Tax  Commissioners  of  Indiana,  its  most  cordial  felicitations, 
its  most  warm  regards,  and  most  sincerely  its  good  wishes  for 
his  continued  and  unbounded  enjoyment  of  well  being  and  the 
goodwill  of  his  fellow  citizens. 
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Chairman  Newton  :  We  have  an  interesting  and  certainly  a 
welcome  innovation  in  the  program  in  the  nature  of  a  little  sur- 
prise, and  for  that  reason  it  is  suggested  we  be  at  ease  for  just  a 
few  moments. 

(President  Zoercher  enters  conference  hall,  and  all  present  rise, 
with  applause.) 

Chairman  Newton  ;    The  chair  recognizes  Governor  Bliss. 

Zenas  W.  Bliss  :  Mr.  Chairman,  President  Zoercher,  Ladies  and 
Gentlemen  of  the  conference,  it  is  my  fortune  to  be  the  senior  ex- 
president  present.  That  has  occurred  on  several  previous  occasions, 
and  I  have  discovered  that  with  that  honor  goes  another  one.  The 
senior  ex-president  present  is  ex-officio  the  pinch-hitter  for  anybody 
who  happens  to  be  away,  and  at  this  time  I  have  a  very  much  greater 
honor  than  that;  I  am  the  pinch-hitter  for  the  whole  organization. 
Therefore,  President  Zoercher,  it  devolves  upon  me,  on  behalf  of 
your  many  admirers  in  this  organization,  to  present  you  with  a 
fitting  tribute,  not  only  of  our  esteem  and  affection  for  you,  but  as 
a  reminder  to  you  and  everybody  else  that  you  have  reached  the 
ripe  old  age  that  I  think  is  referred  to  in  the  Bible,  if  I  remember 
correctly.  In  your  case  I  trust  that  will  have  no  real  significance, 
and  that  you  will  continue  in  your  good  work  not  only  for  this 
organization,  but  for  all  of  the  needy  and  disgruntled  all  over  the 
country. 

It  is  no  light  task,  ladies  and  gentlemen,  to  preside  at  a  meeting 
of  this  kind,  a  meeting  made  up  of  hard-boiled  tax  officials  and 
taxpayers,  in  a  critical  mood,  and  be  able  to  carry  that  oft'  and  avoid 
all  sorts  of  disturbances  and  physical  injuries,  and  that  sort  of  thing. 
It  requires  a  man  of  genius  in  order  to  do  it,  and  of  course  our 
genial  president  has  demonstrated  his  great  ability  along  that  line; 
and,  what  more  fitting  tribute  could  possibly  be  given  to  him  than  a 
cake.  He  is  in  the  habit  of  taking  the  cake.  That  is  one  of  the 
best  things  he  does.  So,  Mr.  President,  on  behalf  of  all  of  your 
friends,  admirers  and  well-wishers,  and  those  who  really  have  for 
you  a  substantial  and  deep  affection,  on  behalf  of  all  of  these  people, 
I  present  to  you  this  birthday  cake,  and  I  will  ask  you  to  cut  it  in 
front  of  your  admiring  friends. 

President  Philip  Zoercher:  Mr.  Chairman,  and  Governor  Bliss 
and  Friends :  This  is  certainly  a  surprise  to  me.  I  don't  know  who 
told  that  I  had  a  birthday  today,  and  it  is  three  score  years  and  ten, 
but  I  don't  feel  that  old.  My  father  passed  away,  due  to  an  acci- 
dental death,  when  he  was  eighty-four,  and  I  hope  to  be  able  to 
follow  the  example  of  my  father — I  don't  mean  having  an  accidental 
death,  but  in  the  way  of  years  of  service.  He  was  active  as  long 
as  he  lived. 

Now,  then,  how  large  shall  I  cut  these  pieces? 
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Zenas  W.  Bliss  :   I  should  think  I  would  cut  myself  a  piece  first. 

Philip  Zoercher:  In  my  household  I  don't  do  that.  I  think 
when  it  comes  to  cutting  the  cake,  that  is  always  cut  by  somebody 
else.     Who  is  going  to  pass  out  these  dishes? 

(At  this  point  President  Zoercher  attempted  to  cut  the  cake, 
which,  after  some  effort,  proved  to  be  a  dummy.) 

Philip  Zoercher:    I  cannot  do  it. 

Franklin  S.  Edmonds:    How  about  Mrs.  Zoercher? 

Philip  Zoercher:  I  just  received  word  that  our  daughter  from 
Buffalo  has  arrived.  They  are  arranging  to  be  here  only  this 
evening.     Mrs.  Zoercher  has  left  the  conference. 

Chairman  Newton  :   The  chair  recognizes  Mr.  Riley. 

Ray  L.  Riley  (California)  :  Mr.  Chairman,  you  know  in  organ- 
izations there  are  several  types  of  membership.  The  governor  has 
referred  to  the  distinctions  and  honors  which  he  holds.  I  am  just 
one  of  the  dough-boys,  and  glad  to  be  a  dough-boy  here.  However, 
I  have  been  coming  back  to  these  conferences  for  the  last  fifteen 
years,  and  one  of  the  most  valuable  by-products  has  been  the  oppor- 
tunity to  know  a  man  like  Phil  Zoercher.  I  want  to  say  to  you, 
President  Zoercher,  as  I  have  come  to  know  you  during  the  years 
of  association  with  you,  I  am  inclined  to  think  that  perhaps  the  boys 
have  played  rather  a  rough  joke  on  you,  because  I  am  sure  under- 
neath you  are  not  as  hard  as  that  cake,  even  though  you  are  a  tax 
man.  We  appreciate  your  kind  and  courteous  spirit,  as  a  gentleman, 
and  we  appreciate  the  splendid  things  that  you  have  done  for  this 
Association,  besides  the  energy  that  you  put  into  it;  so,  on  behalf 
of  Californians,  and  myself  personally,  may  I  extend  to  you  the 
most  sincere  congratulations,  and  may  God  speed  the  years  coming 
from  now  on. 

Chairman  Newton  :  The  chair  will  now  recognize  Mr.  Maxwell. 

A.  J.  Maxwell  (North  Carolina)  :  Mr.  Chairman,  and  Ladies 
and  Gentlemen,  I  got  myself  in  bad  at  the  last  conference  of  this 
Association.  In  nominating  our  distinguished  president  for  that 
office,  I  made  the  suggestion  that  his  success  in  life  was  due  in  large 
part  to  the  good  wife  which  he  had  inveigled  to  come  over  into  this 
state  from  the  good  state  of  North  Carolina.  I  am  willing  to  modify 
that  at  this  time  to  the  extent  of  admitting  that  Mrs.  Zoercher  had 
some  very  fine  assistance  in  the  exceptional  ability  and  in  the  rarely 
exceptionally  fine  character  of  her  distinguished  husband. 

It  has  been  a  real  pleasure  to  attend  this  conference,  under  his 
administration,  to  appreciate  and  enjoy  the  honors  that  have  come 
to  him  ill  his  own  good  city,  at  this  three  score  and  ten  period  in 
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his  useful  life,  and  I  am  sure  that  we  will  all  join  in  the  hope  that 
when  the  year  1980  arrives,  he  will  still  be  paying  his  taxes,  under 
the  restraint  and  beneficent  influence  of  the  Indiana  Plan,  which  he 
invented,  and  which  he  has  made  such  an  outstanding  success. 

Chairman  Xewton  :   The  chair  now  recognizes  Mr.  Edmonds. 

Franklin  S.  Edmonds:  Mr.  Chairman  and  Judge  Zoercher, 
Pennsylvania  is  proud  to  join  hands  with  Rhode  Island  and  Cali- 
fornia and  North  Carolina  and  all  the  rest  of  the  Union  in  honoring 
your  birthday.  Governor  Bliss  presented  you  with  that  cake  be- 
cause you  w^ere  seventy.  On  behalf  of  the  Association,  I  am  pre- 
senting you  with  those  beautiful  flowers,  of  which  there  are  twenty- 
five,  because  your  heart  is  twenty-five.  After  all,  years  count  for 
little  as  compared  with  the  condition  of  one's  heart,  and  we  con- 
gratulate you  on  your  record  as  a  skilled  tax  administrator,  as  a 
loyal  and  sincere  friend,  and  as  a  fine  upstanding  patriotic  American. 
Now,  I  conclude  with  a  little  verse: 

God  bless  you,  Mr.  Zoercher,  may  you  live  a  thousand  years, 
For  you  always  add  to  happiness  and  you  never  cause  us  tears. 
And  may  I  live  a  thousand,  too,  or  a  thousand  less  one  day. 
For  I  would  not  like  to  be  alive  to  hear  you  passed  away. 

Good  luck,  Mr.  Zoercher. 

Chairman  Newton  :  To  that  Mr.  President,  I  can  only  say  that 
it  is  one  of  the  greatest  privileges  that  I  have  ever  had,  to  have 
been  fortunate  enough  to  be  presiding  at  the  time  when  this  testi- 
monial to  your  wonderful  record  has  been  given. 

The  next  paper  on  our  program  is  presented  by  Professor  Paul 
Studenski,  New  York  University. 

STATE  AND  LOCAL  DEBTS— THEIR  PAST 

DIFFICULTIES  AND  PRESENT 

PROBLEMS 

PAUL    STUDENSKI 
Professor  of  Economics,  New  York  University 

Three  times  during  the  past  hundred  years  or  so  the  states  and 
the  municipalities,  or  at  least  one  of  these  two  classes  of  govern- 
ment, extended  their  credit  beyond  the  limits  of  safety.  Every  time 
this  happened,  their  credit  suffered  a  collapse  and  serious  difficulties 
confronted  them  for  many  years.  Each  one  of  these  over-expansions 
of  state  or  municipal  credit  coincided  with  an  extreme  inflation  of 
private  credit  in  the  country  and  was  in  a  large  part  a  direct  product 
of  such  inflation. 

Thus,  the  first  over-expansion  of  public  credit  took  place  during 
the  great  boom  which  followed  the  War  of  1812.  The  second  over- 
26 
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expansion  of  public  credit  was  associated  with  the  boom  which  fol- 
lowed the  Civil  War.  The  third  one  accompanied  the  boom  which 
came  upon  the  heels  of  the  World  War. 

Over-expansion  of  Public  Credit  during  the 
First  Great  Boom 

It  is  not  necessary  here  to  relate  the  circumstances  of  the  first 
great  boom.  It  is  remembered  that  it  began  in  the  latter  part  of 
the  eighteeen  hundred  and  twenties,  that  it  was  associated  with  a 
rapid  opening  of  the  middle  west,  that  it  expressed  itself  in  great 
speculation  in  land.  Improved  means  of  communication  were  in 
great  demand.  The  state  governments  were  forced  to  build  roads, 
canals  and  even  steam  railroads  or  to  assist  with  loans  private 
companies  that  were  organized  to  build  them.  This  required  the 
flotation  of  loans.  An  easy  money  market  prevailing  at  the  time 
facilitated  state  borrowing.  Such  were  the  circumstances  under 
which  the  states  launched  for  the  first  time  in  their  history  upon  a 
vast  program  of  internal  improvements. 

Local  governments  were  performing  very  limited  functions  at  the 
time  and  were  not  much  affected  by  the  boom.  Only  the  few  large 
cities  then  in  existence  were  called  upon  to  execute  some  improve- 
ments requiring  the  flotation  of  bonds.  New  York  City,  for  example, 
experienced  an  unprecedented  growth  of  population  and  was  con- 
fronted with  a  serious  shortage  of  potable  water.  It  was  forced  to 
venture  upon  the  hazardous  experiment  of  municipal  development 
and  ownership  of  water  works,  and  to  incur  its  first  large  debt  in 
this  connection.  The  total  quantity  of  municipal  bonds  floated  in 
the  country  at  that  time  was  very  small,  as  municipal  borrowing 
had  scarcely  begun. 

When  the  crisis  broke  out  in  1837,  the  states  found  themselves  in 
an  exceedingly  embarrassing  situation.  Loans  became  suddenly  un- 
obtainable. The  regular  revenue  shrank  sharply.  There  was  no 
money  with  which  to  complete  the  works,  pay  interest  on  the  debts 
incurred  on  account  of  these  works,  and  finance  the  ordinary  oper- 
ating expenditures.  State  after  state  defaulted  under  these  circum- 
stances. 

The  few  municipalities  that  had  gotten  into  debt,  had  not  gotten 
into  it  deeply  enough  to  experience  serious  difficulties.  Recent  his- 
torical investigations  have  revealed  the  occurrence  of  only  one  or 
two  municipal  defaults  during  that  time. 

The  Earliest  Remedies 

Various  devices  were  used  by  the  states  for  meeting  the  difficulties 
with  which  they  were  confronted.  The  work  on  existing  projects 
was  suspended.  The  materials  and  supplies  that  had  been  acquired 
for  their  execution  were  sold.     Not  infrecjucntly  the  undertakings 
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themselves  were  disposed  of.  The  regular  operating  expenditures 
Avere  drastically  cut.  Agreements  with  bondholders  were  effected 
after  protracted  negotiations,  providing  for  a  reduction  of  the  in- 
terest and  principal  of  the  debts.  In  some  cases  the  debts  were 
repudiated  altogether  and  the  credit  of  the  state  was  damaged  in  a 
lasting  way.  Public  sentiment  turned  against  state  participation  in 
internal  improvements  and  especially  against  the  employment  of  state 
credit  for  the  financing  of  them.  It  was  felt  that  private  enterprise 
alone  should  be  concerned  with  economic  undertakings  and  that  the 
state  governments  should  follow  the  policy  of  laissez-faire. 

State  constitutions  were  amended,  during  the  succeeding  two  dec- 
ades or  so,  in  a  way  to  prohibit  the  state  forever  from  lending  its 
credit  to  any  private  enterprise  or  political  subdivision,  or  from 
engaging  in  any  internal  improvements  whatsoever.  The  state  was 
permitted  by  these  amendments  to  borrow  without  limit  only  for  the 
suppression  of  an  insurrection  or  the  defense  of  the  state  in  times 
of  war.  All  other  borrowings  were  limited  to  small  amounts  or 
permitted  only  subject  to  a  favorable  referendum  in  each  case. 

These  constitutional  restrictions,  in  most  cases,  achieved  the  in- 
tended results.  They  put  an  end  to  state  enterprise  and  to  state 
borrowing,  nearly  everywhere,  for  the  next  three-quarters  of  a  cen- 
tury or  more. 

The  Growth  of  Municip.vl  Crkoit 

None  of  these  constitutional  restrictions  were  applied  to  munici- 
palities, for  their  borrowing  had  not  yet  attained  the  proportions 
that  would  have  justified  their  application  to  them.  It  became  pos- 
sible for  the  municipalities  under  these  circumstances  during  the 
next  decade  or  two,  to  issue  a  substantial  amount  of  bonds  for 
various  improvements  and  for  subscriptions  to  the  stock  of  local 
railway  companies.  The  municipalities  had  to  procure  the  author- 
ization of  the  state  legislature,  every  time  they  wished  to  borrow, 
but  these  authorizations  were  granted  liberally  to  them. 

Thus,  municipal  activities  and  municipal  borrowing  grew  apace, 
while  state  activity  and  state  borrowing  remained  at  a  standstill. 
Municipalities,  rather  than  the  states,  became  now  the  principal 
borrowers,  executors  of  public  improvements  and  subsidizers  of 
railway  enterprises.  This  was  unfortunate  in  some  respects,  for  the 
state  was  better  equipped  to  execute,  manage  and  finance  certain 
works  than  were  the  local  governments.  It  was  anomalous  that  the 
state  should  have  been  limited  severely  in  the  exercise  of  its  credit 
and  yet  left  free  to  authorize  its  agencies — the  municipalities — to 
exercise  their  credit  freely. 

This  anomalous  situation  was  in  part  a  consequence  of  the  posses- 
sion by  the  states,  as  sovereign  bodies,  of  the  right  to  repudiate 
their  debts.     The  citizens  were  greatly  disturbed  over  the  repudia- 
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tions  that  had  taken  place.  They  struck  through  constitutional 
amendments  at  the  powers  of  the  state  to  borrow  because  this  power 
carried  with  it  this  dangerous  right  of  repudiation.  They  did  not 
insist  on  the  application  of  similar  constitutional  prohibitions  against 
municipal  borrowing,  in  part,  because  municipal  debts  were  enforce- 
able in  the  courts  of  law.  They  should  have  struck  at  the  state's 
right  of  repudiation  instead  of  striking  at  its  power  to  incur  debt. 
By  doing  this,  however,  they  would  have  deprived  their  state  of 
some  of  the  attributes  of  sovereignty,  and  their  daring  did  not  go 
that  far.  They  committed  a  grave  error  when  they  practically  ended 
the  use  of  state  credit  instead  of  merely  ending  its  abuse. 

The  borrowing  practices  of  the  time  were  quite  imperfect.  The 
laws  bearing  on  the  procedure  to  be  followed  in  the  authorization 
of  loans  were  vague  and  conflicting.  The  validity  of  the  loans  was 
frequently  in  doubt.  The  repayment  of  the  debt,  at  the  specified 
time,  was  not  well  assured.  Here  and  there,  sinking  funds  were 
established,  but  they  were  generally  very  crude.  The  favorite  device 
for  the  establishment  of  a  sinking  fund  was  to  earmark  a  certain 
revenue  for  the  retirement  of  a  certain  debt,  with  the  result  that 
the  accumulation  in  the  sinking  fund  proceeded  in  a  haphazard 
manner.  The  costs  of  borrowing  were  running  high.  An  interest 
rate  of  6  per  cent  was  considered  favorable. 

The  Over-expansion  of  Municipal  Credit  during 
THE  Second  Great  Boom 

The  turn  of  the  municipalities  to  over-borrow  came  during  the 
second  great  boom  which  followed  the  Civil  War.  This  boom,  it  is 
recollected,  was  associated  with  a  rapid  construction  of  transconti- 
nental railroads,  development  of  industry  and  increase  in  immigra- 
tion. The  cities  were  growing  at  a  rapid  rate  and  were  engaging 
in  vast  programs  of  local  improvements.  They  were  competing 
with  each  other  more  actively  than  ever  for  the  best  possible  trans- 
portation facilities  and  were  subscribing  liberally  to  the  stock  of 
railroad  companies  serving  their  territory.  Property  owners  were 
spurring  on  the  cities  to  issue  bonds  for  outlays  of  this  sort,  expect- 
ing their  properties  to  rise  in  value  as  a  result  of  them.  The 
municipal  authorities  were  quite  responsive  to  these  urgings.  Muni- 
cipal debt  increased  under  these  conditions  from  $200,000,000  in 
1860  to  almost  $800,000,000  in  1873. 

With  the  collapse  of  the  boom  in  1873,  came  a  collapse,  too,  of 
municipal  credit.  The  revenues  of  the  local  authorities  everywhere 
declined  precipitously,  as  many  taxpayers  suspended  payment  of 
their  taxes.  Many  authorities  became  unable  to  meet  their  obliga- 
tions. Bondholders  attempted  by  court  action  to  force  the  authori- 
ties to  levy  sufficient  additional  taxes  to  meet  the  obligations  of 
their  debts.     But  these  actions  generally  proved  futile.    Where  there 
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was  no  ability  and  no  willingness  to  pay  additional  taxes,  the  taxes 
even  if  imposed,  as  ordered,  remained  uncollected.  In  most  in- 
stances, the  bondholders  had  to  negotiate  with  the  municipalities 
in  the  end,  some  agreements  reducing  the  interest  rate  and  some- 
times even  the  principal  of  the  debt  to  a  point  where  it  became 
possible  for  the  authorities  to  pay  them.  Some  of  the  debts  incurred 
in  the  aid  of  railroads  were  declared  invalid  by  the  courts  because 
of  some  technical  flaws  in  the  procedure  of  their  authorization. 
They  were  not  finally  validated  or  adjusted  until  the  expiration  of 
many  years.  Municipal  credit  remained  weak  and  municipal  finances 
continued  in  a  disordered  state  as  a  result  of  this  catastrophe  for  the 
succeeding  twenty  years  or  more. 

A  second  wave  of  excessive  state  borrowing  and,  next,  repudia- 
tion, took  place  during  this  period.  But  it  affected  only  the  southern 
states.  It  resulted  from  the  chaotic  political  conditions  in  these 
states  after  the  war,  and  not  from  any  boom  or  depression.  The 
history  of  state  finance  in  other  states  was  relatively  uneventful. 
The  northern  states  had  borrowed  heavily  for  war  purposes,  but, 
with  one  or  two  exceptions,  were  effectively  prevented  by  the  con- 
stitutional restrictions  referred  to  above  and  by  the  memories  of 
their  earlier  experience,  from  undertaking  any  large-scale  projects 
and  using  their  credit  for  them  at  this  time.  They  weathered  the 
storm  of  the  depression  of  1873-1879  relatively  well. 

Imposition  of  Constitutional  Restrictions  on 
Municipal  Borrowing 

Now  that  municipal  finance  was  in  a  mess  as  a  result  of  excessive 
borrowing,  steps  were  taken  in  every  state  to  impose  some  consti- 
tutional restrictions  on  the  exercise  of  municipal  credit.  Some  of 
the  restrictions  hitherto  applied  only  to  the  states  were  now  applied 
also  to  municipalities.  Thus,  for  example,  the  municipalities  were 
likewise  prohibited  from  lending  their  credit  to  private  undertak- 
ings, and  were  allowed,  in  many  states,  to  issue  bonds,  only  subject 
to  a  favorable  local  referendum  in  each  case.  In  addition,  some 
altogether  novel  restrictions  on  borrowing  were  applied  to  the 
municipalities.  Thus,  the  aggregate  indebtedness  of  a  municipality 
was  limited  to  a  certain  proportion  of  its  taxable  assessed  valuation. 
The  idea  of  a  limitation  of  this  sort  was  suggested  originally  in  one 
or  two  states  in  the  late  fifties,  but  it  was  adopted  generally  only 
now.  It  was  provided  sometimes  also  that  at  the  time  of  the  in- 
currence of  a  debt  a  tax  must  be  provided  or  a  permanent  appro- 
priation made  sufficient  to  meet  the  obligations  of  the  debt.  Not 
infrequently,  too,  a  limitation  was  placed  on  the  terms  for  which 
municipalities  could  issue  bonds. 
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Improvement  in  the  Practices  of  Municipal 
Borrowing  during  the  Period  1880-1914 

The  adoption  of  these  constitutional  restrictions  was  followed  in 
the  nineties  and  in  later  years  by  the  enactment  of  laws  providing- 
for  various  improvements  in  the  practice  of  municipal  borrowing. 
The  maintenance  of  sinking  funds  was  now  universally  required. 
The  sinking  funds  were  consolidated,  simplitied  and  placed  on  an 
actuarial  basis.  Later,  direct  redemption  by  means  of  serial  issues,, 
was  permitted,  or  even  required  in  place  of  sinking  funds.  The 
principle  that  the  terms  of  the  bonds  should  in  no  case  exceed  the 
lives  of  the  improvements  for  which  the  bonds  are  issued,  was 
established.  In  some  cases  a  definite  schedule  was  provided  in  the 
laws  specifying  the  maximum  terms  for  which  bonds  serving  vari- 
ous purposes  may  be  issued.  Instead  of  having  to  apply  for  a  special 
authorization  to  the  legislature  every  time  the  issuance  of  bonds 
was  contemplated,  local  governments  were  now  given  general  powers 
to  borrow  for  any  purpose  incidental  to  their  functions,  within  the 
limitations  established  by  the  constitution  and  the  laws.  The  pro- 
visions governing  the  incurrence  and  retirement  of  the  debt  were 
incorporated  either  in  a  general  statute  applicable  to  all  munici- 
palities of  a  certain  class,  or  in  the  individual  charters  of  the  cities, 
and  a  great  many  conflicting  provisions  were  eliminated.  The 
authorization  of  the  incurrence  of  a  debt  was  centralized  in  the 
municipal  council ;  and  the  validity  of  municipal  bonds  became 
better  assured. 

Over-exp.\nsion  of  State  and  Municipal  Credit 

AFTER   THE    WoRLD    WaR 

And  yet,  despite  all  these  constitutional  and  statutory  measures, 
when,  following  the  World  War,  another  great  boom  occurred,  state 
and  municipal  borrowing  was  again  carried  to  excess ;  and  when 
finally  another  severe  depression  took  place,  state  and  municipal 
credit  broke  down  once  more. 

It  is  remembered  that  the  boom  was  associated  with  a  rapid 
development  of  motor  transportation.  Both  state  and  local  govern- 
ments were  forced  by  an  eager  public  to  make  large  outlays  for 
the  construction  of  motor  highways.  Local  governments,  in  addi- 
tion, had  to  make  large  outlays  for  public  improvements  in  newly- 
opened  areas  made  accessible  by  motor  transportation.  The  public 
demanded  of  their  state  and  local  governments  better  educational 
facilities  for  the  children,  better  institutional  care  for  the  mentally 
defective,  public  facilities  for  recreation,  and  other  social  services. 
The  furnishing  of  these  required  large  outlays  of  capital.  Some 
states  financed  their  outlays  entirely  by  taxation.  Others  financed 
them  entirely  by  means  of  loans.     The  public  cheerfully  voted  state 


STATE  AND  LOCAL  DEBTS  407 

bond  issues  for  highways,  parks  and  institutional  buildings,  and 
approved  constitutional  amendments  removing  certain  constitutional 
inhibitions  against  the  exercise  of  state  credit  to  these  ends.  Local 
governments,  with  few  exceptions,  financed  their  outlays  entirely  by 
the  issuance  of  bonds.  State  indebtedness  increased  under  these 
circumstances  from  $350,000,000  at  the  end  of  the  World  War  to 
$1,750,000,000  in  1930;  and  local  indebtedness  increased  from  less 
than  $4,000,000,000  to  more  than  $15,000,000,000  during  these 
twelve  years. 

The  Breakdown'  of  State  and  Municipal  Credit 
during  the  depression  of  1930-1934 

The  breakdown  of  state  and  municipal  credit  which  took  place 
during  the  depression  of  1930-1934,  was  peculiar  in  several  re- 
spects. First  of  all,  the  breakdown  was  much  more  severe  and 
widespread  in  the  case  of  municipalities  than  in  the  case  of  states. 
Whereas  the  number  of  nmnicipal  defaults  ran  into  thousands  and 
involved  very  substantial  sums,  there  was  but  one  state  default 
and  it  involved  a  relatively  small  sum.  The  reason  for  the  better 
record  of  the  states  is  simple:  The  states  had  a  wider  range  of 
unused  tax  resources  and  were  better  able,  therefore,  to  patch  up 
their  declining  revenues,  by  means  of  additional  levies,  than  were 
the  municipalities.  The  states  took  care  of  themselves  but  they 
failed  to  take  care  of  their  agencies,  the  municipalities.  They  should 
have  shared  with  the  municipalities  the  proceeds  of  the  emergency 
taxes  they  were  levying.  But  few  of  them  did  this.  Most  of  the 
states  merely  relieved  the  municipalities  of  some  of  their  relief  loads. 

A  second  significant  feature  of  this  breakdown  of  state  and  muni- 
cipal credit  was  the  almost  complete  absence  from  it  of  any  state 
repudiations.  Apparently  public  opinion  would  not  countenance 
any  longer  the  repudiation  by  a  state  of  a  legitimately  incurred 
state  debt. 

A  third  distinctive  feature  of  this  breakdown  of  credit  was  the 
fact  that  it  did  not  affect  those  parts  of  the  country  in  which  con- 
servative municipal  financial  practices  had  prevailed  for  years. 
Thus,  for  example,  the  municipalities  of  Massachusetts  which  had 
been  following  in  a  large  part  the  pay-as-you-go  policy  of  financing 
capital  outlays,  experienced  relatively  little  difficulties  during  the 
depression. 

In  the  fourth  place,  the  recovery  of  state  and  municipal  credit 
during  this  depression  was  facilitated  greatly  by  the  financial  aid 
which  the  federal  government  extended  to  the  state  and  local  gov- 
ernments in  the  form  of  grants  and  loans  and  by  the  direct  assump- 
tion by  it  of  certain  state  and  local  outlays.  The  government  was 
able  to  extend  this  aid  because  its  credit  was  exceptionally  strong. 
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In  the  fifth  place,  the  existence  in  a  number  of  states  of  state 
administrative  agencies  for  the  supervision  of  the  finances  of  muni- 
cipalities, helped  greatly  a  speedy  reorganization  of  the  finances  of 
defaulting  municipalities  and  a  resumption  by  them  of  the  payment 
of  their  obligations.  Likewise  the  development  in  a  number  of 
municipalities  during  the  past  twenty  years  or  more  of  competent 
financial  and  budgetary  managements  helped  to  bring  about  a  speedy 
readjustment  in  local  finance. 

In  the  sixth  place,  a  significant  attempt  was  made  during  this 
breakdown  of  state  and  municipal  credit  to  apply  to  the  adjustment 
of  municipal  debts,  through  federal  legislation,  some  of  the  prin- 
ciples of  federal  bankruptcy  laws.  This  attempt  failed,  however,  as 
the  Supreme  Court  declared  the  legislation  in  question  to  be  un- 
constitutional. 

Present  Problems  of  State  and  Municipal  Credit 
AND  the  Possible  Solutions  of  Them 

It  is  evident  from  this  historical  review  that  the  principal  diffi- 
culties of  state  and  municipal  credit  in  the  past  has  been  its  ten- 
dency recurrently  to  over-expand  and  contract,  under  the  influence 
of  the  business  cycle ;  and  that  the  principal  problem  of  state  and 
municipal  credit  today  is  how  to  keep  the  state  and  local  govern- 
ments from  overborrowing  again  during  future  booms  and  how  to 
save  them  from  financial  embarrassment  during  future  depressions. 

It  is  obvious  that  the  present  debt  limits  and  provisions  for  popu- 
lar referenda  cannot  possibly  prevent  overborrowing  by  the  states 
and  municipalities  during  a  boom.  For  the  debt  limits  themselves 
become  affected  by  the  boom.  They  are  founded  on  a  factor — 
assessed  valuations — which  rise  with  the  inflation  of  real  estate 
values.  Moreover,  the  present  debt  limits  fail  to  take  account  of  the 
existence  of  overlapping  debts  and  are  easily  evaded  by  the  creation 
of  special  taxing  and  borrowing  districts.  The  debt  limits  have  not 
prevented  overborrowing  during  past  booms  and  will  not  prevent  it 
during  future  ones.  They  are  useful  for  certain  purposes,  but  not 
for  that  one.  Popular  referenda  have  likewise  failed  to  prevent 
overborrowing  during  the  boom  and  are  bound  again  to  fail  in  this 
achievement.  Experience  has  shown  that  the  voters  are  affected  by 
the  spirit  of  optimism  prevalent  during  a  boom,  and  cheerfully 
approve  any  proposed  bond  issues  that  are  submitted  to  them  for  a 
vote  at  such  a  time. 

It  is  also  obvious  from  this  historical  review  that  the  strict  pro- 
hibitions by  some  state  constitutions  of  the  exercise  of  state  credit 
for  public  improvements  will  not  prevent  overborrowing  by  the 
states  for  these  purposes  during  a  future  boom.  These  prohibitions 
will  be  swept  aside  by  an  electorate  eager  on  having  their  state 
execute   large    improvements,   just   as   they   had   been    swept   aside 
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under  these  conditions  recently.  Constitutional  amendments  will  be 
passed,  as  they  have  been  passed  under  these  circumstances,  exempt- 
ing this  or  that  projected  bond  issue  from  the  constitutional  pro- 
hibition against  borrowing.  These  prohibitions  are  illogical,  un- 
reasonable and  obsolete.  They  stand  in  the  way  of  the  development 
of  a  reasonable  and  intelligent  policy  of  state  financing. 

The  only  possible  protection  against  another  over-expansion  of 
state  and  municipal  credit  during  a  boom  and  against  another  break- 
down of  state  and  municipal  credit  during  a  depression  lies  in  the 
adoption  by  our  public  authorities  of  a  totally  different  financial 
policy  from  that  followed  by  them  in  most  cases  heretofore.  The 
cardinal  elements  of  this  policy  should  be  as  follows : 

(1)  During  good  times  all  capital  outlays,  except  the  outlays  in- 
tended to  produce  a  revenue,  should  be  financed,  in  the  main,  by 
taxation. 

(2)  Conversely,  during  bad  times,  all  such  outlays  should  be 
financed,  in  the  main,  by  the  use  of  state  and  municipal  credit,  so 
that  such  outlays  may  be  made  at  such  a  time  in  a  substantial 
volume  and  that  the  economic  recovery  of  the  country  may  be 
facilitated  thereby. 

(3)  The  state  constitutions  should  be  amended  to  give  the  states 
similar  powers  to  issue  bonds  for  capital  outlays  as  are  possessed 
by  local  governments.  The  power  to  repudiate  their  debts  should 
be  taken  away  from  the  states  by  means  of  some  such  constitutional 
amendment  as  the  one  adopted  years  ago  in  the  state  of  New  York. 

(4)  The  states  should  codify  their  laws  governing  municipal  in- 
debtedness and  enact  a  single  intelligible  municipal  bond  act. 

(5)  The  terms  for  which  improvement  bonds  may  be  issued 
should  be  limited  generally  to  a  maximum  period  of  twenty  years, 
so  that  the  debts  incurred  may  be  paid  off  quickly  and  mainly  during 
periods  of  relatively  good  times.  The  terms  should  in  no  case 
exceed  the  estimated  lives  of  the  improvements. 

(6)  The  borrowing  authorities  should  carefully  plan  the  maturi- 
ties of  their  entire  indebtedness  with  a  view  to  distributing  them  as 
evenly  as  possible  over  the  future  years. 

(7)  Tax  anticipation  borrowing  should  be  avoided.  It  produces 
floating  debts  and  weakens  state  and  municipal  credit  generally. 
It  can  be  avoided  by  synchronizing  tax  collection  with  expenditure 
periods,  introducing  quarterly  collections  and  maintaining  reserves 
against  delinquent  taxes. 

(8)  Provisions  should  be  incorporated  in  future  bond  contracts 
permitting  the  borrowing  authority  in  times  of  a  national  emergency 
to  postpone  the  maturity  of  any  debt  for  a  period  not  exceeding  five 
years. 

(9)  The  borrowing  authorities  should  reserve  to  themselves  the 
right  to  call  bonds  at  any  time,  after  the  expiration  of,  say,  five 
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years,  so  as  to  be  able  to  convert  the  bonds  into  lower  interest- 
bearing  issues  in  times  of  a  favorable  money  market  and  to  save  in 
interest  charges  in  this  way.  The  price  at  which  the  bonds  may  be 
called  may  be  fixed  slightly  above  par. 

(10)  State  and  local  authorities  should  develop  and  maintain 
annual  capital  outlay  budgets  and  five-year  capital  outlay  programs, 
fixing  both  the  outlays  to  be  made  and  the  means  of  financing  them. 
These  capital  outlay  programs  and  budgets  should  be  correlated  with 
a  federal  capital  outlay  budget  and  program. 

(11)  The  federal  government  should  exercise  leadership  in  the 
development  of  an  effective  system  of  intergovernmental  cooperation 
for  the  planning,  timing,  execution  and  financing  of  public  works  in 
this  country,  and  should  establish  a  permanent  agency  for  the  accom- 
plishment of  this  result. 

(12)  The  state  governments  should  establish  effective  agencies 
for  the  supervision  of  the  finances  and  credit  operations  of  the 
smaller  local  authorities.  These  agencies  should  be  given  power  to 
establish  an  "  administrative  receivership  "  in  the  case  of  defaulting 
municipalities.  Some  legal  arrangements  should  be  worked  out  that 
would  prevent  a  small  minority  of  bondholders  from  holding  up  in- 
definitely the  consummation  of  an  agreement  with  a  municipality 
satisfactory  to  a  preponderant  majority. 

(13)  Federal  credit  should  again  be  employed  during  future  de- 
pressions for  the  extension  of  financial  aid  and  loans  to  state  and 
local  authorities. 

(14)  State  credit,  wherever  it  is  sound,  should  be  employed  dur- 
ing a  future  depression  for  the  extension  of  loans  to  local  govern- 
ments whose  credit  is  weak.  The  prohibitions  contained  in  some 
state  constitutions  against  the  lending  by  the  state  of  its  credit  to 
its  subdivisions,  should  be  repealed. 

(15)  The  states  should  allocate  to  local  governments  in  future 
depressions  a  substantial  share  of  the  proceeds  of  the  emergency 
taxes  levied  by  them,  so  that  local  finances  may  likewise  be  bol- 
stered up. 

(16)  The  systems  of  collection  of  property  taxes,  in  vogue  in  our 
local  governments,  should  be  materially  improved.  The  local  rev- 
enue systems  should  be  broadened  by  the  addition  to  the  property 
tax  of  other  sources. 

If  our  public  authorities  proceed  in  a  concerted  way  in  these 
several  directions,  state  and  municipal  credit  will  be  secure. 

Chairman  Newtox  :  Now  there  follows  a  period  of  rather  brief 
remarks  on  the  general  subject  of  state  methods  of  controlling  local 
debts,  with  reports  from  a  number  of  states  where  such  methods 
are  in  force.  I  am  sure  we  all  will  regret  to  know  that  a  very 
faithful  member  of  our  organization,  and  a  friend  to  many  of  us, 
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Mr.  Tutiell,  has  been  prevented,  by  ill  health,  from  being  present. 
We  have,  all  of  us  who  have  been  here  in  previous  years,  enjoyed 
his  kindly  manner  and  able  presentation  of  views  on  the  subjects 
that  we  have  considered. 

The  first  speaker  in  this  little  symposium  will  tell  us  about  the 
system  in  Massachusetts — Mr.  Royal  S.  Van  de  Woestyne,  who  was 
formerly  at  Knox  College,  but  is  now  at  Northwestern  University. 

Royal  S.  Van  de  Woestyne:  Mr.  Chairman  and  Members  of 
the  conference,  I  am  very  glad  indeed  that  our  honored  president 
had  a  birthday  today,  so  that  I  may  speak  surrounded  with  fiowers. 
Being  a  newcomer  among  you,  and  appearing  for  the  first  time,  I 
appreciate  them  the  more.  I  am  sure  he  will  permit  me  to  share 
them  with  him. 

What  I  have  prepared  to  read  to  you  during  the  next  eight  min- 
utes I  have  taken  very  largely  from  a  study  that  I  made  of  state 
control  of  local  finance  in  Massachusetts,  recently  published  in  the 
Harvard  University  Press.  I  had  not  intended  to  mention  that  little 
study,  but  I  am  prompted  to  do  so  by  a  point  raised  by  Mr.  Morey 
in  his  paper,  namely,  the  possible  danger  to  local  autonomy,  local 
government  and  institutions,  by  the  extension  of  the  power  of  the 
state  into  the  field  of  local  affairs.  I  am  confident  that  what  has 
been  accomplished  in  Massachusetts  in  that  direction  has  really 
strengthened  local  institutions  and  local  government,  rather  than 
weakened  them.  That  is  the  conclusion  to  which  I  come  after 
having  made  my  study.  I  mention  it  only  because  that  point  does 
run  through  the  whole  of  what  I  have  written. 

STATE  CONTROL  OF  LOCAL  DEBT  IN 

MASSACHUSETTS 

ROYAL   S.    VAN    DE    WOESTYNE 
Northwestern  University 

The  cardinal  features  of  state  control  of  local  debt  in  Massachu- 
setts are  these.  On  account  of  the  limitation  of  time,  I  present  them 
in  almost  outline  form. 

First,  long-term  borrowing  to  meet  current  expenses  is  prohibited. 
This  is  accomplished,  not  by  defining  "  current  expenses  "  in  the 
law  for  the  purpose  of  prohibiting  borrowing  to  meet  them,  but  by 
specifying  the  purposes  and  lengths  of  time  for  which  debts  may  be 
incurred,  and  then  prohibiting  altogether  borrowing  for  any  other 
purpose.  This  attack  upon  the  evil  of  incurring  fixed  debt  for 
current  needs  is  a  recognition  of  the  impossibility  of  framing  a 
definition  of  current  expenses  that  will  be  adequate  for  all  con- 
ditions. 
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Secondly,  although  long-term  financing  of  current  needs  is  for- 
bidden, legitimate  borrowing  in  anticipation  of  revenue  is  permitted. 
At  the  same  time,  it  is  carefully  regulated.  Such  loans  must  be  paid 
within  a  year  out  of  the  revenue  in  anticipation  of  which  they  were 
contracted,  and  may  not  be  renewed. 

Thirdly,  a  debt  limit  is  established  on  the  basis  of  property 
valuation,  and  loans  are  carefully  restricted  as  to  purposes  and 
lengths  of  time  which  they  may  run.  For  cities  the  debt  limit  is 
fixed  at  two  and  one-half  per  cent,  and  for  towns  at  three  per  cent, 
on  the  average  of  the  assessors'  valuations  of  the  taxable  property 
for  the  three  preceding  years. 

Two  general  classes  of  local  debts  are  provided  for  in  Massa- 
chusetts law — those  within  the  debt  limit  and  those  outside  the  limit. 
Thus,  within  the  limit,  borrowing  is  permitted  for  some  twelve 
specified  purposes,  for  periods  ranging  from  5  to  30  years.  Borrow- 
ing outside  the  debt  limit  is  authorized  for  some  twelve  other  pur- 
poses, for  from  1  to  30  years. 

Incurring  debt  for  any  other  purpose,  or  for  a  longer  period  of 
time  than  specified  in  the  acts,  and  the  refunding  of  any  debt,  are 
definitely  prohibited. 

In  the  fourth  place,  as  regards  the  method  of  debt  payment,  the 
use  of  serial  bonds  is  made  mandatory,  and  the  sinking  fund  method, 
which  was  optional  prior  to  1913,  is  forbidden.  Unfortunate  ex- 
periences with  the  sinking  fund  method  led  to  this  action. 

Fifthly,  Alassachusetts  law  requires  manicipalities  to  contribute  a 
small  amount  from  revenue  toward  so-called  permanent  improve- 
ments at  the  time  they  are  undertaken,  thus  making  it  impossible 
for  cities  and  towns  to  rely  wholly  upon  borrowed  money  for 
financing  such  projects.  The  pay-as-you-go  policy  of  finance  is 
thereby  furthered. 

Finally,  the  law  stipulates  that  when  a  town  wishes  to  borrow 
money  on  notes,  the  notes  be  sent  to  the  state  director  of  accounts 
for  certification  as  to  authenticity  and  legality.  This  is  a  safeguard 
against  forgery ;  but  it  does  not  involve  the  assumption  by  the  state 
of  financial  liability  for  town  debts. 

Mention  should  also  be  made  of  emergency  borrowing  power 
enjoyed  by  the  local  governments  in  Massachusetts  since  1933.  to 
enable  them  to  meet  the  financial  demands  upon  them  in  the  face 
of  tax  delinquencies  arising  out  of  the  depression.  Cities  and  towns 
are  empowered  to  borrow  from  the  state,  on  the  basis  of  uncollected 
tax  items,  for  the  period  of  a  year,  with  the  privilege  of  renewal. 
For  administering  loans  of  this  type  an  emergency  finance  board 
was  created,  consisting  of  the  state  treasurer,  the  director  of  ac- 
counts, and  three  members  appointed  by  the  governor.  Grant  of  a 
loan  under  the  act  is  made  contingent  upon  approval  by  the  board. 
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For  the  most  part,  with  the  exception  of  the  emergency  debt 
legislation  just  mentioned,  these  provisions  have  been  in  force  in 
Massachusetts  since  1913,  when  they  supplanted  statutes  which  had 
been  in  effect  since  1875.  They  form  part  of  a  larger  program  of 
state  regulation  and  supervision  of  local  finance  embracing  account- 
ing and  auditing,  statistics,  the  budget  in  cities,  taxation  to  a  limited 
extent,  and,  in  the  case  of  three  cities,  —  Boston,  Lowell,  and  Fall 
River,  —  state-appointed  finance  commissions,  which  possess  various 
degrees  of  power  over  the  financial  administration  of  those  muni- 
cipalities. 

General  responsibility  for  administering  the  statutes  is  vested  in 
the  department  of  corporations  and  taxation,  but  very  specifically  it 
rests  with  the  division  of  accounts  in  that  department,  and  the 
director  of  accounts  is  by  all  odds  the  most  important  state  official 
engaged  in  administering  the  system  of  control. 

Without  question  central  control  of  local  debt  in  Massachusetts 
has  wrought  great  improvement  in  the  financial  condition  of  many 
municipalities  and  has  corrected  most  of  the  earlier  abuses  of  debt 
management.  Incurring  fixed  debt  to  meet  current  needs,  the  mis- 
management of  sinking  funds,  and  the  failure  to  meet  obligations  at 
maturity,  have  been  eliminated.  In  part  because  a  small  initial 
payment  out  of  taxation  must  be  made  for  all  permanent  improve- 
ments, to  a  gratifying  extent — at  least  until  tlie  depression  years — 
the  local  governments  have  moved  in  the  direction  of  the  pay-as- 
you-go  policy  of  finance. 

Nevertheless  it  must  be  admitted  that  a  number  of  municipalities 
in  Massachusetts  have  incurred  more  debt  than  is  warranted  by 
good  financial  practice.  To  some  extent  this  has  been  the  result 
of  an  unduly  liberal  policy  on  the  part  of  the  legislature  in  granting 
special  borrowing  power.  In  fact,  the  legislature  has  partly  de- 
feated through  special  legislation  the  ])eneficial  results  which  the 
general  laws  were  designed  to  accomplish. 

Since  1932,  however,  the  debt  record  of  the  Massachusetts  cities 
and  towns  has  been  especially  encouraging.  Net  funded  debt  has 
been  reduced  over  $13,000,000  in  that  period.  At  the  same  time, 
all  governmental  obligations  have  been  met  and  municipal  services 
have  been  maintained. 

An  equally  encouraging  feature  of  local  finance  in  Massachusetts 
during  the  past  two  years  has  been  the  promptness  with  which 
cities  and  towns  have  paid  off  emergency  loans  contracted  on  the 
basis  of  tax  titles  under  the  act  of  1933.  It  now  seems  certain  that 
there  will  never  be  any  need  to  resort  to  taxation  to  retire  any  part 
of  these  loans,  and  that  they  will  be  paid  wholly  out  of  funds  derived 
from  redemptions  of  tax  titles. 

In  short,  I  think  it  not  too  much  to  say  that  experience  has  effec- 
tively demonstrated  the  worth  and  fundamental  soundness  of  the 
system  of  state  control  of  local  debt  in  Massachusetts. 
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Chairman  Newton  :  Mr.  Arnold  Frye,  attorney-at-law,  New 
York  City,  will  tell  us  about  New  Jersey. 

Arnold  Frye  (New  York)  :  Mr.  Chairman  and  ^Members  of  the 
Association,  in  conversation  with  our  past  president,  Mr.  Harley 
Lutz,  of  Princeton,  Mr.  Lutz  tells  me  I  have  a  difficult  topic,  in  that 
until  very  recently  there  has  been  no  such  thing  as  state  control  of 
municipal  debt  in  New  Jersey.  The  most  I  can  do  is  to  summarize 
in  a  few  words  the  experience  of  the  state  and  recent  remedies 
adopted  for  accomplishing  that  result. 

You  are  all  familiar  with  the  series  of  Acts  which  New  Jersey 
adopted  in  1916,  1917  and  1918,  which  were  rather  widely  acclaimed 
at  the  time  of  the  enactment  as  model  legislation.  Unfortunately 
the  subject  was  not  as  well  understood  at  that  time  as  it  is  now, 
and  some  of  these  Acts  contained  loopholes,  which  have  since  largely 
eliminated  the  value  of  the  legislation. 

The  expansion  to  which  Professor  Studenski  has  alluded  has  been 
also  peculiarly  characteristic  of  New  Jersey.  Due  to  its  favored 
position  between  New  York  City  and  Philadelphia,  the  state,  during 
the  eleven  years  following  the  war,  expanded  much  more  than  the 
other  states  of  the  eastern  seaboard.  With  a  rapid  growth  in 
density  of  population,  and  with  realty  development,  optimism  equalled 
that  in  Florida.  Such  amendments  as  were  made  to  this  legislation 
of  1916,  1917  and  1918  were  entirely  in  the  direction  of  the  relaxa- 
tion of  the  few  existing  safeguards.  Current  or  popular  optimism 
was  running  at  full  tide.  The  demand  was  for  local  home  rule, 
misinterpreted  as  the  elimination  of  all  state  control  which  might 
seem  to  hamper  municipal  progress.  It  was  said  of  the  state  taxa- 
tion system,  and  even  during  a  period  of  prosperity,  that  seventy- 
five  per  cent  was  considered  a  favorable  rate  for  the  collection  of 
current  taxes ;  and  during  the  period  of  depression  the  rates  in  some 
municipalities  had  gone  down  as  low  as  seventeen  per  cent.  As  the 
outcome  of  all  this,  some  two  hundred  counties  and  municipalities 
in  the  state,  almost  one-third  of  the  total  number,  have  been  finan- 
cially embarrassed,  to  the  extent  that  they  have  been  behind  in 
payment  of  salaries,  have  resorted  to  scrip,  and  in  many  cases  have 
defaulted  in  the  payment  of  interest,  and  some  of  the  principal,  on 
their  debt.  The  important  points  to  remember  on  this  are,  first, 
the  depression  was  not  the  primary  cause,  it  merely  accelerated  the 
movement ;  second,  state  control  probably  would  not  have  resisted 
the  current  public  opinion ;  and,  third,  the  enforcement  of  state 
legislation  which  is  lax  is  misleading  and  might  have  been  dangerous 
to  both  the  investor  and  the  taxpayer. 

On  the  trend  of  legislation,  it  must  be  borne  in  mind  that  for 
three  years  the  New  Jersey  legislature  was  opposed  to  authorizing 
refund.  New  Jersey  is  an  intensely  capitalistic  state,  with  the  trend 
of  public  opinion  directly  contrary  to  any   tliought  of  repudiation. 
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When  the  legislature  did  finally  authorize  municipal  refunding,  it 
expressly  provided  there  should  be  no  compromise  on  the  principal 
of  the  debt.  The  first  act  was  the  Municipal  Receiver  Act  of  1931, 
modeled  after  the  Fall  River  Act,  and  provided  for  a  state  receiver, 
a  commission  composed  of  the  state  auditor,  who  is  also  the  chief  of 
the  bureau  of  municipal  accounts,  the  state  tax  commissioner  and 
the  attorney  general.  This  commission  was  appointed  receiver  by 
the  court  after  the  taking  of  testimony,  summary  investigation  and 
a  finding  of  inability  to  meet  the  public  debt.  Some  twelve  munici- 
palities are  now  under  the  jurisdiction  of  this  state  commission. 

In  1933  and  1934  the  legislature  finally  came  to  the  enactment  of 
general  refunding  laws.  The  best  known  of  these  is  the  Cash  Basis 
Refunding  Act,  under  which  approximately  fifty  of  the  largest 
municipalities  of  the  state  have  refunded  bonds  and  have  reestab- 
lished their  credit.  The  feature  of  this  act  is  that  any  municipality 
that  issues  bonds  under  it  must  submit  to  the  making  of  its  annual 
budgets  thereafter  on  the  so-called  cash  basis,  rather  strictly  defined, 
and  such  budgets  must  be  approved  by  the  state  auditor  as  complying 
with  the  provisions  of  the  act. 

In  1935  the  legislature  enacted  the  Local  Bond  Act,  which  estab- 
lished rather  strictly  defined  procedure  for  municipalities,  such  as 
the  down-payment,  which  has  been  so  effective  in  Massachusetts. 
This  act  contains  general  refunding  provisions  under  the  control 
of  another  commission,  composed  of  the  state  commissioner  of  muni- 
cipal accounts,  the  state  tax  commissioner  and  the  attorney  general. 
This  commission  through  its  auditors  examined  refunding  plans  and 
as  a  prerequisite  to  approval  required  the  adoption  of  the  cash  basis. 
All  refunding  acts  expire  by  limitation  at  the  end  of  this  year,  so 
from  that  time  on  this  state  commission  will  have  complete  control 
of  refunding. 

By  similar  provisions  a  state  commission  is  provided  for  school 
districts,  composed  of  the  state  commissioner  of  education,  the  tax 
commissioner,  the  state  commissioner  of  finance  and  the  attorney 
general. 

In  1936  the  legislature  enacted  the  Local  Budget  Act  which  gener- 
ally provides  for  the  gradual  adoption  of  the  cash  basis  in  county 
and  municipal  budgets.  Two  main  subjects  are  yet  to  be  considered. 
The  first  is  improvements  in  the  tax  laws,  and  a  group  in  the  legis- 
lature is  now  cooperating  with  the  state  tax  commissioner's  office 
for  revision  of  the  tax  collection  laws.  Finally,  in  his  inaugural 
message  of  1935,  the  present  governor  recommended  the  creation  of 
a  state  department  of  local  municipal  advice,  and  advisory  board. 
Such  a  bill  has  been  pending  before  the  legislature  a  number  of 
times,  for  the  creation  of  this  state  department ;  and  there  has  been 
granted  to  it  extensive  powers  of  municipal  supervision.  This  bill 
most  nearly  represents  the  trend  of  public  opinion  in  New  Jersey — 
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in  other  words,  the  creation  of  advisory  state  commissions,  not  with 
regulatory  powers,  but  with  power  to  advise,  cooperate  with,  and 
assist  municipal  governments.     I  thank  you. 

Chairman  Newton  :  We  will  now  hear  from  Mr.  W.  E.  Easter- 
ling,  secretary  of  the  Local  Government  Commission  of  North 
Carolina. 

STATE  METHODS  OF  CONTROLLING  LOCAL  DEBTS 

W.    E.   EASTERLING 

Secretary  Local  Government  Commission 
of  North  Carolina 

Before  discussing  the  method  of  control  of  local  debt  in  North 
Carolina,  I  shall  relate  briefly  some  of  the  background  of  local 
financing  which  gave  rise  to  establishment  of  such  control. 

The  constitution  of  North  Carolina  provides  that  no  county,  city, 
town  or  other  municipal  corporation  shall  contract  any  debt,  pledge 
its  faith  or  loan  its  credit,  nor  shall  any  tax  be  levied  or  collected 
by  any  officers  of  the  same  except  for  the  necessary  expenses  thereof, 
unless  by  a  vote  of  the  majority  of  the  qualified  voters  therein. 
This  is  the  only  constitutional  limitation  to  the  incurring  of  local 
debt  and  for  the  term  "  necessary  expenses  "  no  concrete  definition 
has  ever  been  given.  The  supreme  court  of  the  state  has  held 
that  it  is  the  province  of  the  courts  to  decide  whether  a  particular 
municipal  expense  falls  within  the  category  of  necessary  expenses, 
leaving  to  the  municipal  authorities  the  power  to  determine  whether 
a  proposed  expense  within  that  category  is  necessary  in  the  given 
case.  In  other  words,  the  governing  authorities  of  the  municipality 
determine  in  their  discretion  whether  a  given  project  is  necessary 
or  needed  in  the  designated  locality  and  the  courts  determine  whether 
such  project  is  a  necessary  expense.  Therefore,  the  limitation  of 
the  state  constitution  to  the  incurring  of  public  debt  by  counties, 
cities  and  towns  without  referendum  is  broad  and  a  liberal  inter- 
pretation has  been  generally  given  to  the  meaning  of  such  limita- 
tion. To  be  specific,  I  shall  enumerate  some  of  the  purposes  which 
the  courts  have  already  determined  as  necessary  expenses  and  for 
which  bonds  of  counties,  cities  and  towns  may  be  issued  without 
submitting  the  question  of  issuance  to  the  voters.  The  building 
and  maintenance  of  public  roads,  paving  streets,  lighting  streets  to 
the  extent  of  furnishing  a  plant  for  that  purpose,  furnishing  side- 
walks, building  bridges,  erection  of  court  houses,  erection  of  a  muni- 
cipal building,  building  of  county  homes  for  the  aged  and  infirm, 
the  installation  of  electric  fire-alarm  systeins,  the  erection  of  an 
abbatoir  and  of  jetties,  purchase  of  an  incinerator  for  the  destruc- 
tion of  garbage,  building  of  water  and  sewer  systems,  erection  of 
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school  houses,  the  funding  and  refunding  of  existing  valid  debt,  the 
payment  of  interest  on  bonds  already  issued  for  necessary  purposes 
and  many  other  purposes  are  among  those  for  which  bonds  may  be 
issued  without  the  assent  of  the  voters.  Statutory  law  does,  how- 
ever, provide  that  an  election  on  the  question  of  issuing  bonds  is 
mandatory  if  a  petition  therefor  should  be  filed  by  a  certain  per- 
centage of  the  voters,  but  such  provision  is  not  often  invoked. 
Experience  has  revealed  that  even  an  election  is  not  always  an 
adequate  safeguard  against  needless  or  excessive  incurring  of  debt. 

Such  latitude  of  a  discretionary  power  given  to  local  governing 
boards  was  susceptible  of  abuse  and  from  time  to  time  cases  of  abuse 
resulted.  Lack  of  intelligent  planning  by  the  governing  authorities 
and  their  usual  lack  of  experience  in  financing  resulted  in  needless 
expenditures  and  losses  for  the  taxpayers  to  sustain.  Promotion 
of  bond  issues  for  private  gain  contributed  to  abuse  of  the  power 
to  incur  debt.  Sometimes  selfish  political  gain  was  the  motive 
behind  the  issuance  of  bonds.  Therefore,  the  state  legislature  of 
1931,  recognizing  with  the  evidence  at  hand  the  need  of  some  state 
control  over  the  incurring  of  local  debt,  passed  what  is  known  as 
the  Local  Government  Act.  This  act  created  the  Local  Govern- 
ment Commission  and  the  ofiice  of  Director  of  Local  Government 
and  imposed  and  conferred  certain  duties  and  powers  on  them. 

The  commission  is  composed  of  nine  members.  The  state  treas- 
urer, state  auditor,  secretary  of  state  and  the  state  commissioner 
of  revenue  are  ex-officio  members  and  comprise  the  executive  com- 
mittee. The  remaining  five  members  are  appointd  by  the  governor, 
one  of  which  shall  have  had  experience  as  an  executive  ofiicer  of  a 
county,  another  shall  have  had  experience  as  an  executive  ofiicer  of 
a  city  or  town.  The  commission  meets  quarterly  and  the  executive 
committee  weekly  or  upon  call.  The  executive  committee  is  vested 
with  all  the  powers  of  the  commission  except  when  the  commission 
is  in  session.  The  committee  shall  not  reverse  action  of  tlie  com- 
mission and  appeal  may  be  made  to  the  commission  from  action  of 
the  executive  committee. 

I  shall  only  refer  to  such  powers  of  the  commission  as  are  most 
commonly  exercised  with  respect  to  incurring  of  local  debt.  Before 
any  local  unit  of  government  may  issue  its  bonds  and  before  the 
question  of  issuance  of  bonds  may  be  submitted  at  an  election,  if 
such  election  is  contemplated,  application  must  be  made  to  the  Local 
Government  Commission  for  its  approval  of  the  proposed  bonds. 
When  application  is  received,  the  commission  gives  consideration 
to  the  necessity,  the  expediency  and  adequacy  of  the  bonds,  the 
financial  condition  of  the  applicant  and  its  ability  to  pay  the  pro- 
posed bonds.  The  commission  may  require  additional  information 
and  may  conduct  a  public  hearing  on  the  question.  Action  of  the 
commission  does  not  remove  the  right  of  election,  however.  An 
27 
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election  may  still  be  held  and,  if  carried,  the  bonds  may  be  issued 
notwithstanding  any  action  taken  by  the  commission. 

All  bonds  are  advertised  and  offered  for  sale  by  the  commission 
at  its  office  in  the  city  of  Raleigh.  Sealed  bids  are  invited  at  public 
sale  and  the  bonds  are  awarded  to  the  highest  bidder  at  not  less 
than  par  and  accrued  interest  at  a  rate  not  exceeding  6%  per  annum 
unless  a  representative  of  the  unit  present  at  the  sale  objects  before 
award  is  made.     No  bonds  are  sold  at  auction. 

All  bonds  sold  by  the  commission  are  delivered  by  the  commis- 
sion to  the  purchaser  through  the  state  treasurer  who  collects  the 
proceeds  of  the  purchase  price  and  either  turns  them  over  promptly 
to  the  lawful  custodian  of  funds  of  the  local  unit  or  deposits  them 
in  the  depository  bank  of  the  unit  when  he  has  satisfied  himself  that 
such  bank  has  furnished  security  as  required  by  law  for  the  protec- 
tion of  deposits.  In  the  case  of  delivery  of  funding  or  refunding 
bonds  the  state  treasurer  may  apply  proceeds  directly  to  the  pay- 
ment of  the  obligations  to  be  funded  or  refunded,  and  this  is  usually 
done. 

The  same  legal  procedure  applicable  to  bonds  is  also  applicable 
to  the  issuance  of  notes  of  a  local  unit.  Notes,  as  distinguished 
from  bonds,  are  issued  for  money  borrowed  temporarily  in  anticipa- 
tion of  collection  of  taxes  and  other  revenues  of  the  current  fiscal 
year  or  in  anticipation  of  receipt  of  the  proceeds  of  the  sale  of  bonds. 

Now,  I  shall  briefly  give  some  of  the  benefits  derived  from  the 
operation  of  the  Local  Government  Act.  At  least  one  benefit  is 
psychological.  The  functioning  of  the  Local  Government  Commis- 
sion has  had  a  tendency  to  discourage  the  contracting  of  new  debt. 
The  mere  fact  that  bonds  cannot  be  issued  without  the  proposition 
being  acted  upon  by  the  commission  causes  the  governing  authori- 
ties to  more  carefully  consider  and  weigh  the  proposition  before  it 
is  formally  presented.  The  commission  rarely  formally  declines  to 
approve  an  issue  of  bonds,  although  this  has  been  done  in  some 
instances.  More  often  a  proposition  is  discussed  and  considered 
with  a  member  of  the  commission's  staff  and  if  it  does  not  appear 
to  be  feasible  or  to  have  sufficient  merit  to  warrant  issuance  of 
bonds,  it  never  gets  to  the  commission.  Sometimes  the  commission 
modifies  plans  which  result  in  a  reduction  of  the  amount  of  the 
proposed  bonds  and  the  same  or  a  satisfactory  end  is  accomplished. 
The  commission  is  a  throttle  upon  temporary  borrowing.  The 
consequences  of  such  borrowing  in  the  past  have  been  an  accumu- 
lation of  operating  deficits  which  had  to  be  funded  with  bonds. 

The  benefits  of  a  central  point  for  the  sales  of  bonds  and  notes 
are  inestimable.  The  office  of  the  commission  is  the  market-place 
for  all  new  issues.  Proper  advertising  and  ready  contact  with  in- 
vestors and  other  buyers  of  such  securities  are  advantages  which 
were  not  available  under  the  old   method  of  holding  sales   in   the 


STATE  METHODS  OF  CONTROLLING  LOCAL  DEBTS      419 

various  and  sometimes  remote  localities  throughout  the  state.     Also, 
opportunity  for  so-called  framed  sales  is  entirely  eliminated. 

In  fulfilling  the  need  for  this  kind  of  service,  it  is  impossible  to 
measure  in  terms  of  dollars  and  cents  the  savings  to  taxpayers 
efifected  by  the  North  Carolina  method  of  controlling  local  debt. 
We  would  have  to  know  what  might  have  been  the  results  without 
an  agency  such  as  the  Local  Government  Commission. 

Chairman  Newton  :  For  the  state  of  Virginia,  we  have  Mr. 
William  H.  Stauffer,  economist  of  the  department  of  taxation,  who 
will  now  report. 

William  H.  Stauffer  :  The  state  of  Virginia  appears  here  not 
so  much  out  of  necessity  for  portraying  any  exceptional  devices 
which  have  been  utilized  there  for  the  control  of  local  debt,  because 
it  is  my  firm  belief  that  for  some  reason  or  other  local  debt  has 
been  controlled  in  Virginia  without  very  rigid  control  measures. 
I  will  have  something  to  say  in  conclusion  regarding  that.  W^e 
might  review,  however,  the  provisions  which  are  in  the  Virginia 
State  Constitution  which  place  limitations  upon  local  debt,  and  I 
shall  take  those  up  in  the  order  of  the  constitutional  provisions,  the 
statutory  provisions  and  the  administrative  provisions. 

With  regard  to  the  constitution,  there  is  a  section  therein  which 
limits  the  debts  of  the  cities  and  towns  of  the  state,  the  municipal 
units  of  government,  to  18  per  cent  of  the  assessed  value  of  the  real 
estate  in  those  areas.  In  the  computation  of  that  debt  limit  is  ex- 
cluded all  debt  which  arises  out  of  revenue-producing  bond  issues 
such  as  waterworks  and  other  utilities.  With  respect  to  the  county 
government  in  Virginia,  it  is  prohibited  by  the  constitution  to  create 
any  bonded  indebtedness  except  under  general  law,  and  even  where 
under  general  law  the  question  must  be  voted  upon  by  the  voters 
of  the  area  wishing  to  make  the  issue.  Those  are  the  only  two 
constitutional  provisions  which  are  found. 

In  the  statutes  the  provisions  are  not  rigid.  It  is  provided  that 
the  issues  must  be  voted  for  by  the  people  and  must  be  taken  care 
of  under  general  law.  Casual  indebtedness  is  permitted  under  tlie 
constitution  but  it  must  be  paid  within  the  period  for  which  the 
borrowing  is  made,  and  is  largely  in  the  form  of  anticipatory  tax 
warrants. 

The  legislature  passed  an  act  providing  that  after  January  1,  1937 
all  issues  hereafter  made  in  the  counties  must  be  made  on  the  basis 
of  serial  bonds,  in  order  that  the  payment  be  made  annually  and 
not  prolonged  to  a  final  payment  at  the  maturity  of  the  issue ;  and 
further  limited  so  that  no  issue  would  be  made  over  a  period  of 
30  years.  Administrative  control  is  effective  in  Virginia  by  reason 
of  the  state  officer  of  public  accounts,  who,  I  might  say,  is  charged 
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with  a  very  careful  audit  and  accounting,  by  the  governor  of  the 
state,  for  all  finances.  He  sees  to  it  at  the  time  of  making  his 
annual  audit  that  the  debt  service  sinking  fund  and  interest  require- 
ments are  properly  complied  with.  Failure  on  the  part  of  local 
officials  to  meet  those  obligations  is  very  rigidly  followed  up.  Not- 
withstanding these  provisions,  the  limitations  in  respect  to  munici- 
palities are  well  within  the  limitations  imposed  by  the  constitution. 
I  examined  figures  before  I  came  up  here,  and  it  looks  as  if  the 
most  liberal  figure  that  can  be  arrived  at  is  well  within  ten  per  cent 
of  the  limitation  fixed  by  the  constitution,  in  the  case  of  the  munici- 
palities. In  the  case  of  the  counties,  it  is  under  ten  per  cent.  How 
do  you  explain  that?  Well,  it  exemplifies  in  my  mind  the  wisdom 
of  a  pay-as-you-go  policy.  That  pay-as-you-go  policy  began  long 
before  the  other  states  began  thinking  about  the  pay-as-you-go  policy. 
It  may  be  due  to  the  ultra  conservatism  on  the  part  of  Virginians, 
but,  as  to  me,  I  prefer  to  credit  it  to  an  abiding  sense  of  the  people 
that  it  is  not  wise  to  get  into  debt  when  you  can  pay  as  you  go. 

Chairman  Newtox  :  In  the  discussion  of  these  papers,  I  am 
sorry  to  report  that  Doctor  Simpson  of  Northwestern  University  is 
unable  to  be  here,  so,  after  the  next  speaker,  the  discussion  will  be 
open  to  the  floor  for  anyone.  I  now  introduce  'Mr.  Eric  L.  Kohler 
of  Arthur  Anderson  &  Company  of  Chicago. 

Eric  L.  Kohler  (Illinois)  :  Mr.  Chairman,  ^Members  and  Guests 
of  the  National  Tax  Association,  I  am  not  sure  exactly  what  my 
function  is  supposed  to  be  here  this  atfernoon.  I  was  told  by  the 
person  who  made  the  arrangement  that  I  was  to  receive  copies  of 
the  papers.  Presumably  I  was  to  have  the  benefit  of  going  over 
them  before  this  session,  possibly  in  order  to  know  what  I  was 
going  to  say.  I  received  one  paper,  and  that  was  from  Mr.  Morey, 
and  I  took  the  opportunity  that  I  had,  after  reading  it,  to  jot  down 
a  few  remarks  regarding  it,  which  I  would  like  to  present  to  you 
first. 

Mr.  Chairman,  my  brief  remarks  apply  only  to  Professor  Morey 's 
paper.  I  regret  I  had  no  opportunity  of  examining  Professor  Stu- 
denski's  before  today's  meeting. 

Professor  Morey  has  presented  an  able  summary  of  the  work  of 
the  National  Committee  on  Municipal  Accounting  and,  at  the  same 
time,  has  offered  a  challenging  approach  to  the  problem  of  control 
over  local  fiscal  affairs.  He  has  been  too  modest  in  indicating  the 
part  he  played  in  the  work  of  this  committee.  I  think  it  is  safe  to 
say  that  without  his  assistance  the  project  would  not  be  completed 
today. 

As  I  see  it,  there  are  four  primary  essentials  to  any  method  of 
fiscal  control  of  governmental  units.  These  are  budgeting,  account- 
ing, reporting,  and  auditing:  without  the  necessary  support  of  all 
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these  essentials  in  even  the  smaller  units  of  government,  the  execu- 
tive hand  will  sooner  or  later  falter,  and  a  popular  demand  will 
arise  for  some  scheme  of  supervision  that  will  mitigate  the  nuisance 
or  prevent  its  recurrence.  The  result  is  obvious :  dozens  of  plans 
adopted  by  forty-eight  state  legislatures,  most  of  them  with  merits. 
But  I  believe  upon  analysis  these  merits  will  be  found  to  arise  from 
improvements,  deliberate  or  unintentional,  in  budgeting,  accounting, 
reporting  and  auditing.  I  am  well  aware  of  the  dangers  attending 
those  who  over-simplify.  But  I  am  also  aware  that  the  motif  of 
these  essentials  runs  throughout  the  remedial  measures  which  legis- 
lators have  imposed  on  local  fiscal  administrations. 

It  is  for  these  reasons  that  I  find  it  easy  to  endorse  Professor 
Morey's  remarks.  In  the  recent  publication,  Municipal  Accounting 
Statements,  which  he  has  mentioned,  he  and  his  associates  have  set 
forth  a  clear  analysis  of  the  requirements  of  good  accounting  and 
reporting.  In  another  volume  they  have  defined  adequate  auditing. 
He  has  given  you  in  broad  outlines  the  general  purpose  and  content 
of  these  books.  They  stand  as  striking  contributions  to  the  study 
that  should  precede  the  establishing  of  any  system  of  fiscal  controls. 

Many  of  the  contributions  to  the  literature  of  governmental  fiscal 
administration  have  been  in  the  nature  of  analytical  and  historical 
studies  containing  generalizations  that  have  passed  for  recommended 
procedures.  But  unless  the  development  of  the  field  in  which  the 
historical  method  is  applied  has  been  complete,  in  this  case  socially 
satisfactory,  the  conclusions  drawn  may  suffer  from  the  same  ills 
that  have  accompanied  the  subject  matter  of  that  field. 

So  in  the  field  of  fiscal  control  over  governmental  enterprise  one 
finds  not  only  complicated  measures  serving  questionable  ends  already 
on  the  statute  books  but  also,  in  preparation,  elaborate  schemes  for 
extending  or  dividing  fiscal  responsibilities  between  state  and  local 
authorities.  Presumably  the  objectives  are :  better  cross-checks  and 
balances  through  more  positively  functioning  devices.  To  this  laud- 
able purpose  I  can  offer  no  objection;  yet  I  cannot  escape  the  con- 
viction that  the  devices  invented  are  but  modifications  or  hoped-for 
improvements  of  devices  already  topheavy  and  too  far  removed  from 
the  goal  of  popular  control. 

What  is  urgently  needed  is  a  new  synthesis  of  objectives,  a  new 
pattern  for  the  elements  of  fiscal  control.  The  National  Committee 
on  Municipal  Accounting  has  made  an  excellent  start.  I  hope  it 
will  now  extend  its  province  to  that  fourth  essential  of  fiscal  admin- 
istration :  the  budget. 

There  can  be  no  question  that  in  the  budget  lies  the  hardest 
problems  of  all :  the  measurement  of  expenditures,  including  those 
made  from  issues  of  securities,  for  necessary  services ;  the  extension 
of  expenditures  to  cover  new  functions  of  government ;  the  estab- 
lishing of  devices  whereby  popular  expressions  of  opinion  on  pro- 
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posed  expenditures  may  be  developed;  the  fixing  of  sources  from 
which  revenues  are  to  be  extracted. 

By  popular  usage,  the  field  of  taxation  covers  not  only  the  raising 
of  revenues  but  their  expenditure.  This  Association  has  gone  on 
record,  and  wisely  so,  in  regarding  the  four  essentials  I  have  men- 
tioned as  within  its  proper  sphere.  Ultimately  it  may  recognize  that 
taxation  is  but  a  subdivision  in  the  larger  element  of  budget  adminis- 
tration. When  one  compares  public  business  with  private,  it  will  be 
observed  that  there  has  been  but  small  difficulty  surrounding  the 
raising  of  revenues,  for  public  business  has  in  comparatively  rare 
instances  failed  to  meet  its  obligations.  Its  larger  problems  lie  in 
the  administration  of  expenditures. 

Perhaps  the  most  important  suggestion  made  here  this  afternoon 
has  been  the  extension  of  the  pay-as-you-go  policy.  It  has  been  my 
lot  to  observe  local  governments  where  it  has  been  virtually  impos- 
sible to  determine  the  particular  expenditures  for  which  taxes  have 
been  levied.  Ostensibly  a  levy  follows  administrative  and  legisla- 
tive consideration  of  costs  of  an  immediately  succeeding  period ;  but 
more  often  than  not,  the  flow  from  the  taxes  levied  starts  after  such 
costs  or  a  good  share  of  them  have  been  incurred.  In  the  city  of 
Chicago,  for  example,  the  1935  flow  started  seven  months  after  the 
close  of  the  period  presumably  benefited.  Unless  the  recepit  of  taxes 
can  be  synchronized  with  the  expenditures  with  which  they  by  law 
or  custom  relate,  an  obvious  financial  contradiction  exists  that  all 
too  frequently  leads  to  a  curious  and  bedeviling  superstructure  of 
remedies. 

Among  the  virtues  of  a  pay-as-you-go  policy  are  the  closer  cor- 
relation of  the  budget  with  its  administration,  the  realization  that 
tax-anticipation  notes  are  unnecessary  luxuries  and  that  at  least  a 
portion  of  public  improvements  deserve  to  be  financed  from  current 
income,  and  the  tendency  to  curtail  expenses  when  the  income  yield 
diminishes ;  from  the  taxpayer's  point  of  view,  governmental  finan- 
cial policies  become  less  opaque,  more  readily  comprehensible  to  the 
lay  mind. 

And  so  I  hope  the  impetus  to  tackle  that  fourth,  perhaps  I  might 
more  properly  say  first  essential  of  fiscal  administration  will  go  on, 
and  that  the  National  Committee  on  Municipal  Accounting  will  not 
hesitate  to  proceed  on  that  most  difficult  but  nonetheless  most  socially 
important  undertaking. 

I  cannot  say  that  I  personally  would  adopt  a  critical  attitude 
toward  the  methods  of  state  control  that  have  been  presented  here 
this  afternoon,  possibly  because  I  have  no  means  of  determining 
how  effectively  they  may  be  operating.  I  have  often  felt,  when 
such  systems  have  been  suggested  for  the  state  of  Illinois  —  and  I 
think  I  am  safe  in  saying  the  state  of  Illinois  has  none  of  these 
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requirements — that  it  was  to  control  over-expenditures  on  the  part 
of  state  authorities.  So  far  as  the  devices  are  concerned  that  have 
been  suggested  here  this  afternoon,  as  operating  in  other  states,  I 
am  not  sure  that  anyone  has  suggested  the  principles  which  are 
going  to  give  us  the  final  answer.  I  think  that  such  methods  as  a 
pay-as-you-go  policy  are  methods  that  are  certainly  commendable, 
and  that  type  of  control  to  me  is  the  most  effective  type,  especially 
when  it  is  accompanied  by  some  sort  of  administrative  review  of 
proposed  bond  expenditures,  and  by  the  limitation  to  temporary  bor- 
rowings, at  least  during  normal  times.  I  think,  Mr.  Chairman,  after 
this  brief  time  that  has  been  allotted  me,  and  the  hour  being  late, 
that  undoubtedly  the  meeting  can  best  serve  its  purpose  by  going 
into  a  general  discussion  of  these  problems  than  by  my  taking 
more  time. 

Chairman  Xewtox  :  The  subject  is  now  open  for  general  dis- 
cussion. 

Oscar  Leser  :  There  was  a  feature  of  the  Virginia  plan  that  in- 
terested me  very  much,  and  that  was  the  basis  of  the  limitation, 
although  the  18  per  cent  seemed  high.  Nevertheless,  the  basis  was 
made  on  the  value  of  the  real  estate,  whereas,  ordinarily,  so  far  as 
I  am  informed,  that  basis  has  been  the  value  of  all  assessable  prop- 
erty. That  may  have  been  a  proper  basis  in  the  days  when  we 
had  a  general  application  of  the  old  property  tax;  but  in  the  course 
of  years  there  has  disappeared  from  the  basis  many  forms  of  prop- 
erty, and  in  many  states  they  had  to  substitute  an  income  tax,  for 
instance ;  and  the  only  way  in  which  a  fair  comparison  could  be 
made  between  one  state  and  another  state  would  be  to  adopt  some 
factor  which  is  constant.  Real  estate  is  found  everywhere.  Perhaps 
Mr.  Edmonds  can  tell  us  more  about  this,  but  I  believe  that  Penn- 
sylvania has  adopted  that  principle.  Indeed,  in  Pennsylvania,  the 
only  personal  property  that  was  taxed  and  has  been  taxed  for  many 
years  is  intangible  property,  so-called,  money  at  interest,  which 
curiously  enough  is  a  tax  on  everything  except  money  at  interest. 
That  is  to  say,  it  does  not  reach  bank  deposits.  Of  course,  the 
ordinary  limitation  of  7  per  cent  is  adopted  in  many  states  because 
the  large  markets  for  securities  in  New  York  and  Massachusetts 
had  laws  fixing  the  conditions  under  which  trust  accounts,  trust 
estates  and  savings  banks  could  make  investments.  That  has  had 
its  effect  all  over  the  country. 

I  recall  some  time  ago  I  was  very  much  interested  to  know  or 
hear  that  a  delegation  from  the  legislature  of  Texas  appeared  before 
the  finance  committee  of  the  senate  of  the  state  of  New  York,  and 
begged  them  to  make  certain  provisions  in  their  law  which  would 
permit  the  bonds  of  the  state  of  Texas  to  be  eligible  for  investment 
in  New  York.     If  you  cut  down  now  general  property  and  limit 
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that  basis  to  real  estate,  it  would  be,  of  course,  fair  to  make  that 
percentage  higher.  What  that  is  I  am  not  prepared  to  say.  It 
seems  to  me  attention  has  been  directed  to  that  feature  of  it.  I  re- 
call making  some  comment  on  that,  I  know,  as  long  ago  as  1918. 
I  advanced  that  idea.  Whether  it  had  been  adopted  anywhere  then, 
or  not,  I  don't  know,  but  it  does  seem  to  me  that  it  is  something 
that  has  a  very  vital  bearing  on  this  question.  It  may  meet  perhaps 
the  doubts  or  objections  stated  by  Professor  Studenski,  if  that  is 
based  on  something  like  real  estate  that  will  not  move  up  and  down 
very  rapidly.  Assessments  are  not  made  every  year.  There  isn't  a 
place  in  the  United  States  where  they  have  annual  assessments. 
There  are  places  where  they  say  they  have,  but  it  is  not  true. 
Assessments  usually  stay  fairly  constant  over  a  period  of  years. 
It  would  be  utterly  impossible  to  reassess  scientifically  all  of  the 
property  in  any  large  city  every  year.  It  has  never  been  done,  it 
never  will  be  done,  and,  gentlemen,  it  never  should  be  done  if  it 
could  be  done.  My  reason  for  saying  that  is  that  the  movement  in 
the  value  of  real  estate  is  not  sufficiently  definite  in  so  short  a  period 
as  one  year,  and  it  requires  a  period  of  three,  four  and  perhaps 
five  years  before  we  can  draw  any  reasonable  conclusions  from  a 
change  in  rental  values  and  selling  values.  So,  therefore,  the  use 
of  real  estate,  the  one  constant  factor  in  every  state  in  the  Union, 
as  a  basis  of  this  limitation,  ought  to  be  encouraged. 

Franklix  S.  Edmonds:  Mr.  Chairman,  I  might  say  in  answer 
to  Judge  Leser's  question,  in  Pennsylvania  our  limit  is  10  per  cent 
upon  the  assessable  value  of  property,  which  is  both  real  and  per- 
sonal. That  has  been  a  mistake,  we  found,  for  just  the  same  reason 
that  Judge  Leser  gave  us,  particularly  with  reference  to  the  cities 
that  are  surrounded  with  suburbs,  and  in  which  there  is  a  move- 
ment to  the  suburbs.  That  is  to  say,  a  man  may  go  to  the  suburb 
and  take  his  personal  property  with  him,  and  thereupon  the  debt 
still  remains  in  the  old  district,  but  no  longer  is  the  basis  that 
supports  the  debt  there.  So,  we  have  twice  proposed  an  amendment 
to  the  constitution  in  which  we  have  increased  the  limit  to  14  per 
cent  for  three  or  four  years,  and  then  gradually  reducing  it  to  12 
per  cent,  but  upon  the  realty  alone  and  not  upon  the  personal  prop- 
erty. That  amendment  has  been  defeated  twice  by  our  people,  gen- 
erally because  parts  of  the  community  not  affected  by  the  problem 
seriously  have  looked  upon  it  as  a  move  to  increase  the  borrowing 
power  too  generously,  and  therefore  they  turned  it  down.  We  are 
now  applying  it  to  the  cities  and  counties  of  the  first  and  second 
classes,  trying  to  get  an  amendment  so  as  to  allow  the  large  cities 
getting  out  from  under  things. 

I  agree  with  Judge  Leser  that  if  there  is  to  be  a  limit  fixed  for 
borrowing  power,  it  ought  to  be  based  on  something  fixed  and 
certain,  like  realty,  rather  than  something  which  moves  with  the 
owner,  as  personal  property  does. 
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Oscar  Leser:  Isn't  there  the  further  ohjection  that  the  personal 
property  that  is  taxed  in  Pennsylvania  is  at  a  fixed  low  rate  which 
has  no  relation  to  other  rates;  not  a  rate  that  is  varying,  that  can 
increase  with  necessity.  That  is  another  reason.  And,  there  was 
this  remarkable  situation  back  in  the  administration  of  Mayor  Span- 
genberg,  I  believe,  that  was  about  1911  to  1916:  The  city  of  Phila- 
delphia had  a  debt  limit  of  seven  per  cent,  based  on  all  property. 
The  only  personal  property  taxable  was  certain  intangibles  known 
as  money,  largely  composed  of  mortgages  and  certain  shares  of 
foreign  corporations  and  bonds,  the  tax  rate  on  which  was  40  cents 
per  hundred  dollars  of  assessed  valuation.  It  was  a  state  tax  ad- 
ministered by  the  state  but  three-quarters  of  the  proceeds  of  that  tax 
were  paid  back  to  the  localities.  Being  a  state  tax,  it  could  not 
figure  in  the  basis  upon  which  the  limitation  was  based.  The  city 
needed  more  money.  They  were  building  an  underground  railway, 
and  for  other  reasons  they  had  exhausted  their  borrowing  power, 
and  the  proposition  was  made — and  I  think  it  originated  with  Mr. 
Spangenberg  himself — to  convert  that  state  tax  on  this  intangible 
property  into  a  local  tax.  That  was  done  by  the  legislature,  and 
that  allowed  the  city  to  borrow  something  like  fifty  or  sixty  millions 
of  dollars  more.  Incidentally  the  good  mayor  put  something  over 
on  the  legislature.  In  order  to  convert  it  into  a  local  ta.x,  it  was 
simply  necessary  to  call  it  a  local  tax.  and  then  it  would  be  admin- 
istered locally,  and  letting  the  locality  give  the  one-fourth  to  the 
state;  but  Mr.  Spangenberg  caused  them  to  believe  that  to  do  the 
thing  right,  all  the  proceeds  should  go  to  the  locality,  and  they  fell 
for  it,  and  it  was  never  noticed  or  commented  on  until  one  time  I 
accused  him  of  it  and  he  said,  "  Keep  your  mouth  shut." 

Franklin  S.  Edmonds  :  Judge  Leser  is  always  right  as  usual, 
except  on  the  question  of  rate.  That  was  a  four-mill  tax  for  a  great 
many  years,  but  in  the  last  two  years  under  the  dispensation  of  the 
New  Deal  the  state  added  one  more  mill  for  state  purposes,  and 
this  year  increased  the  one  mill  to  four  mills  for  state  purposes,  so 
that  on  the  same  assessment  of  personal  property  there  is  now  an 
eight-mill  tax. 

Oscar  Leser:  I  was  right  because  I  was  speaking  of  1911 
and  1912. 

Franklin  S.  Edmonds:  You  are  all  right  about  the  history, 
but  when  you  get  down  to  the  New  Deal,  Judge,  we  have  some 
strange  methods  of  taxation  developing. 

Philip  Zoercher:  I  made  the  announcement  that  the  meeting 
would  convene  this  evening  at  seven  o'clock,  but  instead  of  that  it 
will  convene  at  eight  o'clock,  on  account  of  other  arrangements  that 
have  been  made.     The  election  cannot  be  held  before  eight  o'clock, 
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so  we  are  not  going  to  open  the  evening  meeting  until  the  sched- 
uled hour. 

Simeon  E.  Leland:  I  would  hate  to  take  issue  with  my  good 
friend,  the  Judge,  on  the  proposition  to  regulate  debts  by  reference 
to  real  estate  values,  and  also  to  take  issue  on  whether  or  not  real 
estate  valuation  has  any  relationship  per  se  to  the  volume  of  debt, 
either  that  ought  to  be  carried,  or  that  is  actually  carried,  and  the 
ability  to  repay  those  debts.  A  large  number  of  the  state  constitu- 
tions of  course  have  a  limitation  upon  indebtedness,  based  upon 
assessed  valuations  of  real  estate.  To  include  personalty,  as  they 
do  in  Pennsylvania,  is  even  more  horrible  than  the  other  point. 
When  you  look  at  those  provisions  historically,  you  find  that  they 
rest  upon  two  conditions,  possibly  more.  In  the  first  place,  real 
estate  was  the  only  tax  which  the  governments  had  at  the  time 
when  those  provisions  were  adopted.  Secondly,  they  rest  on  the 
false  notion,  with  reference  to  public  debt,  that  the  only  thing  for 
which  public  debt  should  be  incurred  are  public  improvements,  and 
also  that  the  only  real  security  for  repayment  is  some  kind  of  phys- 
ical property,  either  the  improvement  itself,  which  might  be  seized, 
or  some  of  the  assets  of  the  community  which  may  be  pounced  upon 
by  the  debtors  in  case  the  debt  happens  to  be  defaulted.  But,  as  we 
all  know,  while  the  latter  may  be  somewhat  true  in  theory,  it  is  one 
of  those  pious  rites  which  serve  only  as  temporary  consolation  and 
yet  which  never  can  be  secured.  Attempt  to  take  the  property  of 
private  citizens  in  the  state  of  Florida  in  a  municipality  that  has 
defaulted  in  payment  of  a  debt,  and  you  will  see  how  far  you  will 
get.  Why  isn't  the  amount  of  revenue  which  the  government  has 
at  its  disposal,  and  the  probability  of  repayment,  a  far  better  measure 
of  debt  capacity  and  debt-incurring  possibility,  than  simply  the 
amount  of  real  estate  which  happens  to  be  in  a  particular  spot? 
Now,  while  the  Judge  thinks  of  real  estate  as  being  fairly  stable  in 
value,  if  you  look  at  real  estate  over  a  long  period  of  time,  you  will 
find  that  it  has  about  the  same  sort  of  gyration  in  value  as  the 
ordinary  stock  market,  not  of  course  so  pronounced,  but  there  is  the 
real  estate  cycle,  apparently,  quite  as  plainly  as  a  cycle  of  any  other 
sort  of  values.  If  any  of  you  have  any  doubt  about  the  reality  of 
that  cycle,  I  would  commend  to  you  the  study  of  Mr.  Homer  Hoyt, 
"  One  Hundred  Years  of  Land  Values  in  Chicago,"  and  you  may 
see  how,  under  depression  conditions,  the  value  of  real  estate  drops 
materially  and  leaves  nothing  for  the  support  of  a  bond  issue,  nor 
does  it  afford  therefore  any  definite  guarantee  of  the  probability  of 
repayment.  So,  it  seems  to  me,  the  situation  is  much  more  complex 
than  simply  picking  out  real  estate  as  a  factor,  and  that,  rather, 
whether  debts  ought  to  be  incurred,  they  ought  to  be  determined  by 
a  great  many  considerations,  including  a  study  of  the  public  fist  of 
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the  government  body  contemplating  the  debt,  and  that  the  limita- 
tions, if  any  proposed,  ought  to  be  related  to  the  aggregate  revenues 
rather  than  simply  to  one  item  which  did  furnish  the  bulk  of  public 
funds  for  the  payment  of  debt.  Everywhere  where  there  has  been 
difficulty,  so  far  as  I  know,  with  reference  to  the  payment  of  debts, 
it  has  been  because  of  a  collapse  of  property  valuations  of  the 
communities.  Take  the  experiences  of  our  early  states,  the  experi- 
ences in  midwestern  Canada,  more  recently,  the  Florida  debacle, 
the  situation  in  New  Jersey,  and  I  think  it  has  been  the  interference 
with  the  means  of  livelihood  of  the  substantial  proportion  of  the 
general  community.  So,  Judge,  I  am  inclined  to  doubt  the  wisdom 
of  your  suggestion  that  3'ou  relied  entirely  on  realty,  or  even  the 
implication  that  real  estate  is  so  solid  and  stable  an  element  that 
you  can  rely  on  it,  either  as  a  means  for  regulating  the  amount  of 
debt  you  should  contract  or  determining  the  possibility  that  those 
obligations  may  in  the  long  run  be  met. 

Oscar  Leser  :  Could  I  answer  that  ?  In  the  first  place,  I  passed 
no  judgment.  I  am  not  able  to  pass  judgment  on  whether  the  proper 
way  to  limit  a  debt  is  for  such  an  arrangement ;  what  I  did  say  is 
that  as  between  a  limitation  based  upon  all  property,  real  and  per- 
sonal, it  was  to  be  preferred  to  have  it  based  upon  the  value  of  real 
estate. 

Simeon  E.  Leland:   That  I  could  agree  with,  if  you  say  that. 

Oscar  Leser  :  When  I  spoke  of  constancy  I  had  reference  to  the 
fact  that  it  is  constant  as  a  subject  for  taxation.  Personal  property 
of  course  varies  in  value;  and  added  to  that  factor  of  value  is  the 
fact  that  so  many  states  do  not  tax  it  at  all,  or  that  it  can  move 
away.  That  is  my  defense  to  your  charge.  Secondly,  as  my  attack 
on  your  scheme,  I  say  that  the  revenues  are  fluctuating  too,  and 
when  real  estate  goes  to  pieces,  I  rather  judge  it  will  be  difficult  to 
sustain  the  revenue,  so  the  thing  is  not  as  simple  as  all  that.  What 
is  the  revenue  at  the  time  of  the  creation  of  the  bond  issue  may  not 
be  the  revenue  at  the  maturity  of  the  issue. 

Simeon  E.  Leland:  But  if  it  is  a  choice  between  real  estate 
and  revenue,  the  fundamental  thing  is  the  revenue  system.  You 
would  not  take  into  account  simply  the  possibility  of  meeting  your 
ordinary  requirements  today,  in  supporting  bond  issues,  but  rather 
what  would  be  the  likelihood  not  only  of  meeting  your  interest  pay- 
ments now  but  caring  for  your  amortization  in  the  future;  and 
your  revenue  system  would  take  into  account  your  taxes  on  real 
estate  plus  everything  else,  whereas  if  you  are  relying  on  the  one 
element,  all  the  other  things  you  leave  out  of  account. 

Spencer  A.  Larson  (North  Dakota)  :  I  don't  know  to  what 
extent  the  experience  in  North  Dakota  would  tend  to  substantiate 
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the  argument  of  either  of  these  gentlemen.  However,  most  of  you 
are  aware  of  the  fact  that  back  in  the  year  1919,  and  following  years, 
the  state  issued  practically  forty-two  millions  of  dollars  of  real 
estate  bonds.  The  proceeds  of  those  bonds  were  loaned  to  farmers 
upon  first  mortgages  on  their  farms.  It  was  intended  that  the  in- 
terest, of  course,  from  those  loans  would  pay  the  interest  on  the 
bonds,  and  it  did  for  a  time.  But,  along  about  1930,  and  down  to 
the  present  time,  the  interest  from  those  mortgages  has  been  nowhere 
near  enough  to  take  care  of  the  interest  on  the  bonds;  and  further- 
more, there  are  prospects  of  a  deficiency  in  the  bond  payment  fund 
of  somewhere  between  eight  and  ten  millions  of  dollars  before  the 
deal  is  cleaned  up.  Now,  where  is  the  extra  money  coming  from  to 
take  care  of  the  interest  on  those  bonds  ?  Certainly  not  from  the 
farms,  not  from  the  object  on  which  that  debt  was  predicated,  but 
rather  from  motor  vehicle  taxes  and  beer  taxes  and  other  taxes 
which  the  administration  think  it  is  politically  expedient  to  dip  into. 

RoY.\L  B.  Gushing  (Illinois)  :  From  what  experience  I  have 
had,  I  say  I  vote  for  the  Indiana  plan,  which  we  have  not  heard 
about  at  this  conference,  but  which  we  all  know  about,  and  have 
heard  about  at  preceding  conferences.  I  come  from  Illinois,  where 
we  have  a  constitutional  limitation,  but  which  has  been  avoided 
beautifully  by  creating  another  taxing  district.  The  grade  school 
district,  the  high  school  district,  each  has  its  additional  tax  limita- 
tion, and  we  have  even  a  mosquito  abatement  district  that  can  levy 
as  much  as  any  of  the  others.  So  while  we  have  a  fixed  rate,  of 
five  per  cent,  I  believe,  under  the  constitution  of  Illinois,  when  j^ou 
have  six  or  eight  taxing  districts,  and  multiply  by  five,  you  see  you 
do  not  have  much  tax  limitation  in  fact  on  the  issuance  of  bonds. 
Real  estate  values  have  changed  so  much  in  Illinois  that  in  our 
suburbs  of  Chicago,  where  we  had  an  expansion  of  something  like 
in  New  Jersey,  real  estate  values  are  much  less  than  half  what  they 
were  ten  years  ago.  Farm  values  down  the  state  are  down  from 
two  hundred  dollars  an  acre  to  forty-five  dollars  an  acre.  In  Florida 
I  knew  of  a  particular  piece  of  property  which  sold  for  $20,000, 
and  a  purchase  money  mortgage  at  eight  per  cent  interest,  taken 
back,  for  $16,000,  and  it  was  sold  out  for  $3,700.  I  think  they  made 
a  good  deal,  and  they  made  it  two  weeks  before  the  bank  crash  in 
Florida,  or  they  would  not  have  gotten  over  a  couple  of  dollars. 
That  shows  a  slump  there  to  about  15  or  20  per  cent  of  what  the 
real  estate  value  was. 

Ch.mrm.xx  Newtox:  If  you  will  pardon  the  chair  for  making 
one  observation  on  this  question,  it  seems  to  me  that  there  are  in 
reality  two  different  approaches  to  this  question.  One  is  the  one 
which  Mr.  Cushing  has  mentioned,  such  as  the  Indiana  plan,  whereby 
some  allowance  is  endeavored  to  be  made  for  consideration  and  use 
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of  the  factor  of  human  judgment,  in  considering  all  of  the  possi- 
bilities that  surround  a  particular  issue.  The  other  is  to  attempt 
to  develop  some  rather  simplified  measures  which,  while  not  100  per 
cent,  may  adequately  arrive  at  a  better  measure.  Certainly  in  our 
state,  the  state  of  Michigan,  effort  has  been  made  over  the  last  ten 
years,  sometimes  with  Commissioner  Zoercher's  assistance,  some- 
times with  others  that  we  have  asked  to  help  us  to  obtain  something 
in  the  nature  of  the  Indiana  plan,  and  we  have  not  been  able  to 
obtain  it  and  possibly  we  won't,  but  we  have  taken  some  action, 
and  we  have  had  some  experience  that  reflects  on  this  problem. 
Our  principal  city  of  Detroit  is  located  in  Wayne  County,  and  for 
many  years  it  has  been  a  matter  of  record  that  the  assessed  valua- 
tion of  Wayne  County  was  $500,000,000  higher  than  the  value  at 
which  it  was  equalized  for  state  taxation.  It  was  also  common 
knowledge  that  the  reason  for  that  discrepancy  was  because  the  city 
of  Detroit  was  borrowing  money  and  they  were  assessing  in  order 
to  get  a  valuation  on  the  book  that  would  justify  the  amount  that 
they  wanted  to  borrow,  and  at  the  same  time  they  were  able  to 
make  good  their  case  before  the  state  that  this  valuation  was  ex- 
cessive, in  terms  of  the  property  burden  that  they  should  bear  for 
state  taxes.  It  w-ould  be  true  today,  if  we  had  a  similar  situation, 
that  a  high  valuation  might  actually  reduce  the  ability  of  districts 
to  carry  debt,  because  we  distribute  the  material  amount  of  it  back 
to  school  districts,  where  assessed  valuation  enters  into  considera- 
tion, and  if  you  had  a  high  valuation  your  assistance  from  the  state 
would  be  less,  and  yet  your  borrowing  power  would  be  greater. 
Now,  we  have  adopted  one  device  up  there  that  is  a  modification 
of  this  principle  of  valuation,  which  seems  to  be  working  fairly  well, 
and  that  is  that  we  consider  the  amount  of  tax  delinquency  in  the 
district.  A  district  that  has  a  delinquency  of  25  per  cent  or  better 
is  not  in  position  to  go  out  and  float  any  more  loans.  And,  it  strikes 
me  that  if  some  such  device  as  that  were  added  to  the  consideration 
of  revenue  or  of  valuation,  to  determine  not  only  what  the  amount 
is  that  they  receive  but  whether  there  is  evidence  of  a  healthy 
revenue  situation,  I  think  it  would  strengthen  the  use  of  the  valua- 
tion idea  where  that  is  invoked.  Is  there  any  comment  on  this 
question  ? 

Arnold  Frye  :  One  more  thing  about  New  Jersey.  In  drafting 
the  local  bond  act  a  very  careful  study  was  made  of  debt  limitation. 
It  was  finally  decided  in  the  legislature  to  use  Judge  Leser's  idea, 
of  public  improvements.  It  was  recognized  that  this  was  far  from 
a  complete  and  satisfactory  method  in  New  Jersey.  In  many  parts 
of  the  state,  parts  affected  by  the  Camden  Bridge,  the  Holland 
Tunnel,  the  Washington  Bridge,  etc.,  realty  values  had  reached  such 
fictitious  points,  and  the   subsequent  recession  was  so  great,  and 
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market  values  changed  to  such  an  extent  that  it  was  ahnost  im- 
possible to  collect  taxes,  because  it  is  the  market  value  that  deter- 
mines the  ability  of  the  owner  to  prevent  his  property  from  being 
foreclosed.  The  receivership  has  been  forcing  taxes  and  forcing 
foreclosure,  wholesale.  The  result  will  be  that  some  of  these  smaller 
places  will  find  themselves  the  owner  in  fee  of  as  much  as  one-half 
or  two-thirds  of  all  of  the  plots  of  real  property  in  their  com- 
munities. 

Chairman  Newton  :    It  is  now  about  five  o'clock.     Any  other 
discussion? 

(No  further  discussion.) 
(Adjournment.) 


THIRTEENTH  SESSION 
Thursday,  October  1,  1936,  8:00  P.  M. 

Chairman  Philip  Zokrcher,  presiding. 

Chairman  Zoercher  :  The  conference  will  please  come  to  order. 
Scheduled  for  tonight  is  the  annual  meeting  of  the  National  Tax 
Association  and  the  report  of  the  committee  on  resolutions. 

Secretary  Query  :  I  move  that  the  annual  meeting  of  the 
National  Tax  Association  be  held  after  other  items  on  the  program 
for  this  session  be  disposed  of,  so  we  may  be  certain  a  quorum  of 
the  National  Tax  Association  is  present. 

(Motion  duly  seconded.) 

Chairman  Zoercher:  You  have  heard  the  motion:  All  in  favor 
will  signify  by  saying  aye. 

(Ayes.) 

Chairman  Zoercher:   Contrary,  no. 

(None.) 

Chairman  Zoercher:  The  ayes  have  it;  so  ordered.  We  will 
now  have  the  report  of  the  resolutions  committee. 

Zen  AS  W.  Bliss  (Rhode  Island)  :  The  resolutions  have  been 
presented  at  a  previous  session.  I  will  read  them  again  for  your 
information : 

Resolved,  That  the  committee  on  double  domicile  in  inheri- 
tance taxation  be  continued  for  another  year. 

Be  it  Further  Resolved,  That  said  committee  consider  and 
report  on  the  feasibility  and  practicability  of  utilizing  (a)  Inter- 
state compacts,  and  (b)  The  establishment  and  promulgation 
within  and  by  the  various  states  of  a  uniform  law  on  domicile 
for  inheritance  and  gift  taxes. 

The  committee  on  resolutions  recommends  the  passage  of  the 
resolution,  and  I  so  move. 

(Motion  duly  seconded.) 

Chairman  Zoercher:  Moved  and  seconded  that  the  resolution 
as  read  be  adopted.     Any  remarks? 

(No  debate.) 

(431) 
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Chairman  Zoercher:    All  those  in  favor  signify  by  saying  aye. 

(Ayes.) 

Chairman  Zoercher  :    The  contrary  will  signify  by  saying  no. 

(None.) 

Chairman  Zoercher  :    The  ayes  have  it ;  so  ordered. 

Zenas  W.  Bliss: 

Whereas,  Proposals  for  homestead  exemptions  are  pending 
in  a  number  of  states;  and 

Whereas,  a  proposal  for  complete  abolition  of  all  taxes  on 
property  has  been  advanced  in  one  state  and  similar  proposals 
in  other  states,  therefore  be  it 

Resolved,  That  this  conference  recommend  to  the  National 
Tax  Association  that  the  committee  on  homestead  exemptions 
be  continued  and  that  it  be  expanded  to  eleven  members ;  and 
that  said  committee  be  empowered  to  undertake  a  study  of  all 
proposals  for  restriction  of  property  taxes  and  to  make  all 
information  so  obtained  available  to  the  official  agencies  of 
states  where  any  such  proposals  may  be  pending,  and  to  make 
such  reports  to  succeeding  conferences  concerning  its  progress 
and  findings  as  the  committee  may  deem  proper. 

The  resolutions  committee  recommends  adoption  of  this  resolution, 
which  is  in  substitution  for  the  original  of  Mr.  Newton  and  Judge 
Gibbs.  Does  anybody  desire  a  reading  of  the  original  resolution  ? 
I  have  it  here.  If  not,  I  move  the  passage  of  the  resolution  as  sub- 
mitted. 

(Motion  duly  seconded.) 

Chairman  Zoercher:  Moved  and  seconded  that  the  resolution 
as  read  be  adopted.     Any  remarks? 

Wayne  Newton  (Michigan)  :  I  do  not  expect  to  take  any  great 
amount  of  time  this  evening  to  talk  about  that  resolution  but  I  do 
want  to  say  enough  to  show  in  the  record  that  it  is  the  state  of 
Michigan  in  which  the  proposal  to  abolish  property  taxes  entirely, 
including  local  taxes,  is  to  be  voted  on  this  November.  We  are 
hoping  we  may  be  able  to  have  the  assistance  that  this  organization 
can  give  us,  and  that  we  can  give  other  states  later  when  the  same 
proposal  comes  to  them.  That  is  the  spirit  in  which  the  resolution 
was  presented. 

Chairman  Zoercher:    Any  further  remarks? 

(No  further  debate.) 

Chairman  Zoercher:  All  those  in  favor  of  the  resolution  as  read 
signify  by  saying  aye. 
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(Ayes.) 

Chairman  Zoercher:   To  the  contrary,  say  no. 
(None.) 

Chairman  Zoercher:    The  ayes  have  it;  so  ordered. 
Zenas  W.   Bliss  :    I  have  two  other  resolutions  here  that  are 
quite  long,  and  I  will  read  only  the  resolve.    There  are  four  or  five 
whereases. 

Resolved,  by  the  National  Tax  Association,  assembled  in 
Indianapolis,  Indiana,  that  the  Congress  of  the  United  States 
be  and  hereby  is  respectfully  petitioned  on  behalf  of  the  mem- 
bers of  this  organization  for  such  legislation  as  may  be  neces- 
sary to  eliminate  or  repeal  the  federal  tax  on  gasoline — that  is 
the  substance  of  the  resolve,  and  then  it  goes  on — that  a  copy 
of  this  resolution  be  transmitted  to  the  Clerk  of  the  House,  and 
the  proper  committees. 
Then  there  is  another  one : 

Resolved,  by  the  National  Tax  Association  in  convention 

assembled   in   the  city  of   Indianapolis,   Indiana,  etc.,  that   the 

above  committees  and  both  Houses  of  Congress  be  and  hereby 

are  memorialized,  etc.,  along  the  similar  tenor. 

The  recommendation  of  the  committee  on  resolutions  is  that  these 

resolutions  do  not  be  passed,  and  I  move  that  the  author  be  given 

leave  to  withdraw  them. 

Chairman  Zoercher  :    Is  there  a  second  to  the  motion  ? 
(Motion  duly  seconded.) 

Chairman   Zoercher  :    You   heard  the   motion   made,   that   the 
resolutions  be  not  adopted,  and  the  party  filing  be  given  leave  to 
withdraw.     Any  remarks  ? 
(No  debate.) 

Chairman  Zoercher:   All  those  in  favor,  signify  by  saying  aye. 
(Ayes.) 

Chairman  Zoercher:    Contrary-minded,  no. 
(None.) 
Chairman  Zoercher  :    The  ayes  have  it ;  so  ordered. 

Zenas  W.  Bliss: 

Resolved,  That  it  is  with  a  profound  feeling  of  appreciation 
of  the  generous  provision  made  for  the  comfort,  convenience 
and  entertainment  of  the  delegates  and  members  of  this  con- 
ference, their  guests  and  their  ladies,  that  the  twenty-ninth 
conference  on  taxation  under  the  auspices  of  the  National  Tax 
Association  records  its  recognition  of  its  valuable  and  untiring 
services    rendered   bv    the    committee    in    charge    of    the    local 
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arrangements  and  all  others  concerned  in  contributing  to  the 
welfare  and  enjoyment  of  those  whose  good  fortune  it  has  been 
to  be  the  beneficiaries  of  so  hospitable  a  host  as  the  city  of 
Indianapolis  on  this  occasion;  and  that  this  conference  express 
in  particular  to  the  president  of  the  National  Tax  Association, 
the  Honorable  Philip  Zoercher,  chairman  of  the  State  Board  of 
Tax  Commissioners  of  Indiana,  its  most  cordial  felicitations,  its 
most  warm  regards,  and  most  sincerely  its  good  wishes  for  his 
continued  and  unbounded  enjoyment  of  well  being  and  the 
goodwill  of  his  fellow  citizens. 
I  move  the  passage  of  that  resolution. 
Secretary  Query  :   I  second  the  motion. 

William  Mueller  (Minnesota)  :  I  would  like  to  amend  that 
by  calling  for  a  rising  vote. 

Zenas  W.  Bliss:  I  am  sorry;  I  would  be  tickled  to  accept  the 
amendment,  but  it  is  the  chairman's  duty  to  present  the  resolution 
as  passed  on. 

Secretary  Query  :  You  have  heard  the  amendment.  Is  there  a 
second  ? 

Franklin  S.  Edmonds  (Pennsylvania)  :    Second  the  motion. 
Secretary  Query  :    All  in  favor  of  the  amendment,  signify  by 
saying  aye. 
(Ayes.) 

Secretary  Query  :   All  opposed,  say  no. 
(None.) 

Secret.\ry  Query  :  The  amendment  is  adopted. 
Secretary   Query  :    The   resolution   as   amended   is   before  the 
house.     Any  discussion  ? 

Franklin  S.  Edmonds:    Question. 

Secretary   Query:     All    those    in    favor    of    the    resolution    as 
amended  please  stand. 
(Rising  vote.) 

Zenas  W.  Bliss  :  That  concludes  the  report  of  the  committee. 
Note. — The  secretary  deleted  two  resolutions  which  were  included 
in  the  report  of  the  resolutions  committee.  The  deletion  was  author- 
ized by  the  executive  committee  of  the  National  Tax  Association 
for  the  reason  that  the  resolutions  were  not  considered  as  being 
within  the  meaning  of  Section  4  of  the  by-laws  of  the  Association. — 
The  Secretary. 

Chairman  Zoercher:  Is  there  anything  further  that  should  be 
transacted  before  the  conference  adjourns? 

Secretary  Query  :  Mr.  President,  I  have  some  matters  under 
"  miscellaneous  "  that  I  would  like  to  take  up. 

Chairman  Zoercher:   Let  us  hear  what  you  have. 
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Sfxretary  Query  :  At  this  time  it  is  our  custom  to  see  whether 
or  not  we  have  any  invitations  for  next  year's  meeting  place.  I 
have  before  me  a  batch  of  invitations  which  have  been  extended, 
not  only  during  this  conference,  but  during  the  past  two  or  three 
months.  I  have  invitations  for  the  1937  conference  from  Denver, 
Miami,  Detroit,  St.  Paul,  New  York  City,  Cincinnati,  Cleveland, 
Memphis,  Nashville,  Pittsburgh,  Rochester,  New  York,  St.  Louis, 
Minneapolis,  and  Baltimore.  There  are  delegates  present  who  would 
like  to  have  something  to  say,  and  I  move  they  be  given  an  oppor- 
tunity to  present  their  invitations  now. 

G.  E.  Wallace  (Minnesota)  :  The  city  of  St.  Paul  desires  to 
extend  an  invitation  for  the  meeting  next  year.  We  have  filed  with 
the  executive  committee  the  strong  points  in  favor  of  meeting  in 
that  part  of  the  United  States,  and  in  addition  to  what  has  been 
filed  I  desire  to  state  to  the  conference  that  Minnesota  has  the 
largest  iron  mines  in  the  world,  and  they  are  readily  accessible  to 
the  Twin  Cities,  so  that  if  the  conference  should  meet  at  St  Paul 
or  Minneapolis,  there  would  be  ample  opportunity  to  visit  these 
mines.  Of  course,  there  are  open  mines,  and  there  is  one  mine  in 
particular  there  where  they  have  taken  out  yardage  which  just 
about  equals  the  yardage  which  was  taken  out  in  the  construction 
of  the  Panama  Canal,  really  a  wonderful  sight;  and  the  taxation 
of  all  this  property  is  in  the  hands  of  the  state  tax  commission,  and 
we  would  like  very  much  to  have  the  conference  see  its  way  clear 
to  come  to  the  Twin  Cities  next  year. 

Chairman  Zoercher:   Any  others? 

Royal  B  Cushing  (Illinois)  :  I  wish  to  renew  the  invitation  to 
come  to  Chicago,  and  I  can  produce  invitations  from  the  various 
civic  organizations,  the  mayor,  and  the  governor;  and,  with  refer- 
ence to  the  big  hole  in  the  ground  in  Minnesota,  that  hole  exists 
because  we  have  taken  the  iron  way  down  to  Chicago  and  turned 
it  into  steel  and  other  useful  products.  That  is,  however,  not  the 
only  hole  we  have  in  Chicago;  we  have  a  hole  in  our  fiscal  accounts. 

Chairman  Zoercher:    Any  other  invitations? 

R.  Wayne  Newton  (Michigan)  :  It  is  with  some  hesitation  that 
I  rise  to  extend  an  invitation  to  the  conference  in  1938,  but  I  be- 
lieve you  are  going  to  have  some  very  good  recommendations  for 
1937,  and  it  is  the  thought  of  the  voters  of  Michigan  that  if  we 
have  another  year  to  vote  and  increase  our  membership  as  rapidly 
as  we  have  been,  perhaps  we  might  have  a  voting  majority  by  1938. 
At  any  rate,  I  want  to  say  that  I  am  authorized  by  the  entire 
Michigan  delegation  on  behalf  of  the  responsible  bodies  in  the  state, 
to  extend  to  this  conference  an  urgent  invitation  to  come  to  Mich- 
igan, which  has  never  been  visited,  although  it  is  one  of  the  largest 
states   in   the   Union,   and  has   perhaps   as   wide   a   v^ariety   of   tax 
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problems  and  tax  exhibits  as  could  be  found.  By  1938  we  will  have 
completed  a  project  that  will  perhaps  cost  $2,000,000  in  reassess- 
ment records  for  rural  areas  alone.  We  will  have  completed  in 
the  Wayne  county  area  a  most  detailed  study  of  every  description 
of  property. 

W^e  have,  as  you  know,  some  of  the  leading  manufacturing  in- 
dustries, in  position  to  be  viewed  and  seen  by  visitors,  and  of  course, 
we  have  such  exhibits  as  the  Greenfield  Village  of  Mr.  Ford ;  we 
have  the  lake  front,  and  we  have  all  the  facilities  to  provide  an 
excellent  conference  and  a  most  educational  one.  I  know  of  no 
state  where  the  benefits  mutually  from  the  visit  would  be  greater 
than  in  Michigan,  and  we  extend  the  invitation  only  now  as  an 
advance  notice  that  next  year  we  are  going  to  come  in  and  ask  to 
be  recognized  on  the  strength  of  achievement. 

Leo  Mattersdorf  (New  York)  :  I  am  from  the  state  of  New 
York.  I  was  rather  surprised  the  other  night  when  the  president 
read  the  list  of  cities  which  had  had  the  conferences  in  preceding 
years,  that  our  city,  the  largest  in  the  world,  had  not  been  honored 
by  a  conference.  I  would  not  like  to  take  the  time  to  tell  of  New 
York's  many  attractions;  it  probably  would  take  too  long.  It  may 
sound  like  boasting,  but  we  have,  practically  speaking,  the  biggest 
of  everything,  including  the  largest  tax  load.  I  speak  of  the  city 
of  New  York  too.  I  hope  the  conference  will  earnestly  consider 
coming  to  see  us  in  New  York.     Thank  you. 

Chairman  Zoercher:    Any  other  invitations? 

George  Hetherixgton  (Colorado)  :  I  come  from  the  city  of 
Denver,  Colorado,  and  I  am  here  to  extend  an  invitation  to  have 
the  conference  in  1937  or  1938  in  that  city.  I  have  been  talking 
around  a  little  about  Denver  and  I  find  that  everybody  who  has  not 
been  to  Denver  wants  to  come,  and  those  that  have  been  to  Denver 
want  to  go  there  again.  We  did  have  the  conference  there  in  1914, 
but  from  its  location  and  from  its  various  attractions  and  reasons 
for  holding  the  conference  there,  I  think  certainly  we  are  entitled 
to  it  again.  There  are  many  reasons  I  could  urge.  I  am  going  to 
urge  three,  briefly.  The  first  is  that  Denver  wants  you  to  come; 
not  only  the  chamber  of  commerce,  but  the  mayor  of  Denver  has 
extended  an  invitation,  the  governor,  Ed.  Johnson,  has  extended  an 
invitation,  and  I  know  the  people  out  there  would  be  glad  to  wel- 
come you  and  have  you  come.  A  body  of  this  kind  is  such  an  unusual 
body  of  men,  of  unusual  importance  and  dignity  in  the  United  States, 
and  I  know  the  officials  I  talked  with  want  you  to  come.  The  second 
is  that  Denver,  from  the  point  of  view  of  climate  and  environment, 
is  a  good  place  for  you  to  go,  where  the  kind  of  recreation  you  take 
there,  when  you  go  out  in  the  hills  and  the  places  where  you  can 
go,  adds  to  your  zest  and  your  preparation  for  doing  work  when 
vou   return   to   the   conference.     And,   the   third   is   that   everybody 
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ought  to  come  to  see  the  mountains  near  Denver.  Not  long  ago  I 
was  at  a  state  university  and  I  was  talking  to  some  of  the  members 
of  the  faculty,  and  they  knew  more  about  the  Alps  than  they  did 
about  our  own  Rocky  Mountains.  They  knew  about  the  Matter- 
horn  and  the  Jungfrau  but  they  didn't  know  about  Long's  Peak  and 
Pike's  Peak  and  Mount  Evans ;  and  I  think  you  owe  it  to  your- 
selves to  come  out  there  and  get  acquainted  with  our  beautiful  city 
of  the  plains  and  the  beautiful  mountains  that  surround  it.  After 
you  come  I  am  sure  you  will  be  glad  you  have  been  there. 

F.  P.  Adkins  (Maryland)  :  I  have  no  doubt  that  any  city  that 
is  selected  for  our  next  visit  will  be  acceptable  to  the  members  of 
this  Association.  The  United  States  is  full  of  very  wonderful  cities 
that  can  act  as  host  to  this  delegation.  I  believe  I  am  correct  in 
stating  that  this  Association  has  not  met  in  Baltimore.  We  would 
like  to  have  you  come  to  Baltimore.  We  cannot  boast  of  big  holes 
in  the  ground  and  things  of  that  kind,  and  iron  mills,  and  steel  mills, 
and  all  that  sort  of  thing,  but  we  can  boast  of  a  hospitality  there 
that  I  think  will  be  pleasing.  Chesapeake  Bay  has  some  reputation 
as  a  producer  of  good  things  to  eat — oysters  and  sea  food  of  various 
kinds — terrapin  and  things  like  that.  We  have  a  number  of  things 
which  this  conference  would  be  interested  in.  We  are  close  to  the 
Capital  City  of  the  nation,  and  it  might  be  interesting  for  us  to 
spend  a  little  more  time  there  than  we  ordinarily  have  been  doing. 
Maybe  that  would  be  some  incentive.  Then,  our  capital  of  the  state 
is  a  very  interesting  place  —  Annapolis,  which  is  the  site  of  the 
United  States  Naval  Academy,  and  there  is  much  inspiring  history 
about  the  place.  If  you  decide  to  come  to  Baltimore,  we  assure  you 
now  that  we  will  take  care  of  you  so  far  as  hotel  accommodations 
are  concerned,  and  we  will  give  you  every  other  consideration  that 
we  can  formulate.     We  shall  be  delighted  to  have  you. 

Chairman  Zoercher:   Any  others? 

Gilbert  Freeman  (Florida)  :  Florida  doesn't  need  anybody  to 
speak  for  it,  it  speaks  for  itself.  I  just  want  to  remind  you  folks 
that  it  is  Florida  eventually,  why  not  now? 

Oscar  Leser  (Maryland)  :  I  understood  someone  was  going  to 
propose  a  meeting  in  Honolulu. 

Chairman  Zoercher  :  I  think  a  letter  came  from  your  city  of 
Philadelphia,  Mr.  Edmonds.  I  don't  know  whether  you  have  a  copy 
of  that. 

Franklin  S.  Edmonds  :    Pittsburgh. 

Chairman  Zoercher:  I  thought  I  had  a  letter  from  Phila- 
delphia too. 

Franklin  S.  Edmonds:  T  knew  Pittsburgh  had  given  to  the 
executive  committee  a  beautiful  invitation  that  has  been  prepared  by 
our  old  friend,  Carl  Lyon,  one  of  the  original  workers;  and  I  know 
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that  when  you  feel  that  the  right  time  has  been  reached  to  come  to 
Philadelphia  again,  Philadelphia  will  be  glad  to  act  as  host. 

Secretary  Query  :  We  have  had  invitatipns  from  the  tourist 
bureaus,  not  only  from  Philadelphia  but  from  a  great  many  other 
cities. 

Chairman  Zoercher  :  You  understand,  those  who  have  ex- 
tended these  invitations,  that  the  place  will  not  be  determined  until 
after  the  first  of  the  year.  In  the  meantime,  if  you  want  to  write 
letters  to  the  members  of  the  executive  committee,  you  may  do  that. 
The  secretary  will  attend  to  sending  out  the  ballots  and  getting  the 
result  that  way. 

W.  R.  Bradley  (South  Carolina)  :  Before  we  go  out  to  Denver, 
Colorado,  I  want  to  introduce  my  friend  from  Denver  to  one  of  the 
greatest  cities  in  the  United  States,  and  that  is  Charleston,  South 
Carolina.  This  conference  has  never  met  in  Charleston.  Charleston 
is  unique.  Charleston  is  perfectly  satisfied  with  its  geography. 
The  city  was  at  one  time  the  third  largest  city  in  the  United  States. 
Of  course,  it  is  not  at  present,  but  Charleston  is  now  as  it  was  one 
hundred  and  fifty  years  ago.  Now,  if  you  gentlemen  really  want 
to  have  a  good  time,  along  with  your  work,  I  want  to  extend  to 
you  an  invitation  to  come  to  that  city  by  the  sea.  You  will  find 
there  people  with  big  hearts ;  you  will  find  there  all  those  good 
things  to  eat  that  my  friend  over  there  from  Baltimore  mentioned. 
You  will  find  at  Charleston  a  most  hearty  welcome.  I  will  guar- 
antee you  that  after  you  have  visited  that  city,  you  will  go  away 
with  a  feeling  that  you  have  really  enjoyed  one  of  these  meetings 
to  the  very  fullest;  so,  on  the  part  of  South  Carolina,  which  has 
never  had  the  honor  of  entertaining  this  aggregation,  I  want  to 
extend  this  invitation. 

Chairman  Zoercher:  If  we  do  come  down  there,  will  we  have 
to  get  up  with  the  chickens,  or  can  we  sleep  a  little  later? 

Oscar  Leser  :    They  better  lock  the  chicken-coop. 

Chairman  Zoercher:  Any  others?  If  there  is  nothing  else,  a 
motion  to  adjourn  is  in  order,  so  that  we  can  do  the  work  of  the 
National  Tax  Association. 

Franklin  S.  Edmonds:  I  move  the  conference  be  now  ad- 
journed. 

(Alotion  duly  seconded.) 

Chairman  Zoercher:  Motion  is  made  that  the  conference  do 
now  adjourn :    All  those  in  favor  signify  by  saying  aye. 

(Ayes.) 

Chairman  Zoercher:   Contrary,  no. 

(None.) 

Chairman  Zoercher:    The  ayes  have  it  and  it  is  so  ordered. 

(Conference  adjourned  sine  die.) 
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President  Philip  Zoercher,  presiding. 

President  Zoercher:  The  National  Tax  Association  will  now 
come  to  order.  I  suppose  the  first  business  in  order  will  be  the 
report  of  the  nominating  committee. 

I  am  instructed  by  the  secretary  that  I  must  first  find  out  whether 
there  is  a  quorum. 

Secretary  Query  :   There  is  a  quorum  present. 

President  Zoercher:  I  will  say  that  due  notice  was  given  of 
the  annual  meeting  by  publication  in  the  last  issue  of  the  Bulletin. 
Those  of  you  who  remember  having  received  the  June  number  of 
the  Bulletin  will  rememl)er  what  was  said  in  that  Bulletin  about  the 
election  on  the  night  of  October  1,  1936,  at  8:00  o'clock. 

We  are  now  ready  to  hear  the  report  of  the  nominating  committee. 

Zenas  W.  Bliss  (Rhode  Island)  :  Mr.  Chairman  and  Members 
of  the  National  Tax  Association,  the  nominating  committee  has  the 
honor  to  report  its  unanimous  decision  for  the  following  offices : 

For  president  for  the  ensuing  year,  Oscar  Leser  of  Maryland. 

For  vice-president  for  the  ensuing  year,  Simeon  E.  Leland  of 
Illinois. 

For  secretary  for  the  ensuing  year,  Walter  G.  Query  of  South 
Carolina. 

For  treasurer  for  the  ensuing  year,  Robert  J.  Eby  of  New  York. 

For  members  of  the  executive  committee  for  the  term  ending 
1939,  we  recommend  the  following  names : 

J.  R.  Seaman  of  Colorado, 

William  H.  Hackett  of  Connecticut, 

A.  H.  Stone  of  Mississippi. 

If  the  report  as  presented  by  the  nominating  committee  is  adopted, 
Simeon  E.  Leland  of  Illinois,  now  a  member  of  the  executive  com- 
mittee, will  become  vice-president,  and  therefore  there  will  be  a 
vacancy  on  the  executive  committee.  The  committee  recommends 
for  the  unexpired  term  of  Simeon  E.  Leland  for  1937,  J.  G.  Armson 
of  Minnesota. 

For  honorary  members  of  the  executive  committee : 
L.  I.  McMahon  of  Montreal,  Canada, 
J.  T.  White  of  Toronto,  Canada. 

(439) 
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President  Zoercher:  You  have  heard  the  report  of  the  com- 
mittee. 

Franklin  S.  Edmonds:  I  move,  Mr.  President,  that  the  report 
of  the  committee  be  adopted  and  the  secretary  be  instructed  to  cast 
a  ballot  for  those  nominated  by  the  committee. 

(Motion  duly  seconded.) 

President  Zoercher:  You  have  heard  the  motion:  All  those 
in  favor  of  the  motion  signify  by  saying  aye. 

(Ayes.) 

President  Zoercher  :    Contrary,  no. 

(None.) 

President  Zoercher:  The  ayes  have  it;  the  secretary  will  cast 
one  ballot  for  the  nomination. 

Secretary  Query  :  ]Mr.  President  and  Gentlemen  of  the  Asso- 
ciation, I  herewith  cast  my  ballot  for  the  nominations  for  the  offices 
named  in  this  report. 

President  Zoercher:  The  ballot  has  been  cast  for  these  officers. 
Before  we  install  the  officers,  we  want  the  report  of  the  secretary 
and  treasurer,  whereupon  the  new  officers  will  be  installed.  We 
had  the  election  a  little  ahead  of  time,  I  believe. 

Secretary  Query  :  We  may  have  to  do  this  whole  thing  over 
again  if  we  adopt  an  amendment  to  the  by-laws  which  was  proposed 
in  the  call  of  this  business  meeting  for  tonight. 

President  Zoercher:   No,  we  won't  do  that. 

Secretary  Query:  In  the  call  of  the  business  meeting,  which 
went  out  to  the  members  in  the  June  BnUctin,  under  date  of  June 
9,  1936,  there  was  the  following  language : 

"  To  members  of  the  National  Tax  Association : 

"  Pursuant  to  the  provisions  of  Section  1  of  Article  III  of 
the  by-laws,  notice  is  hereby  given  that  the  annual  meeting 
of  the  National  Tax  Association  for  the  election  of  officers, 
three  members  of  the  executive  committee,  and  such  additional 
members  as  may  be  necessary  to  fill  vacancies,  two  honorary 
members  of  such  committee  from  residents  of  Canada,  and  to 
transact  such  other  business  as  may  properly  be  transacted  at 
such  meeting,  will  be  held  at  the  Claypool  Hotel,  Indianapolis, 
Indiana,  on  Thursday,  October  1,  1936,  at  8:00  o'clock  P.M., 
Indianapolis  time. 

"  Pursuant  to  the  provisions  of  Section  1  of  Article  VIII  of 
the  by-laws,  notice   is  also  hereby  given   that  at   such  annual 
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meeting  the  following  proposed  amendments  of  the  by-laws  of 
the  Association  will  be  submitted  to  the  members,  for  consid- 
eration, and  for  adoption,  if  they  shall  approve  such  action : 

"1.  To  amend  Article  IV,  by  substituting  for  the  last  sen- 
tence of  Section  1,  paragraph  1,  the  following  sentence: 

"  '  Their  terms  of  office  shall  begin  thirty  days  after  the  date 
of  the  meeting  at  which  they  are  elected  and  they  shall  hold 
office  until  the  terms  of  office  of  their  successors  begin.'  " 

The  report  of  the  nominations  committee  is  for  the  ensuing  year, 
and  before  there  is  inducted  into  office  any  of  these  newly-elected 
officers,  you  should  decide  whether  or  not  you  are  going  to  adopt 
the  amendment  to  the  by-laws,  and  if  you  do,  they  will  not  go  into 
office  until  after  thirty  days. 

Amendment  Number  1  was  suggested  to  obviate  the  present 
awkward  situation  of  the  outgoing  president,  who  should  obviously 
continue  in  office  until  the  close  of  the  annual  meeting.  It  is  even 
more  appropriate  in  the  case  of  the  secretary  and  the  treasurer,  to 
give  them  time  to  get  in  touch  with  their  duties,  before  actually 
taking  office. 

The  second  amendment  is : 

"  2.  To  amend  Article  V  by  inserting  the  following  paragraph 
immediately  following  the  first  paragraph  of  Section  1  : 

"  *  By  order  of  the  president,  propositions  may  be  submitted 
to  the  members  of  the  executive  committee,  to  be  voted  upon 
by  mail  ballot,  with  the  same  force  and  effect  as  if  voted  upon 
in  meetings  of  the  committee.'  " 

This  is  suggested  because  of  the  technical  necessity,  at  times,  of 
securing  action  by  the  executive  committee,  and  the  obvious  diffi- 
culty of  securing  the  attendance  of  a  quorum  of  the  widely-scattered 
members. 

There  has  been  a  suggested  substitute  for  Amendment  No.  1,  and 
that  substitute  reads  as  follows : 

"  Their  terms  of  office  shall  commence  at  the  adjournment 
of  the  meeting  at  which  they  are  elected,  and  they  shall  hold 
office  for  the  ensuing  year  and  until  the  terms  of  office  of  their 
successors  begin." 

I  think  we  should  now  decide  whether  or  not  these  amendments 
shall  be  adopted. 

President  Zoercher:  I  don't  see  why  we  need  any  change. 
As  long  as  I  have  been  a  member,  we  have  always  elected  officers 
at  the  last  meeting  and  then  we  installed  the  newly  elected  officers, 
and  they  took  charge,  and  I  want  to  say  to  you  I  am  ready  to  turn 
the  gavel  over  right  away.  I  don't  want  to  stay  in  thirty  days 
longer.     I  want  this  thing  to  end  now. 
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Henry  F.  Long:  Mr.  President,  I  think,  without  your  stating  it, 
we  know  the  very  generous  nature  that  you  possess,  and  your  will- 
ingness to  turn  over  the  gavel  to  the  new  president.  The  new 
president,  who  has  been  elected  tonight,  happens  to  be  here  with 
his  usual  smile  and  cheerful  nature  and  youth  and  spirit,  ready  to 
jump  into  the  harness  and  carry  forward  the  torch  of  the  Associa- 
tion that  you  have  so  capably  borne  during  the  last  twelve  months, 
but  that  is  not  always  true.  This  amendment  was  intended  to  take 
care  of  a  situation  which  has  not  infrequently  happened,  where  the 
newly  elected  president  was  not  in  fact  acquainted  with  the  duties 
of  his  office  until  perhaps  some  little  time  later.  I  think  the  situa- 
tion which  prompted  this  amendment  was  explained  by  Mr.  Query, 
in  the  suggestion  he  made  to  you  in  respect  to  the  treasurer.  Of 
course,  if  the  Association  has  no  funds,  and  the  officers  have  no 
particular  duties  to  perform,  and  it  is  purely  perfunctory,  electing 
them  to  a  position  in  the  Association,  it  doesn't  make  any  difference 
whether  it  takes  place  instantly  or  whether  they  are  inducted  into 
office  in  absentia,  or  what  happens.  But,  the  opposite  is  true  of 
this  Association.  I  am  very  much  in  favor  of  having  the  amend- 
ment go  through,  because  I  think  it  is  orderly  and  in  line  with  what 
has  been  the  practice  in  such  cases. 

Mr.  Zoercher  is  correct  in  indicating  what  has  been  done  before, 
but  we  might  be  overlooking  the  fact  that  we  are  now  a  corporation, 
organized  with  all  the  authority  and  power  of  a  corporation.  It 
may  be  that  some  of  the  well-to-do  members  of  this  Association 
might  feel  inclined  to  make  a  very  substantial  gift,  of  perhaps  a 
half  a  million  or  a  million  dollars,  to  the  Association  sometime,  and 
we  surely  should  be  in  a  position  to  receive  it.  Now,  this  is  pre- 
paratory to  a  long  life  of  the  corporation;  it  is  in  line  with  good 
corporate  practice,  and  I  hope  the  amendment  will  be  adopted  as 
first  read,  with  the  thirty-day  provision. 

Roy  G.  Blakey  (District  of  Columbia)  :  Why  shouldn't  that 
apply  to  the  treasurer  and  not  the  other  officers  ? 

Henry  F.  Long  :  That  might  be  true.  The  thought  was  that 
instead  of  taking  out  one  particular  officer,  it  would  be  well  to  take 
the  entire  group  of  officers.  Now,  the  reason  that  it  would  perhaps 
be  not  well  to  apply  it  to  the  treasurer  only  is  the  relation  which 
might  ultimately  develop  in  regard  to  the  securities.  Perhaps  not 
always  will  the  investment  of  the  Association's  funds  be  vested  in 
the  man  who  is  handling  the  funds.  It  is  possible  we  may  want  a 
separate  investment  committee;  and  it  seemed  best  to  have  the 
arrangement  apply  to  everyone,  although  the  immediate  objective 
was  the  treasurer  and  the  financial  affairs  of  the  Association. 

President  Zoercher:  T  have  attended  every  meeting  since  1920, 
and   I  don't  know  any  time,  except   possibly  once,  that  an  officer 
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elected  was  not  here,  and  I  didn't  remember  that  until  I  was  re- 
minded of  the  fact.  I  don't  want  to  hold  on  thirty  days  longer. 
Our  treasurer,  who  has  been  reelected,  is  a  young  enough  man. 
He  doesn't  look  like  he  is  ready  to  pass  away.  He  is  going  to 
serve  this  Association  many  years.  I  think  we  might  just  as  well 
get  along  without  the  adoption  of  these  amendments.  Pardon  me, 
as  chairman,  for  talking  this  way. 

Royal  B.  Gushing  (Illinois)  :  I  feel  the  same  way  as  you  have 
expressed  it.  It  seems  to  me  the  newly  elected  officers,  even  the 
treasurer,  will  receive  an  accounting,  a  statement  from  his  prede- 
cessor in  office.  In  fact,  we  are  going  to  have  the  treasurer's 
report  now,  and  there  has  to  be  some  time  when  it  is  passed  over 
to  the  new  man.  If  he  doesn't  take  office  for  thirty  days,  the  present 
treasurer  would  not  be  authorized  to  turn  it  over  to  the  treasurer 
until  he  takes  office.  I  don't  know  why  the  moment  of  time  of  the 
actual  transfer  makes  any  particular  difference  in  this  respect. 
That  is  my  view  in  the  matter. 

Hexry  F.  Long  :  IMr.  Gushing,  if  I  may  be  allowed  by  the  Ghair 
to  have  a  little  bit  of  cross-talk  with  you,  there  might  be  a  situation 
in  this  Association  where  there  would  be  no  checks  recognized  at 
all  because  the  new  treasurer  has  not  qualified  with  the  bank  as  to 
the  signature  on  the  check  of  the  Association,  that  he  has  not 
qualified  in  regard  to  the  safe  deposit  vault,  nor  qualified  with  re- 
spect to  any  bonds,  or  anything  that  may  be  involved  on  the  financial 
side  of  it.  Now,  personally,  I  am  in  favor  of  it  very  much,  but  I 
would  be  glad  to  have  Mr.  Eby  say  a  word  about  it,  and  I  would 
be  very  glad  to  have  you  say  that  he  can  walk  in  the  bank  to- 
morrow morning  and  bring  out  the  funds  even  though  he  has  not 
qualified. 

Royal  B.  Gustiing:  The  bank  is  authorized  to  honor  those  until 
it  is  advised  to  the  contrary,  and  when  it  is  advised  of  the  election 
of  the  new  treasurer,  it  should  receive  the  authorization  of  the  new 
treasurer. 

President  Zoercher:  I  don't  know  who  prepared  these  amend- 
ments. I  know  I  didn't,  and  the  executive  committee  didn't  order 
these  two  amendments  published  in  the  Bulletin,  that  I  know  of. 
If  Brother  Long  and  Brother  Holcomb  did  it — and  nobody  has  a 
greater  respect  for  both  of  these  gentlemen  than  I — I  don't  think 
there  is  any  need  for  adopting  these  amendments. 

James  L.  Saylor  (Illinois)  :  I  just  want  to  say  a  word  approv- 
ing what  Mr.  Gushing  said  about  it.  I  have  mixed  up  a  good  deal 
in  this  sort  of  thing,  and  I  have  the  feeling,  regardless  of  what 
Mr.  Long  has  said — and  I  have  a  high  regard  for  his  judgment — 
that,  say,  within  a  week's  time  this  financial  business,  so  far  as  the 
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treasurer  is  concerned,  could  be  adjusted,  and  the  officers  could  take 
the  position  tonight.  So  far  as  arranging  the  bank  account  or 
safety  deposit,  that  probably  could  be  fixed  in  a  few  days,  and  the 
checks  honored,  and  the  financial  affairs  go  on  just  as  if  there  had 
not  been  a  change. 

Henry  F.  Long  :  I  would  like  to  have  Mr.  Eby  say  a  word. 
He  has  taken  over,  as  you  know,  the  treasurership  of  the  Asso- 
ciation. 

Robert  J.  Eby  (New  York)  :  J  am  not  responsible  for  these 
suggested  amendments.  Mr.  Holcomb  thought  it  was  advisable  that 
this  matter  should  have  the  consideration  of  the  Association  at  this 
meeting.  It  was  felt,  as  stated  by  the  secretary,  that  the  situation 
was  somewhat  awkward,  in  not  having  the  retiring  president  con- 
tinue throughout  the  meeting;  and  it  was  further  felt,  I  believe,  that 
extending  the  time  thirty  days  would  give  ample  opportunity  in  the 
case  of  the  treasurer  to  make  these  adjustments  so  that  the  new 
treasurer  could  arrange  for  certification  of  his  election  and  transfer 
of  the  securities  and  accounts.  So  far  as  I  am  concerned,  I  don't 
think  it  will  make  much  difference  which  one  we  adopt,  whether  it 
is  amendment  number  1  or  the  substitute. 

President  Zoercher:  You  are  the  treasurer  and  you  are  the 
reelected  treasurer. 

Robert  J.  Eby  :  I  haven't  any  particular  preference,  one  way  or 
the  other. 

Royal  B.  Gushing:  I  have  one  suggestion:  In  view  of  the  fact 
that  it  does  not  apply  this  year  anyway,  it  might  very  well  be  tabled 
until  next  year,  and  that  instead  of  defeating  the  proposal,  if  there 
are  some  who  are  for  it,  they  may  convince  us  that  it  should  be  done. 

William  Mueller  (Minnesota)  :    Is  that  a  motion? 

Royal  B.  Gushing:    I  make  that  a  motion. 

William  Mueller:    Second  the  motion. 

President  Zoercher:    Does  that  apply  to  the  first  amendment? 

Royal  B.  Gushing:  Yes. 

President  Zoercher:  The  motion  has  been  made  that  the  first 
amendment  be  continued  until  next  year  —  for  another  year.  All 
those  in  favor  signify  by  saying  aye. 

(Ayes.) 

President  Zoercher  :   All  those  opposed  signify  by  saying  no. 

(None.) 
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President  Zoercher:  The  ayes  have  it;  it  is  so  ordered.  Now, 
let  us  take  up  the  second  proposed  amendment. 

Secretary  Query  :  Mr.  President,  I  think  that  the  second  pro- 
posal, to  amend  Article  V,  by  inserting  the  following  paragraph 
immediately  following  the  first  paragraph  of  Section  1 — 

Voice:   Read  it. 

Secretary  Query  : 

"  To  amend  Article  V,  by  inserting  the  following  paragraph 
immediately  following  the  first  paragraph  of  Section  1 — that  is 
the  section  defining  the  duties  of  the  officers  and  committees. 
'  The  executive  committee  shall  manage  the  affairs  of  the  Asso- 
ciation subject  to  the  provisions  of  the  Certificate  of  Incorpora- 
tion and  of  these  by-laws :  All  appropriation  of  the  funds  of 
the  Association  must  be  authorized  or  approved  by  the  execu- 
tive committee.  Meetings  of  the  executive  committee  shall  be 
held  at  such  times  as  the  committee  may  determine.  At  such 
meetings  a  majority  of  the  committee  may  constitute  a  quorum.'  " 

At  this  point  it  is  proposed  to  add  these  words : 

■'  By  order  of  the  president,  propositions  may  be  submitted 
to  the  members  of  the  executive  committee,  to  be  voted  upon 
by  mail  ballot,  with  the  same  force  and  effect  as  if  voted  upon 
in  meetings  of  the  committee." 

Franklin  S.  Edmonds:    I  move  that  amendment  be  approved. 

(Motion  duly  seconded.) 

President  Zoercher:  Moved  and  seconded  that  this  second 
amendment  be  approved. 

Simeon  E.  Leland:   You  have  to  call  the  roll  of  all  the  members. 

President  Zoercher  :   All  in  favor  signify  by  saying  aye. 

(Ayes.) 

President  Zoercher:   Contrary,  no. 

( None. ) 

President  Zoercher:  The  ayes  have  it;  it  is  a  unanimous  vote, 
and  recorded  so. 

Now,  we  will  have  the  report  of  the  treasurer. 

Robert  J.  Eby  :  Mr.  President  and  Members  of  the  Association : 
As  treasurer  of  the  Association,  I  submit  the  following  report  for 
the  fiscal  year  ending  June  30,  1936,  which  includes  the  first  four 
months  of  that  period,  during  which  Mr.  Query  was  treasurer. 
The  report  for  the  year  has  been  approved  by  the  executive  com- 
mittee. 
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NATIONAL  TAX  ASSOCIATION 

Receipts  and  Disbursements,  July  i,  1935  to  June  30,  1936 

Balance  in  Bank  July  i,  1935    $256.09 

Receipts 
Association  Activities 

Dues    $5,512.50 

Contributions     i,995-00 

Sales  of  Publications    624.39 

Subscriptions  to  Bulletiti   160.GO 

Interest  on  Delayed  Dues   45 

Total    8,292.34 

Invesintetit  Income 

Interest     i,097-50 

Dividends    187.00 

Total    1,284.50 

Total    Receipts    9,576.84 

Total   Balance   in   Bank  and   Receipts    9,832-93 

Disbursements 

A  dministrative 

Secretary — Clerical   Services    $1,500.00 

Postage,  Printing,  and  Stationery   218.46 

Total    1,718.46 

Proceedings 

Printing  Volume  No.  28   2,056.87 

Reprints     66.50 

Total    2,123.37 

Bulletin 

Printing,  etc..  Volume   No.  21    1,908.90 

Printing  Index  and  One  No.  of  Volume  No.  20   .  .  259.16 

Total    2,168.06 

Conference 

Reporter — Minutes     456-14 

"        — Expenses    85.95 

Printing  and  Postage   122.13 

Expenses  of  Secretary  Re  Program   21.00 

Total    6S5.22 
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Miscellaneous 

Storage     30.00 

Rental  of  Safe  Deposit  Box   8.25 

Exchange  on  Checks  Deposited   3.03 

Refund  of  Excess  Payments  for  Publications    ....  6.50 

Refund  of  dues  overpaid    5.00 


Total    52.78 

Total  Disbursements   6,747.89 


Balance  in    Bank  June  30,   1936    $3,085.04 


Certific.xte  of  Audit 

I  have  audited  the  records  maintained  by  Mr.  Robert  J.  Eby, 
Treasurer,  National  Tax  Association,  for  the  period  Novem- 
ber I,  1935  to  June  30,  1936,  and  have  reviewed  the  reports 
made  by  the  former  Treasurer  for  the  period  July  i,  1935  to 
October  31,  1935,  and  hereby  certify  that  according  to  such 
records  and  reports  all  cash  received  was  properly  deposited  in 
bank  to  the  credit  of  the  Association,  all  disbursements  were 
properly  supported  by  receipted  bills  or  other  satisfactory  data 
and  that,  in  my  opinion,  the  appended  statement  showing  re- 
ceipts and  disbursements  for  the  period  July  i,  1935  to  June 
30,   1936  and  balance  in  bank  at  June  30,  1936  is  correct. 

Edw.vrd  Ne.'VI., 
September  22,   1936.  Auditor. 

There  was  no  chang-e  in  the  investment  securities  during  the 
year.  On  June  30,  1936  these  securities  had  a  market  value  of 
$30,590.00,  which  is  $405.33  in  excess  of  their  cost. 

President  Zoercher  :  You  have  heard  the  report  of  the  treasurer. 

Franklin  S.  Edmonds:  In  order  to  be  perfectly  sure,  Mr. 
President,  I  would  like  to  inquire,  since  we  have  a  corporate  sur- 
plus, are  we  liable  to  the  tax  of  1936  if  we  don't  distribute  it  among- 
the  members  ? 

President  Zoercher:  Why  bring  that  up?  The  secretary  will 
now  submit  his  report. 

REPORT  OF  SECRETARY 
W.  G.  QUERY 

The  Executive  Committee  of  the  National  Tax  Association,  at 
a  meeting  of  the  committee  on  October  16,  1935,  adopted  the  fol- 
lowing : 

Voted,  That  pursuant  to  the  provisions  of  the  by-laws  the 
secretary  is  hereby  charged  with  the  duty  of  attending  to  the 
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details  of  membership  and  sales  of  publications,  the  issuance 
of  bills  therefor  and  the  collection  of  the  same,  giving  appro- 
priate receipts  on  behalf  of  the  association.  He  shall  submit 
such  receipts  to  the  treasurer.  Funds  may  be  advanced  him 
for  the  payment  of  reasonable  and  necessary  expenses,  to  be 
accounted  for  to  the  treasurer. 

The  executive  committee  at  its  meeting  on  October  16,  1935, 
adopted  a  motion  "  That  the  secretary  be  supported  by  the  mem- 
bers of  the  executive  committee  in  his  efforts  to  dispose  of  back 
numbers  of  Proceedings,  at  prices  quoted  in  recent  statement,  less 
a  discount  of  not  less  than  ten  per  cent  (10%)  when  purchased  in 
complete  or  near-complete  sets." 

Immediately  after  the  Oklahoma  City  Conference  renewed  effort 
was  made  to  collect  delinquent  dues,  secure  new  members,  and 
dispose  of  publications,  in  addition  to  sending  out  calls  for  contri- 
butions. 

On  July  1,  1935  more  than  two  hundred  members  were  delinquent 
in  the  payment  of  dues  for  the  period  ending  June  30,  1935,  and 
previous  years.  A  great  many  of  these  delinquent  members  were 
members  of  long  standing  and  I  did  not  care  to  cancel  such  mem- 
berships at  a  time  when  the  income  of  such  members  had  been 
greatly  reduced  or,  in  a  good  many  cases,  cut  off  entirely.  When 
sending  out  bills  for  dues  for  the  year  ending  June  30,  1936,  we 
included  in  our  bills  amounts  due  for  the  previous  year,  or  previous 
years.  If  payment  was  not  received  promptly,  letters  were  written 
to  all  in  arrears,  with  the  result  that  the  collection  of  delinquent 
dues  from  July  1,  1935  to  June  30,  1936  amounted  to  $815.00. 
Every  member  who  had  not  paid  dues  for  the  year  ending  June  30, 
1935  was  cancelled.  These  cancellations  totaled  81  memberships. 
Current  dues,  that  is,  membership  dues  for  the  year  ending  June  30, 
1936,  have  been  paid  more  promptly  than  dues  for  previous  years, 
as  evidenced  by  a  statement  showing  those  in  arrears  for  that  period. 
The  total  number  of  delinquent  memberships  being  47,  as  of  June 
30,  1936,  and  nine  subscriptions  to  the  Bulletin.  As  will  be  noted 
from  the  report  of  the  treasurer,  total  dues,  arrears,  current  and 
advance  payments  amount  to  $5,522.50,  as  compared  with  $4,488.50 
for  the  previous  year. 

As  will  be  noted  above  of  the  increased  collections  for  the  period 
ending  June  30,  1936,  $815.00  represented  dues  that  were  not  paid 
in  accordance  with  the  by-laws,  which  provide  that  dues  shall  be 
paid  in  advance  on  the  first  day  of  the  subsequent  fiscal  year.  And 
that  any  member  who  shall  fail  to  pay  his  dues  within  six  months 
from  the  date  payable  shall  be  considered  in  arrears,  and  if  such 
failure  shall  continue  for  a  period  of  one  year,  shall  be  dropped  from 
membership  for  non-payment  of  dues.  Within  the  period  of  one 
year  from  July  1,  members  receive  nine  issues  of  the  Bulletin  and 
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the  current  volume  of  Proceedings,  if  the  by-laws  are  strictly  ad- 
hered to.  The  secretary  recommends  that  the  executive  committee 
authorize  him  to  discontinue  the  Bulletin  at  the  end  of  six  months 
from  the  date  when  dues  are  payable  and  not  to  send  current  volume 
of  Proceedings  if  dues  are  not  paid  at  the  end  of  that  time.  Such 
authorization  by  the  executive  committee  would  enable  the  secre- 
tary to  apply  a  policy  which  would  effect  a  considerable  saving  in 
the  distribution  of  publications. 

It  has  been  the  hope  of  the  association  to  build  up  the  member- 
ship to  such  number  that  annual  dues  would  provide  sufficient  means, 
with  other  income  available,  to  carry  on  the  activities  of  the  asso- 
ciation. The  secretary  believes  that  the  membership  can  be  in- 
creased to  fifteen  hundred  members  by  concerted  action  on  the  part 
of  those  members  who  are  really  interested  in  the  work  which  the 
association  has  been  doing.  The  new  members  secured  for  the  year 
ending  June  30,  1936  totaled  146.  New  subscribers  18.  The  major- 
ity of  these  new  members  came  from  four  or  five  states  in  which  the 
secretary  had  the  assistance  of  an  outstanding  member  of  the  asso- 
ciation to  give  time  in  securing  members.  The  plan  adopted,  which 
was  successful  in  securing  new  members  during  the  past  year  will 
be  vigorously  pursued  during  the  current  year.  It  is  interesting  to 
note  that  we  have  enrolled  27  new  members  since  July  1,  1936,  due 
largely  to  the  cooperation  of  one  member  of  the  executive  com- 
mittee. The  membership  as  of  June  30.  1936  was  1119,  forty-seven 
of  which  were  delinquent.  However,  I  think  it  only  fair  to  say 
that  a  number  of  these  forty-seven  members  notified  me  that  they 
would  pay  during  the  Indianapolis  conference,  while  some  others 
requested  that  their  membership  be  not  cancelled,  as  they  would  pay 
within  a  short  time. 

Following  the  action  of  the  executive  committee  in  directing  the 
secretary  to  make  disposition  of  all  available  publications  possible, 
every  effort  was  made  to  dispose  of  publications,  especially  Proceed- 
ings. Every  library  and  all  higher  institutions  of  learning  already 
members  of  the  association,  but  which  did  not  have  a  complete  set 
of  the  Proceedings,  was  notified  that  the  association  had  available 
back  volumes  of  the  Proceedings  and  the  Bulletin,  which  were  being 
offered  for  sale  at  reduced  prices.  Only  a  few  sales  were  made. 
Letters  were  also  addressed  to  about  four  hundred  colleges,  univer- 
sities and  libraries  which  were  not  members  of  the  association  in- 
viting membership  and  offering  back  publications  for  sale.  The 
response  was  negligible.  The  total  sale  of  publications,  as  shown  in 
the  report  of  the  treasurer,  is  not  much  greater  than  for  previous 
years.  The  secretary  invites  suggestions  from  the  executive  com- 
mittee as  to  further  effort  to  dispose  of  available  publications. 

In  addition  to  the  above  enumerated  efforts  to  improve  the  finan- 
cial condition  of  the  association,  requests  for  contributions  were  sent 
29 
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to  such  firms  and  corporations  heretofore  showing  a  deep  interest 
in  the  work  of  the  association.  The  response  was  very  fine  and 
$1995.00  was  received  from  this  source. 

President  Zoercher  :  You  heard  the  reports  of  the  secretary 
and  treasurer.     What  is  the  will  of  the  meeting? 

L.  I.  AIcMahon  (Montreal)  :   Move  their  adoption. 

(Motion  duly  seconded.) 

President  Zoercher:  Moved  and  seconded  that  the  reports  of 
the  secretary  and  treasurer  be  adopted  and  approved  as  read :  All 
those  in  favor  signify  by  saying  aye. 

(Ayes.) 

President  Zoercher  :    Contrary,  no. 

(None.) 

President  Zoercher:  The  ayes  have  it;  so  ordered.  There  is 
one  other  thing,  before  I  have  these  two  new  officers  escorted  up 
here.  I  don't  know  whether  the  resolutions  committee  mentioned 
anything  or  not,  about  the  fine  work  that  Henry  Long  has  been 
doing  since  he  has  taken  over  the  editorship  of  the  Bulletin.  His 
work  has  certainly  been  appreciated  by  all  the  membership.  It  is  a 
great  work  that  he  is  doing,  and  I  just  want  to  say  this,  that  he  is 
doing  it  without  any  cost  to  the  Association,  and  I  know  that  every- 
body appreciates  it,  and  I  think  there  ought  to  be  some  expression 
of  that  go  on  the  record,  that  we  appreciate  the  fine  work  that  he 
has  been  doing.     Is  that  by  consent? 

Oscar  Leser  (Maryland)  :   You  said  it. 

President  Zoercher:   We  will  take  it  by  consent. 

Now,  I  will  appoint  Mr.  Bradley  and  Mr.  Gibbs  as  a  committee 
of  two  to  escort  the  president-elect  to  the  rostrum  here,  and  I  will 
appoint  Mr.  Gushing  and  Mr.  Tobie  as  a  committee  of  two  to  escort 
the  new  vice-president  up  here. 

(President-elect  and  vice-president-elect  escorted  to  platform.) 

Retiring  President  Zoercher:    Gentlemen,  your  new  president. 

President-elect  Leser  :  Ladies  and  Gentlemen,  I  was  very  much 
in  favor  of  the  proposed  amendment  that  was  defeated,  because  it 
would  have  given  me  a  chance  to  plead  that  vice-presidents  should 
be  seen  and  not  heard.  I  would  have  remained  a  vice-president  for 
thirty  days,  or  at  least  until  the  adjournment  of  the  conference. 
I  was  also  interested  in  Mr.  Zoercher's  insistence  on  the  technical 
requirements  of  the  annual  meeting,  because  the  printed  notice  had 
set  it  at  eight  o'clock,  and  he  insisted  on  our  meeting  at  that  hour 
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and  not  at  seven  o'clock,  as  was  suggested.  If  we  had  met  at  seven, 
I  would  have  been  put  in  the  position,  in  the  event  of  my  defeat, 
of  contesting  my  election. 

Now,  gentlemen,  it  may  not  have  been  known  to  you,  but  I  have 
campaign  headquarters  in  this  hotel.  I  was  on  the  seventh  floor 
immediately  adjoining  the  Indianapolis  Finance  Committee  of  the 
National  Republican  Committee.  So,  I  am  glad  that  no  contest  has 
been  necessary. 

I  accept  this  honor  with  due  appreciation  and  due  humility.  I 
can  only  promise  that  I  can  do  my  best,  that  I  have  the  precedent 
of  some  very  illustrious  predecessors  and  I  have  known  all  of  them. 
I  have  been  active  in  the  Association  since  1908.  At  the  meeting 
held  in  Toronto,  I  had  the  pleasure  of  participating  in  those  pro- 
ceedings and  reading  a  paper. 

When  you  contemplate  the  names  of  the  men  who  have  held  the 
office  of  president,  you  can  realize  the  responsibility  that  must  be 
assumed  by  anyone  who  purports  to  act  in  that  same  capacity. 
As  an  example,  take  the  recent  president ;  take  the  retiring  presi- 
dent, who  has  received  such  wonderful  acclaim  from  his  fellow 
citizens  here;  take  Governor  Bliss,  a  staunch  warhorse  without 
whom  this  conference  would  be  a  failure. 

One  of  the  good  things  we  have  practiced  here  has  been  to  pre- 
serve a  certain  continuity  of  policy.  Tax  people  are  variable ; 
their  positions  are  ephemeral ;  they  come  in  and  go  out ;  and  it  is 
quite  important  that  there  should  be  back  of  it  all  a  body  of  men 
who  preserve  the  traditions  and  who  do  not  let  the  procedure  get 
away  from  those  traditions. 

I  explained  earlier  in  the  session  that  we  have  national  tax  con- 
ferences and  these  sessions  that  we  have  been  holding  were  not 
sessions  of  the  Association  but  were  sessions  of  the  ofificial  dele- 
gates; and  when  they  pass  upon  a  matter  after  due  consideration, 
on  almost  unanimous  action,  as  is  required  by  the  by-laws,  those 
experssions  of  opinion  carry  weight.  You  can  hardly  read  any 
report  of  a  special  commission  on  taxation  which  does  not  in  some 
way  refer  to  what  has  been  said  on  the  floor  of  our  conventions  or 
that  has  been  uttered  in  our  resolutions.  I  could,  I  suppose,  state 
to  you  the  names  of  all  of  the  men  who  have  been  president  of  this 
Association.  The  founder  was  a  very  dear  personal  friend  of  mine, 
Allen  Ripley  Foote.  Years  afterward  he  lived  in  my  city.  We  saw 
a  great  deal  of  each  other.  And  then  there  were  men,  as  I  recall 
the  names  casually,  like  Professor  Seligman,  Professor  Haig,  Pro- 
fessor Thomas  S.  Adams — 

The  Secretary:   Here  they  are. 

President-elect  Leser  :    I  am  not  going  to  read  them  all. 

Secretary  Query:    I  thought  maybe  you  wanted  them. 
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President-elect  Leser  :  Thank  you.  We  have  had  men  who 
were  experts  in  the  theory  of  taxation,  economists  like  Professor 
Bullock,  Professor  Haig,  Professor  Fairchild,  and  another  professor 
that  we  are  going  to  have  a  year  from  now,  who  combines  with  his 
professorship  and  his  theoretical  knowledge  of  this  subject,  also  a 
knowledge  of  practical  administration  as  chairman  of  the  Illinois 
State  Tax  Commission.  Last  July  I  received  a  telegram  from  him 
saying  that  there  would  be  a  meeting  of  his  assessors  and  super- 
visors at  Springfield,  Illinois,  asking  if  I  would  not  address  them 
on  some  of  the  practical  problems  confronting  them;  and  I  did  so, 
and  I  had  the  distinction  of  reaching  Springfield,  a  city  which  I 
never  had  visited  before,  on  the  very  historic  day  when  the  tem- 
perature reached  109  degrees  Fahrenheit,  the  highest  on  record. 
What  I  wanted  to  say  is,  there  in  that  large  meeting  room  was  a 
gathering  of  three  hundred  earnest  men;  so  hot  was  it  that  every- 
one had  his  coat  off,  and  huge  chunks  of  ice  were  put  at  the  end 
of  the  table  and  fans  were  blowing  over  that  ice.  The  tremendous 
heat  did  not  deter  these  men  from  coming.  I  say,  this  gentleman 
had  inspired  that  sort  of  interest  in  his  men.  That  is  all  I  am 
going  to  say.  I  am  going  to  thank  you  for  what  you  have  done. 
I  am  going  to  try  to  do  my  best  to  make  you  not  sorry  that  you 
did  it. 

Now,  by  reason  of  the  fact  that  at  the  very  last  our  good  friend 
from  Indiana  refuses  to  hold  office,  I'll  say  he  was  a  quitter.  I  re- 
member once  at  a  dinner  hearing  Sir  Cecil  Spring  Rice,  who  was 
then  British  Ambassador,  put  this  conundrum :  It  begins  with  Q  and 
it  ends  with  T,  and  it  don't  mean  you  and  it  don't  mean  me — Quit. 

Now,  my  first  pleasant  function  in  this  office  is  to  present  the 
distinguished  Simeon  (S-i-m-e-o-n)  E.  Leland,  vice-president  of 
the  Association. 

Simeon  E.  Leland:  I  want  to  thank  you  all  for  the  honor  that 
you  have  bestowed  upon  me  and  I  shall  try  to  do  as  good  a  job  in 
the  office  as  I  can,  and  live  up  to  the  usual  things  that  are  expected 
of  a  vice-president.  I  shall  try  neither  to  be  seen  nor  heard.  I 
have  a  speech  here  which  I  will  give  the  secretary  for  incorporation 
in  the  proceedings.     Thank  you. 

Retiring  President  Zoercher:  Any  further  business?  If  not, 
the  Chair  will  entertain  a  motion. 

Seth  Cole  (New  York)  :  It  is  very  nice  to  have  the  distinction 
of  being  the  first  one  to  arise  at  a  meeting  of  the  National  Tax 
Association  and  address  you,  my  dear  Judge  Leser. 

President-elect  Leser  :    May  the  honor  be  yours. 

Seth  Cole:  If  I  may  have  the  indulgence  of  the  meeting  for  a 
few   minutes,   I   have   a   rather   pleasant   duty   devolving   upon   me. 
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I  rise  to  extend  an  invitation  to  hold  the  next  annual  tax  conference 
of  this  Association  in  a  certain  city.  I  do  not  wish  to  overstate 
the  case  for  that  city,  because  I  am  mindful  of  a  certain  person 
who  came  from  the  Emerald  Isle,  got  off  the  ferry  from  Ellis  Island, 
stepped  into  the  street,  saw  lying  there  a  twenty-dollar  gold  piece, 
reached  down  and  picked  it  up,  and  immediately  went  over  and 
deposited  it  in  the  cup  of  a  blind  beggar.  He  had  been  told  that 
the  streets  were  paved  with  gold. 

I  do  not  tell  you  that  the  streets  of  this  city  are  paved  with  gold, 
and  I  am  not  going  to  undertake  to  tell  you  about  its  merits,  except 
as  they  are  disclosed  in  certain  communications  which  I  have  been 
asked  to  present  here.  These  conmiunications  are  addressed  to  the 
retiring  president  of  the  Association.  I  am  aware  of  the  fact,  Mr. 
President,  that  under  the  by-laws  of  the  National  Tax  Association 
no  action  can  be  taken  on  this  invitation  at  this  time,  that  it  is  a 
matter  that  has  to  be  considered  by  the  executive  committee,  and 
therefore  I  shall,  with  your  permission,  file  these  documents  with 
the  secretary,  and  close  by  extending  my  personal  wish  that  the 
Association  will  see  fit  to  hold  its  next  conference  in  the  city  of 
New  York. 

President-elect  Leber  :  In  order  that  my  good  friend,  Mr.  Cole, 
may  not  be  under  the  impression  that  that  is  the  only  city  which 
has  petitioned  for  consideration,  I  would  like  to  tell  him  that  before 
he  entered  the  room,  we  had  brilliant  addresses  from  notable  orators, 
from  about  a  dozen  other  states,  including  those  with  holes  in  the 
ground  like  Minnesota,  and  one  with  a  cathedral  of  learning  forty- 
one  stories  high  in  the  city  of  Pittsburgh. 

Seth  Cole:    I  reserved  the  best  until  last. 

President-elect  Leser  :  I  would  also  caution  the  gentleman, 
and  this  applies  to  all  others  who  want  these  conferences  to  go  to 
their  cities,  to  be  a  little  bit  careful  about  how  thick  you  put  it  on 
concerning  attractions.  We  are  a  serious  body,  and  I  don't  know 
whether  we  want  to  go  to  the  place  that  is  too  confounded  attrac- 
tive, so  that  we  cannot  have  anybody  at  the  meetings.  Having  said 
that,  I  will  entertain  a  motion  to  adjourn. 

Philip  Zoercher:    I  move  we  adjourn. 

(Motion  duly  seconded.) 

President-elect  Leser  :  Mr  Zoercher  has  moved  that  we  ad- 
journ— for  sixteen  years  in  succession.     The  motion  is  carried. 

(Final  adjournment.) 
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